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He who realises God within 
As the source of all consciousness 
Alone attains immortality. 

From Self comes strength 

And through knowledge of the Self — 

Emancipation. 

-KENA UPANISHAD (II, 4) 
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“No more vital truth was ever uttered than that freedom 
and free institutions cannot long be maintained by any 
people who do not understand the nature of their own 
• government ”— Woodrow Wilson. 
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PREFACE 


TO THE 

FIFTH EDITION 

(Volume Two) 


The topics which have received special attention in developing the 
material included in this Volume, inter alia , are—Arts. 32, 76 and 105. 
Great controversy gathered round the functions and status of the office 
of the Attorney-General and the power of our Legislatures to commit 
for contempt, during the period which has intervened the publication of 
the previous Edition of this Volume and the present one. For a solution 
of the problems relating to these topics, it is hoped, the pages added in 
this Volume will be found useful. 

The Opinion of the Supre me Cour t in the Reference Case relating to 
the Uttar Pradesh Legislature has introduced momentous ideas with a 
view to bringing the imported privileges of the British House of Commons 
into harmony with the guarantees of individual rights in our written 
Constitution. The adjustment of the Legislatures to these new ideas is not 
yet complete and the cry for a constitutional amendment or legislation to 
give a definite shape to the relationship between the Legislature and the 
Courts in India has been drowned by the clash of arms with an aggressive 
neighbour. With the restoration of a calmer atmosphere, the problem is 
bound to raise its head again, and any attempt to make a stable solution 
would be welcome, for, any conflict between the two organs of our body 
politic as went on in England for years would undermine our strength 
on the home front which we can ill afford to suffer. Considerations for 
such solution may be found in the comments under Art. 105(3), in this 
Volume. 

The text of the Articles is correct up to the Seventeenth Constitution 
Amendment Act. 

The Table of Cases and Subject Index will appear in a Cumulative 
Volume after the Commentary is completed. 


8, Camac Street, 
Calcutta - 16. 
November, 1965. 


THE AUTHOR. 



FROM THE PREFACE TO THE FIRST EDITION 


As Dr. Ambedkar observed in the Constituent Assembly, it is impossible to 
frame a Constitution which is absolutely new or original, at this hour in the history 
of the world. “The only new things, if there be any, in a Constitution framed 
so late in the day are the variations made to remove the faults and to accommodate 
it to the needs of the country.” A proper understanding of our Constitution is 
not thus possible unless it is studied with reference to the Constitutions of other 
countries, particularly those from which the framers of our Constitution have 
borrowed provisions or ideas, and the interpretation put by the Courts upon those 

f rovisions. Ever since the Constituent Assembly first sat in December, 1946, 
cherished the desire of preparing such a Commentary on our Constitution as 
would not only explain it in the light of analogous provisions of other Constitutions, 
but would also place our Constitution in a distinctive position amongst the leading 
Constitutions of the world, by elucidating the points upon which the framers of 
our Constitution have sought to improve, in the light of experience gathered from 
elsewhere. 

The method of treatment adopted in this work, is therefore, comparative. 
Though this has inevitably led to an increase in the bulk, the reader would find 
in this book a commentary not only on the Constitution of India, but also on 
the parallel provisions of the Constitutions of the United States, Eire, Australia, 
Canada, South Africa, Japan, the Republic of France, Burma and Ceylon, with 

important decisions available up to 1948-49.. • • 

Though the Constitution of England is unwritten and we do not get codified 
expressions, it is commonplace to point out that the immutable principles of 
modern constitutional government were first evolved in Britain and that no later 
Constitution adopting the Parliamentary system of government could do without 
drawing from the basic principles of England. Even the fathers of the American 
Constitution were guided by those fundamental English principles, though, owing 
to difference in the soil, the traces of their English origin are at places obliterated 
beyond recognition. So, these principles of English Common Law, as modified 
by important legislation, have also found a place in this Commentary. In order 
to avoid confusion, the comments under each Article have been divided under 
two heads: (o) ‘Other CoNsrmmoN’; ( b) ‘India’. For a ready reference to the 

annotation of the clauses of our Constitution, only the contents under the head 
‘India’ need be referred to. 

So far as the Author is aware, such a systematic comparison of different 
Constitutions, from the standpoint of legal interpretation, has not so far been 
attempted in any other work. 

A Constitution may be studied from different points of view,—legal, political, 
sociological and the like. The object of this work, primarily, is to present a 
juridical interpretation of the Constitution of India as may be of use in the 
Courts, where the application, progress and development of the Constitution would 
be shaped. On the other hand, though the object of this commentary is a juridical 
study of the Constitution,—the political and constitutional aspects, too, have been 
given full attention to, so that the publication may be of use to statesmen, parlia¬ 
mentarians and students of Political Science and Comparative Politics . . . Again, 

constitutional interpretation from the legal standpoint becomes hollow without 
reference to existing laws, with reference to which the question of interpretation 
has arisen and will arise. So. the book contains a reference to the statute law 
under the major Constitutions, particularly of England, the United States and 


November 1. 1950. 


THE AUTHOR. 
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20. (i) No person shall be convicted of any offence except for 
violation of a law in force at the time of the commission of the act 

charged as an offence, nor be subjected to a 

Protection in respect of pcna j tv greater than that which might have been 
conviction for offences. ,, . c ® , • r 

inflicted under the law in force at the time of 

the commission of the offence. 

(2) No person shall be prosecuted and punished for the same 
offence more than once. 

(3) No person accused of any offence shall be compelled to be a 
witness against himself. 

Scope of Art. 20. —This Article imposes certain constitutional limitations 
upon the power of the State to enact and enforce criminal laws. The three clauses 
deal with three different safeguards against arbitrary action again*! the individual. 


Clause (I). 

Other Constitutions' 


(A) U.S.A. —Article I, s. 9 (3) of the Constitution of the U.S.A. says— 

"No .... ex post facto law shall l>c passes!." 

There is a similar prohibition against the States in Art. I, s. 10. 

This Article is confined to penal legislation 7 and has no application to legis¬ 
lation relating to civil action. 

Thus, the expression ex post facto law has been interpreted* to include— 

(i) Every law that makes an action done before the passing of the law and 
which was innocent when done, criminal and punishes such action, (ii) Every law 
that aggravates a crime, or makes it greater than it was when committed. (Hi) 
Every law that changes the punishment and inflicts a greater punishment, than 
the law annexed to the crime when committed, (if) Every law that alters the 
legal rules of evidence, and receives less, or different testimony, than the law 
required at the time of commission of the offence, in order to comict the offender. 

To the above 4 rules, Cooley 4 adds two others: 

(i») Every law which, assuming to regulate civil rights and remedies only, 
in effect imposes a penalty or the deprivation of a right for something which when 
done was lawful. ( vi ) Every law which deprives persons accused of crime of some 
lawful protection to which they have become entitled: such as the protection of a 
former conviction or acquittal, or the proclamation of amnesty ; or takes away a 
defence. 4 * 

But the prohibition against ex post facto law—(a) does not apply against 
retroactive laws which may operate to the advantage of the accused, c.g., by 
modifying the procedure or reducing the punishment ( b) docs not apply against 
laws which merely change the practice, without affecting the substantial rights 6 
or the defence 4 * of the accused; or which takes away merely technical privileges 
(c) does not invalidate a statute permitting punishment to he enhanced on proof of 


(I) Art. 14 of the Covenant on llninan 
Right*. 1950 says— 

“No one shall be held guilty of any penal 
offence on account of any act or omission 
which did not constitute a penal offence, 
under national or international law, at the 
time when it was committed. Nor shall a 
heavier penalty be imposed than the one 
that was applicable at the time when the 
criminal offence was committed.” 

Art. 11 (2) of the Universal Declaration 
of Human Rights is identical. 

c2 —1 


(2) Hatisiades v. Shout'll nessy, (1952) 342 
U.S. 5X0 (594). 

(3) Colder v. flu//, (1798) 3 Dali. 386. 

(4) Cooley, Constitutional Law, p. 357. 
(4a) Beazell v. Ohio, (1925) 269 U.S. 167. 

(5) Rooney v. N. Dakota, (1906) 196 U.S. 
319. 

(6) Duncan v. Missouri, (1894) 152 U.S. 
377. 

(7) Commonwealth v. Hall, 97 Mass. 570. 




2 


The Constitution of India 


[Part III 


a previous conviction, even though the previous conviction took place before the 
passing of the statute ; s (cl) does not invalidate a statute declaring that no person 
after conviction of a felony shall carry on a business (e.g., practice of medicine), 
even though the person was convicted before the passage of the law ; 9 (e) docs not 
apply to deportation, since deportation is not a criminal punishment 10 or to extra¬ 
dition proceedings;" similarly, it docs not apply to detention of the insane 12 or to 
forfeiture for non-payment of taxes . 12 

(B) England.— Under the English Constitution, there is no legal bar to the 
power of Parliament to enact any law whatsoever, and Parliament is competent to 
give retrospective effect to any of its laws. 

Nevertheless, Black stone 13 denounced this method of legislation as ‘unreason¬ 
able’ : 

“There is a still more unreasonable method.which is called making laws ex post facto ; 

when after an action (indifferent in itself) is committed, the Legislature then for the first time 
declares it to be a crime, and inflicts punishment upon the person wha committed it.” 

So, though it is within the competence of the English Parliament to enact 
ex post facto legislation, Courts arc loth to give such an interpretation to a statute 
unless such effect is clearly intended and expressed by the Legislature. 14 As 
observed by our Supreme Court. 11 *— 

“In the English system of jurisprudence repugnance of such laws to universal notions of 
fairness and justice is treated as a ground *not' for invalidating the law itself but as com¬ 
pelling a beneficent construction thereof where the language of the statute by any means 
permits it.” 

The rule of interpretation is that a new Act which penalises what otherwise is 
not an offence must nc so construed as to make it strike at future acts or com¬ 
missions, unless the Legislature has clearly said so . 14 If, however, the Legisla¬ 
ture expressly gives retrospective effect to the penal provision, the Court would be 
powerless to* protect the subject from the operation of the law on the ground 
that it is ex post facto. 1 * In fact, during World War II, statutes were passed 
increasing the penalty for offences committed before the passing of such statutes, and 
iheir validity was upheld." 

(C) Dominions.— Like the English Parliament, the Dominion Parliaments arc 
competent to pass ex post facto laws." 

In Australia, thus, it has been held" that the legislative power of the Com¬ 
monwealth Parliament under s. 51 (xxxix) of the Constitution Act is not fettered 
by any prohibition against ex post facto legislation and that the Courts cannot 
add any such limitation to the Constitution Act. In the result, it is competent 
for the Legislature to make a past act unlawful and penalise it, retrospectively."'" 

(D) Eire. —Art. 15 (5) of the Constitution of 1937 says— 

“The Oireachtas shall not declare acts to be infringements of the law which were not so 
at the date of their commission.”** 

(E) Japan. —Art. XXXIX of the Japanese Constitution of 1946 says— 

"No person shall be held criminally liable for an act which was lawful at the time it was 
committee!.” 


(8) Mcdonald x. Massachussets, (1901) ISO 
U.S. 311. 

(9) Hatcher v. N. Y., (1898) 170 U.S. 189. 
(10) Harisiades v. Shaughnessy, (1952) 342 

U.S. 580 (594); Galran x. Press, (1954) 347 
U.S. 522. 

(W)Neely x. Henkel, (1901) 180 U.S. 109 
[123). 

(12) Willis, Constitutional Law, 1936, 
p. 516. 

(13) Blackstonc, Commentaries, Vol. I, 
p. 46; see also Phillips x. Eyre, (1870) 6 
Q.B. 1 (23). 

(14) Moon v. Durden, (1848) 2 Ex. 22. 


(14a) Shiv Bahadur v. State of V. P., 
(1953) S.C.R. 1188. 

(15) Butchers, Hide Co. v. Seacome, (1913) 
2 K.B. 401. 

(16) Allen, Law in the Making, 6th Ed., 
p. 451. 

(17) Director of P. P. v. Lamb, (1941) 2 
K.B. 89 ; Buckman v. Button, (1943) K. B. 40.i. 

(18) R. v. Kidman, (1915) 20 C..L.R. 425. 

(19) Mill net v. Raith, (1942) 66 C.L.R. I. 

(20) Cf. Kohn, Constitution of the Irish 
Free State, 1932. pp. 169-171, as to the intcr- 

E rotation of corrcsjKnuling provision in the 
onstitution Act of 1922. 
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(F) Government of India Act , 1935 .—There was no prohibition in ibis Act or 
in any law prior to the commencement of this Constitution, against ex post facto 
laws. So the Legislature was competent to pass such laws.* 1 The Courts, how¬ 
ever, used to lean against a retrospective interpretation. 22 

India 

Scope of Cl. (1 ) : Prohibition of retroactive criminal laws. 

A sovereign Legislature has the power to enact prospective as well as retro¬ 
spective laws (see, further, under Art. 245, post). But the present Article sets two 
limitations upon the law-making power of every legislative authority in India 
as regards retroactive criminal legislation. The present clause thus follows the 
American precedent but it docs not use the expression "ex post facto” laws ; it goes 
beyond that and enumerates the two consequences which a criminal laze' must 
avoid. These are— 

(I) No person shall be convicted of any offence under any law not in force 
at the time of the commission of the offence. 

(II) The penalty for an offence shall not he greater than that which might 
he inflicted for the offence under the law which was in force when the offence was 
committed. 

(I) No Conviction under Retroactive Law. 

I. The Clause prohibits the Legislature from making an act a crime for 
the first time and then applying it to an act whiich had been committed before 
such law came into force. In other words, a person cannot be convicted for an 
act which was not an offence under the law which was in force when that act 
was committed. 23 


Illustrations. 

1. The Petitioner-In milord took n sclami for settling a tenant in 1048 when the ('ah nun 
Rent Control Ordinance, 1946 was in force. The penalty prese rilxil bv the Ordinance for this 
act of the landlord was only a statutory fine to Ik- imposed l>v the Kent Controller. The 
West Bengal Premises Rent Control A«t. 1950, which replaced the Kent law. made the act an 
‘offence’ punishable by a Court of law. After that Act came into forte, the Petitioner was 
prosecuted for his act’of taking sola mi in 1948. Held, he could not be prosecuted for an act 
which was not an 'offence' when it was committed. 

On the other hand,— 

2. The appellants were prosecuted for certain offences whith were alleged to have liccn 
committed in 1949: the trial continued after commencement of the Constitution, leading to 
the conviction of the Ap|>cllants in 1951. The charges were under certain sections of the 
I.P.C., as adapted by the Vindhya Pradesh Ordinance XLVIII of 1949. and the trial was 
held by a special Court under the* Vindhya Pradesh Criminal Law Amendment (Special Court) 
Ordinance V of 1949. It was contended that the acts for which the appellants had been 
convicted were committed before the V. P. Ordinance XLVIII of 1949 had adapted the I.P.C., 
and that the Ordinance hit the alleged acts by retrospective operation which is prohibited bv 
An. 20 (I). 

To this, the Court pointed out by an analysis of the law prior to the passing of the 
Ordinance that the alleged acts were already offences under the pre-existing law in the State. 
Of course, the impugned Ordinance had added a definition to the effect that a Minister was 
a 'public servant', but this proposition had been laid down by a decision of the Privy Council 
long before the impugned Ordinance. Held, there was no violation of Art. 20 (I),* since no 
neze offence had been created by the retrospective adaptation.** 

II. The words ‘convicted* and ‘offence’ make it clear that the limitation 
applies to a criminal proceeding and to a judicial punishment therein. 24 It 

(21) Chunilal v. Corporation of Calcutta, (23) Chief Inspector v. Tha par, A. 1961 

(1933) 37 C.W.N. 737 ; /nan Prasanna v. IP. S.C. 838 (845). 

(23a) Putin v. Salyaranjan, A. 1953 Cal. 
599. 

(24) Cf. Shiv Bahadur v. State of V. P., 
(1953) S.C.R. 1188. 


Bcnual. A. 1949 Cal. I. 

(22) Gadai v. E»,p., A. 1943 Pat. 361. 
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follows, therefore, that the guarantee has no application to retrospective legis¬ 
lation— 

(a) Affecting civil rights or liabilities with respect to property or contract. 2 * 
E\cn where a statute imposes a civil obligation, the failure to discharge it is not 
an ‘offence’ unless the statute expressly makes it so. 2i * Hence, the insertion of 
s. 25FFF (I) in the Industrial Disputes Act, 1947, with retrospective effect, docs 
not constitute a violation of Art. 20 (I) because the failure to pay the compensa¬ 
tion required to he paid by the section is not made an ‘offence’ though the money 
may be recovered by a coercive process, and the person may be imprisoned for 
failure to pay, under the revenue law for coercive recovery of the amount. 2 '"* 
Art. 20 (1) avails only against punishment for an act which is treated as an ‘offence’, 
which when done was not an offence. 2 '* 

(b) Imposing any sanction other than a judicial punishment, such as pre¬ 
ventive detention 1 or externment 2 or deprivation of business or forfeiture of 
property 3 by an administrative authority or cancellation of a naturalisation certi¬ 
ficate by reason of an act committed prior to the operation of the penal law in 
question. 

In the U.S.A., it has been held that the deprivation of civil or political rights 4 
also comes within the purview of the prohibition against ex post facto legislation. 
Rut that view cannot be taken under our Constitution owing to the presence of 
the word ‘convicted’. If, however, a ‘civil law* creates an ‘offence’, Art. 20 (/) 
will come into operation in relation to conviction for that ofTcnce. 

III. Another important consequence follows from the present clause being 
worded differently from the American clause. The prohibition under the present 
clause is not confined to the passing or the validity of the law, but extends to 
the conviction or the sentence based on its character as an ex post facto law.* 
The clause, therefore, must he taken to prohibit all convictions or subjections to 
penalty after the Constitution in respect of an ex post facto- law whether the same 
was a post-Constitution or a pre-Constitulion law.** The result is that the future 
operation of the fundamental right declared in Art. 20 may also in certain cases 
result from acts and situations which had their commencement in the pre- 
Constitution period. This, however, docs not in any wav affect the general prin¬ 
ciple that the fundamental rights conferred by the Constitution have no retros¬ 
pective operation (see Vol. I, p. 129). 24 for. Art. 20 (/) docs not authorise the re 
opening of pre-Constitution convictions ;* what it docs is to hit all post-Constitu- 
tion convictions and sentences, under whatever law they might take place. 

IV. What is prohibited under cl. (/) is only conviction or sentence tinder an 
ex post facto law and not the trial thereof. Hence, trial under a procedure different 
from what obtained at the time of the commission of the offence or by a Court 
different from that which had competence at that time cannot ipso facto he held 
to be unconstitutional. A person accused of the commission of an offence has 
no fundamental right to trial by a particular Court or by a particular procedure, 
except in so far as anv constitutional objection bv way of discrimination or the 
violation of any other fundamental right may be involved.* 

The above prohibition would not. therefore, prevent the Legislature from 
altering matters of procedure , T which do not make an act which was not an offence 
to he an offence, nor increase the penalty.* 


(25) Mukandi v. Executive Engineer. A. 
1956 I’cpsu 4ft. 

(25a) Hathisinp Mfi;.. Co. v. Union of 
India. A. 196ft S.C. 923 (9J2). 

(1) Prahlad v. State of Bombay, A. 1952 
Bom. I. 

(2) Ramcschandra v. State, A. 1955 Bom. 
346. 

(3) State of W.B. v. S. K. Chose, A. 1963 
S.C. 255. 


(4) Cummings v. Missouri, (1867) 4 Wall. 
333. 

(5) Sattcant v. Stale of Punjab, (196ft) 
S.C.I. 863 (875). 

(6) Shiv Bahadur v. Slate of V. P.. (1953) 
S.C.R. 1188: (1952-4) 2 C.C. 269 (272): A. 
1953 S.C. 394. 

(7) Thompson v. Utah, (1898) 170 U.S. 
343. 

(8) Cf. Public Prosecutor v. Ayyappan, A. 
1953 Mad. 337. 
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* 

The general rule is that an accused person is triable under the procedural law 
which is in force at the time of the trial and not when the offence was commuted 
and that no person has any vested right in a form of procedure. 7 - 0 Hut there 
may be eases where the change in the procedure may make the penalty more one¬ 
rous, 10 by taking away a “substantial protection with which the existing law 
surrounds the person accused.*' 10 

(A) U.S.A .—As to what changes in procedure will come under the inhibition 
against ex post facto legislation, the American Supreme Court has observed— 
••lust what alterations of procedure will l>c held to Ik- of suflu ient moment to miitsgrcM. the 
constitutional prohibition cannot l*c embraced within a formula or staled in a Kcmral proposi- 
tion. The distinction is one of decree. But the constitutional provision was "'tended to secure 

substantial personal rights against arbitrary and oppressive legislation.ami not to limit 

the legislative control of remedies and modes of procedure which do not affect matters «l 
substance.” 11 


Thus, in the USA., it has been held that there is no violation of the ex post 
facto Clause where the Legislature, with retrospective effect, merely 

(«) changes the place of trial ; 13 or 

(b) abolishes courts and creates new ones; 1 - or 

(c) confers upon the State a right of ap|xral ... ir 

(d) provides for joint trial of persons accused of committing the same offeme 
both before and after the enactment 

(e) changes the qualifications for jurors ; M or 

(/) enlarges the classes of admissible witnesses, even where it means admitt¬ 
ing witnesses who were previously disqualified by law or 

(g) renders admissible evidence which was previously inadmissible; 1 or 
(/,) provides for a longer period of incarceration between conviction and 

execution : 1T _ , 

On the other hand, the American Supreme Court has annulled legislation .is 

violative of the ex post facto Clause— i . i 

(A where the change in the law of evidence takes away a substantial 
advantage from the accused. c.g., where the change results .!, rwi.nr.ng less 
evidence than was rctiuircd when the offence was committed :” or takes away a 
defence" ” which was available to the accused at the time when the offence was 

committed; . . , , ...... 

(if) where the number of the jury was reduced from twelve to eight, even lor 

offences committed prior to the enactment." 

(B) India .—In Shiv Bahadur v. Stale of V. P.” our Supreme Court has 

observed— 

-What is prohibited under Art. 20 is only conviction or sentence umler an **J***J""» 
law and not the trial thereof. Such trial umler a procedure different from 'hat 

the time of the commission of the offence..cannot ./.so facto he hid1 to J* 

tutional. A person accused of the commission of an offeme has no fund.,menial ' JR** 1 " 

trial.by a particular procedure, except In so far ay any const, nt.onal objcci.on bv way 

of discrimination or the violation of any other fundamental right may be involved. 


Hence, it has been held that Art. 20 (I) docs not prohibit a law from retros¬ 


pectively changing— 

(r/) the place of trial ; 31 


(9) Shh Bahadur v. Stale of V. P.. (1953) 
S.C.R. 1188 (1200). 

(10) Du neon v. Missouri, (1894) 152 U.S. 
377. 

(11) Brazrll v. Ohio. (1925) 269 U.S. 167. 

(12) Duncan v. Missouri, (1894) 152 U-S. 
377 (382). 

(13) Mallctt v. N. Carolina, (1901) 181 l .S. 
589. 

(14) Gibson v. Mississippi, (18%) 162 U.S. 
565. 

(15) Hopt v. Utah, (1884) 110 U.S. 574. 


(16) Thompson v. Missouri, (1898) 171 

U.S. 380. 

(17) Rooney v. Dakota, (1906) 196 U.S. 

319. 

(18) Kring v. Missouri. (1882) 107 U.S. 

221. 

(19) Thompson v. Utah, (1898) 170 U.S. 
343. 

(20) Shiv Bahadur v. State of V. V.. (1953) 
S.C.R. 118. 

(21) State of V. P. v. Stub Bahadur, A. 

1951 V. l». 17. 




6 


Tiie Constitution of India 


[Part III 


(b) the mode of execution or carrying out of the sentence. 22 

But while it is true that owing to the use of the word ‘convicted’ in Art. 20 (I), 
our Courts may not interfere with a retroactive procedural law merely on the 
ground that it operates to the disadvantage of the accused in some substantial 
matter ; it should, nevertheless, be the duty of the Courts to be w-atchful if the 
Legislature, in the guise of changing the procedure, is seeking to penalise what 
was innocent when committed or to create a new offence 23 or to increase the 
penalty as it existed at the commission of the offence. 

V. The gist of the guarantee is that a person may be penalised only for 
conduct which is subsequent to the coming into operation 24 of the penal law. 
In the ease of continuing 25 or recurring wrongs, however, some acts may constitute 
‘subsequent’ conduct, even though some part of the same transaction took place 
prior to the enforcement of the penal law. Thus, a law may penalise the continued 
possession of liquor even though it might have been acquired prior to the coming 
into operation of that law ;* or penalise the continued performance of a contract 
which had been entered into prior to the enforcement of that law. 2 In such eases, 
what the law penalises is a course of conduct, if continued after the enactment. 3 

In other words, an innocent act cannot be made criminal by a law made after 
the commission of the act, but the guarantee docs not prohibit the Legislature 
from drawing part of the requisites for an offence from a time antecedent to the 
passing of the law, for, such law, which is prospective in its direct operation cannot 
be said to be retrospective. 4 lienee, while prescribing the punishment for an 
offence, the Legislature is not debarred from prescribing a higher punishment for 
‘old offenders’; it is, in essence, not prescribing a higher penalty for an offence 
committed prior to the law, but laying down an effective punishment for an 
offence committed after the enactment. 5 


‘Offence’. 

None of the clauses of Art. 2ft applies unless there is an ‘offence’. 

There being no definition of ‘offence’ in the Constitution, the definition in s. 3 
(37) of the General Clauses Act is to be applied. It. therefore, means an act or 
omission which is punishable by any law by way of fine, imprisonment or death. 
But unless there is a law forbidding the doing or the omission to do something, 
no question of ‘punishment’ comes. 4 

Hence, where a law of irrigation provides for the levy of a special rate for 
‘unauthorised use’, with retrospective effect, it cannot be held that the Legislature 
was imposing a higher penalty in contravention of Art. 2ft (1), inasmuch as there 
was no law prohibiting the use of water and no ‘punishment’ for an ‘offence’. 4 

What this Clause prohibits is the creation of a new- offence with retrospective 
effect. It docs not prohibit the creation of a rule of evidence or a presumption for 
an existing ‘offence’.’ 


‘Laws in force’. 

I. This expression refers to the law factually in operation at the time when 
the offence was committed and docs not relate to a law ‘deemed to be in force’ by 


(22) Public Prosecutor v. Ayyappan, A. 
1953 Mad. 337. 

(23) Cf. Randhira v. State, A. 1954 M.B. 
83. 

(24) Ex parte Medley. (1889) 134 U.S. 160. 

(25) Abu v. Chief Secretary, A. 1952 Sau. 
98. 

(1) Samuels v. McCurdy, (1925) 267 U.S. 
188. 

(2) Watrrs-Piercc Oil Co. v. Texas, (1909) 
212 U.S. 86. 


(3) Chicago R. Co. v. Tranbarrer, (1915) 
238 U.S. 67. 

(4) Cf. R. v. St. Mary Whitechapel, (1848) 
116 E.R. 811 (814). 

(5) Han ker v. N. Y., (1898) 170 U.S. 189. 

(6) Jan ala Ram v. State of PePsu, A. 1962 
S.C. 1246 (1248). 

(7) Sajjan Singh v. State of Punjab, A. 
1964 S.C. 464 (468). 

(8) Shiv Bahadur v. State of V. P.. (1953) 

S.C.R. 1188: (1952-4) 2 C.C. 269 (2 71): A. 
1953 S.C. 394. • 
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the retrospective operation of a law subsequently made. 6 Art. 20 (1), in fact, controls 
the power of the Legislature to enact such retrospective legislation so far as the 
punishment for crimes is concerned. 

2. The law for the violation of which a person is sought to be convicted must 
‘have been’ in force at the time when the act with which he is charged was 
committed. It follows, therefore, that a person cannot be convicted for an act 
which was not an offence under the law which was in force when that act was 
committed.®* 10 

3. But rules and regulations made under a statute which is repealed but 
continued in force under s. 24 of the General Clauses Act is a ‘law m force within 
the meaning of Art. 20 (l). 11 


(II) The penalty not to be made iiicuer by retroactive legislation. 

I. The second part of Cl. (I) lays down that a person may be subjected to 
only those penalties which were prescribed by the law which was in force at the 
time when he committed the offence for which he is being punished. If an 
additional 12 or higher' 3 penalty is prescribed by any law made subsequent to the 
commission of the offence, that will not operate against him in respect of the offence 
in question. 

II. Owing to the use of the word ‘penalty’ in the latter part of Art. 20 (I). a 
question has been raised in some cases as to whether the prohibition extends to 
penalties other than punishments awarded in a judicial proceeding. No such 
question will arise if the word ‘penalty* is read with the word ‘convicted’ in the 
earlier part of the Clause. While the first part bars the conviction, the second 
part relates to the punishment or sentence that may be inflicted upon such 
conviction. 12 A ‘penalty’, therefore, comes within the purview of Alt. 20 (1) only 
if the earlier part of the Clause is satisfied.' 4 Hence— 

(A) The Clause does not bar retrospective legislation imposing the following 

^ (^Forfeiture of property for a statutory offence, ordered by an administrative 
authority. 14 . , , . . f 

(ii) Summary eviction of landlord who has contravened the provisions of a 

Rent Control law.'® . , . 

(in) Liability to pay an enhanced water rate in case of an unauthorised use 

of water." „ . _ ... 

(,•„) j xjss or deprivation of any business' 6 or cancellation of naturalisation 
certificate" by reason of act committed prior to the operation of the penal law in 
question. 

( v ) Eviction from unauthorised occupation of public property. 

(vi) Externment of habitual criminals. 2 ' 

(ini) Preventive detention. 22 

(viii) Heavier penalties for failure to pay taxes. 23 
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(9) Putin v. Salyaranjan, A. 1953 Cal. 
599. 

(Id) Randhira v. The State, A. 1954 M.B. 
83. 

(11) Chief Inspector v. Thapar, A. 1961 
S.C. 838 (8*5). 

(12) Keda, Nath Bajoria v. State of IVesi 
Bengal, (1953) S.C.A. 835 (852): (1954) S.C.K. 
30. 

(13) Mohari Loll v. Corporation of Calcutta, 

A. 1953 Cal. 561. , „ . , . 

(14) Sajjan Singh v. Slate of PnnjaU, A. 
1964 S.C. 464 (408). 

(15) The decision to the contrary in 
Hurdut v. Stale of Bihar, A. I9.>/ lot. 1 (•’) 
docs not appear to l»c sound. 


(16) Fathima v. State of .Madras, A. 1953 
Mad. 257. 

(IT) Muknndi v. Executive Engineer, A. 
1956 IVpsu 40 (*6). 

(IK) Hawker v. N. Y., (1898) 170 US. 189 
Reetz v. Michigan, (1903) 188 U.S. 505. 

(19) Johannessen v. U. S., (1912) 225 U.S. 
227. 

(20) Brij Bhukan v. S. D. ()., A. 1955 Pat. 

(21) Ramshchandra v. Stale, A. 1955 Horn. 
346. 

(22) Prat had v. State of Bombay, A. 1952 
Boni. I. 

(23) Bankers' T.usl Co. v. Blodgett, (1923) 
260 U.S. 647. 
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(B) On the other hand the following are ‘penalty’ for the purposes of this 
Article— 

(i) Forfeiture of property under s. 53, I.P.C., ordered by a Court trying an 
offence. 24 

(j'i) Compensatory fine under s. 9 (1) of the West Bengal Criminal Law Amend¬ 
ment (Special Courts) Act, 1949. 23 

II. A law which enhances the punishment for an offence shall not be 
retrospective. 

(</) If an additional 2 ' or higher 1 penalty is prescribed by any law made 
subsequent to the commission of an offence, that will not operate against a person 
prosecuted for that offence. 


Illustrations. 


(i) A was charged under ihe Prevention of Corruption Act, 1947, for an offence which was 
committed in 1947. The punishment prescribed by that Act was 'imprisonment or fine or both.' 
During the pendency of the trial, in 1949, the West Bengal Criminal Law Amendment Act 
was passed which provided for the imposition of an additional fine 'equivalent to the amount 
of money or value of other proiierty found to have l>cen procured by the offender by means 
of the olfcncc'. A was convicted (alter the commencement of the Constitution), and in addition 
to imprisonment and the ordinary fine under the Prevention of Corruption Act, he was 
sentenced to an additional fine of Its. 47,000/- under the Criminal Law Amendment Act, on 
account of the money procured by him by means of the offence. Held, the imposition of 
the additional fine contravened Art. 20 (/) and the sentence of fine to the extent of Its. 47,000/* 
was accordingly set aside. It was further pointed out that the fact that the prosecution was 
pending from before the Constitution did not prevent the application of Art. 20 (/) of the 
Constitution since the penalty was being imposed after the Constitution had come into force.* 4 
(if) Where the law makes obligatory a punishment which was previously the maximum, 
it cannot be given retrospective effect.* 


i: 


(6) A change in the law which provides that the date of execution shall not 
be disclosed to the person condemned to death increases his mental worry 1 or 
)iovides that prior to execution of the death sentence the condemned man shall 
jc in solitary confinement instead of imprisonment imposes additional punish¬ 
ment, 3 and cannot, therefore, be given retrospective operation. 

On the other hand, the imposition of a heavier penalty upon habitual 
criminals is not an increase of punishment as regards past offences committed by the 
person, but is a heavier penalty for the offences committed by the person 
subsequent to the operation of the statute in question. 4 

In other words, a statute which provides for a more severe penalty for an 
offence in the case of a habitual offender, previously convicted of the same crime, 
cannot be impeached as ex post facto, even though the previous conviction had 
been for an offence committed prior to the passing of the statute ; for, the heavier 
penalty is not an additional punishment for the earlier offence, but a punishment 
for the new offence,—“but is heavier if he is a habitual criminal”. 4 “It is a 
stiffened penalty for the latest crime, which is considered to be an aggravated 
offence because a repetitive one.*' 1 

Again, where the penalty is not greater, any change in the mode of execution 
or of the penalty itself is not bad for its being ex post facto. 6 7 

111. But the Article docs not prohibit the substitution of a penalty which is 
not higher or greater than the previous one." * 

Thus, it docs not prohibit the mollification of the rigour of the law, c.g., by 
‘iding for probation of a juvenile offender, retrospectively. 9 


prov 

(24) State of II'. It. v. S. K. Chose, A. 1963 
S.C. 255. 

(25) Kctlar Nath v. Stale of II’. B., A. 1953 
S.C. 404: (1954) S.C.K. 30. 

(1) Mohari lull I v. Corporation of Calcutta 

A. 1953 Cal. 561. 

(2) Lindsey v. Washington, (1937) 301 
U.S. 397. 

(3) Ex pane Medic, (IS90) 134 U.S. 160. 

(4) McDonald v. Commonwealth, (1901) 
ISO U.S. 311. 


(5) Cry Iter v. Bin he, (1948) 334 U.S. 728 
(732). 

(6) Holden v. Minnesota, (1890) 137 U.S. 
483 ; 

(7) Rooney v. N. Dakota, (1905) 196 U.S. 
319. 

(S) Pul/lic Prosecutor v. A V yap ban, A. 
1953 Mad. 337. 

(9) Rattan lull v. Stale of Punjab, A. 
1963 S.C. 44 4 (446-7). 
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Whether the substituted penalty is greater or lesser than that imposed under 
the pre-existing law may not always he easy to answer. In the U.S.A , it has 
been held that— 

(«) Imprisonment for life is a lesser penalty than a sentence of death' : 

(6) Imprisonment is lesser penalty than whipping 1 ; 

(c) Electrocution is not a higher penalty than hanging. 5 

In India, similarly, it has been held that— 

Where under the law in force at the time of commission of the olfence the 
fine could be unlimited, the penalty is not greater, if the subsequent law prescribes 
a minimum fine to be imposed in any case.* 

IV. The prohibition is against the legislation which enhances the penally 
and then seeks to give retiosjKctivc effect and it is immaterial what punishment 
is actually imposed by the Court under it, in a particular case.' The prohibition 
is against legislation and not against judicial decisions, i.e., judge-made law.'* 

“Offence**. 

C.f. definition in s. 3 (.18) of the General Clauses Act, quo led at p. 646 of Vol. I. 

‘Law in force*. 

1. This expression refers to the law factually in operation at the time when 
the offence was committed and docs not relate to a law ‘deemed to be in force’ 
by the retrospective operation of a law subsequently made. 6 1 The law for the 
violation of which a person is sought to be conxicted must ‘have been’, in fact, 
in force at the time when the act with which lie is charged was committed.* Art. 
20 (I), in fact, controls the power of the Legislature to enact such retrospective 
legislation so far as the punishment for crimes is concerned. 

2. Hut rules and regulations made under a statute which is repealed but 
continued in force under s. 24 of the General Clauses Act is a ‘law in force’ within 
the meaning of Art. 20 (I), even though they are kept alive by a legal fiction.* 0 


Clause (2). 


Other Constitutions 


(A) U.S.A .—The Fifth Amendment to the Constitution of the U.S.A. savs— 

"Nor shall any person l>c . . . . subject for the same offence to be twice put in iconardv of 
life or limb." ' 


The protection has been held to be not only from punishment but also from 
a second trial, which commences when a man* is charged before a competent 
tribunal." Conviction or acquittal at the previous trial will equally bar a second 
irosecution. A verdict of acquittal, even when not followed bv a judgment, is a 
>ar to subsequent prosecution for the same offence.'* Tiial by a court-martial 
jars prosecution in a federal Court.'** 


(1) Rottschaefcr, Constitutional Law, 1939, 
pp. 772-3. 

(2) Malloy v. S. Carolina, (1915) 237 U.S. 

(3) Satuant v. Stale of Punjab, (I960) 
S.C.I. 863 (875-6). 

(4) Lindsey v. Washington. (1937) 301 
U.S. 397. 

(5) Ross v. Oregon, (1913) 227 U.S. 150. 

(6) Shiv Bahadur v. State of V. P., (1953) 
S.C.R. 1188: (1952-4) 2 C.C. 269 (27/): A. 
1953 S.C. 394. 

(7) Ratnashankar v. State, A. 1954 All. 
562. 

599 ( 8 ) Pul in v. Satyaranjan, A. 1953 Cal. 

c2—2 


(9) Ram Rattan v. State, A. 1959 Puni. 
69. 1 

(10) Chief Inspector v. Thapar, A. 1961 
SC. 838 (8*5). (The Court made a distinc¬ 
tion between a retrospective law itself mak¬ 
ing an act an offence under the law in forte, 
and the General Clauses Act keeping alive 
the effect of the act which was, in fact, an 
offence under the law which was in forte 
at the time when it was committed, but 
which has l>ccn subsequently repealed]. 

Is'loP"" '* Vni,ed S, ‘ l,es ’ (1904) 195 

(12) U. S. v. Ball, (1896) 163 U.S. 662 
(672). 

(12a) Grafton v. V. S., (1907) 206 U.S. 333. 


10 


The Constitution of India 


(Part HI 


But— 

(a) A person is not put in jeopardy (i) by prosecution in a Court which has 
no jurisdiction to try the ease," (i») by a fresh trial after discharge of jury before 
it gives its verdict. 13 

On the same principle, it has been held that a soldier is not put in double 
jeopardy by being tried by a second court-martial, after a first court-martial had 
to be dissolved, owing to technical reasons, before it could reach a decision." In 
this case," the Court observed— 

• The double-jeopardy provision.does not mean that every lime a defendant is put 

to trial before a competent tribunal he is entitled to go free if the trial fails to end in a 
« na i iudument. Such a rule would create an insuperable obstacle to the administration of 
justice in many cases in which there is no semblance of the type of oppressive practices at 
which the double-jeopardy prohibition is aimed. 


(b) A re-trial docs not come within the rule. 13 When a person appeals'- from 

conviction in a lower Court, he waives his protection, and he may be tried again, 
at the direction of the Appellate Court." but not for an offence of a higher degree 
of which was acquitted at the former trial." , _ . . 

(c) In the U.S.A., Government cannot appeal from an order ol acquittal, 
because of the present rule," " even though Government may have secured new 
evidence, not previously available. 

But Government may appeal from a sentence of conviction for a higher 
sentence, and a retrial mav be ordered in such appeal ; this is not double jeopardy. 

Id) When the same act or transaction involves separate offences, under different 
provisions of the same statute" or under different 1 * statutes, separate prosecution 
lies for the separate offence. c.g., conspiracy to commit a crime is a different 
offence from the crime that is the object of the conspiracy. 1 " But where a person 
was acquitted on a charge of conspiracy, his subsequent conviction for the substan¬ 
tive offence was quashed.* 0 The test for determining whether the offences arc 
identical is whether the same evidence is required to substantiate them." 

Thus, where a statute makes it an offence to transport a woman for purposes 
of prostitution, the transportation of more than one woman in a single transaction, 

constitutes a single offence. 5 ... , , . .. 

In some recent cases, 3 1 this exception has been extended to justify separate 
prosecutions and trials for ihc same offence, say. murder, committed against several 
persons and at the same transaction, though not without dissent. 

(e) Nor docs the doctrine extend to the execution of the sentence. Thus, 
a fresh warrant for cloctrocution may be issued after a former attempt to electro¬ 
cute the convict failed owing to mechanical defect in the apparatus. 4 * 

(f) The provision prohibits a person from being punished criminally, more 
than once, for the same offence; it docs not debar the Legislature from imposing 
both a criminal and a civil sanction in respect of the same act or omission. 3 A 
provision for forfeiture of pro|wrty to recover fiscal dues.* or for the recovery of 
liquidated or penal damages for breach of a statutory obligation* is not to be 
treated as a criminal punishment, for the application of this clause. 


(13) V. S. v. Perez, (1824) 9 NVh. 579. 

(14) Wade v. Hunter, (1948> 336 U.S. 6^4. 

(15) United States v. Josef, (1824) 9 Wh. 
579: Forman v. U. S., (I960) 361 U.S. 416. 

(16) Green v. V. S., (1957) 355 L'.S. 184 

^*(17) Pulko v. Connecticut, (1937) 302 U.S. 
319. 

(17a) United States v. Rabinowieh. (1915) 
238 U.S. 78 ; Green v. U. S., (1957) 365 US. 

(18) Biocltburger v. U. S., (1932) 284 U.S. 
299. 

(19) Gore v. U. S., (1957) 357 U.S. 386. 


(20) Self ion v. l\ S.. (1948) 332 U.S. 575. 

(1) Morgan v. Define, (1915) 237 U.S. 632. 

(2) Hoag v. AV.v Jersey, (1957) 356 U.S. 
16* (467). 

(3) Hell v. U. S.. 1955) 349 U.S. 81. 

(4) Ciucci v. Illinois, (1958) 356 U.S. 571. 
(4a) Louisiana v. Rcswcher, (1947) 329 

U.S. 459. 

(5) Helvering v. Mitchell, (1938) 303 U.S. 
391 (399). 

(6) In re Chapman. (1897) 166 U.S. 661 
(672). 

(7) Rex Trailer Co. V. V. S., (1955) 350 
U.S. 14S (IS3). 
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(g) There is no second ‘punishment’ for an earlier offence when the law 
pi escribes a higher punishment for old offenders; it is the repetition of criminal 
conduct which aggravates the subsequent offence and justifies a heavier penalty/ 

(B) England .—The above provision of the United States Constitution is indeed 
founded on the English Common Law rule •nemo debet bis vexari ”, which means 
that a man may not be put twice in peril for the same offence.* Blachstone" 
referred to “this universal maxim of the common law of England, that no man 
is to be brought into jeopardy of his life more than once for the same offence. 

It enables an accused to raise a plea not only of autrefois convict but also of 
autrefois acquit. 10 

••The plea of ’autrefois cornu I’ or ‘autrefois acquit' avers that die defendant has been 
previously convicted or acquitted on ;i charge for the *amc offence as that in respect of "huh 

he is arraigned .The question lor the jury on the issue i' whether the defendant has 

previously been in jeopardv it. respect of the charge on which he is arraigned, for the rule 
of law is that a person must not In- put in peril twice for the same offence. The test is 
whether the former offence and the offence now charged have the same ingredients m the 
sense that the fact* constituting the one are sufliiicnt to justify a conviction of the other, 
not that the facts relied on by the Crown arc the same in the two trials. 

A plea of •autrefois acquit’ is not proved unless it is shown that the verdut of atquill.il 
of the previous charge necessarily involves an acquittal of the latter. 

I. The principle upon which autrefois acquit is founded is sometimes stated 
as different from that of double jeopardy, viz., that of finality of judgment; 

“Where an offence ha* already been the subj.ct of judicial investigation and adjudication, 
and there has been an acquittal, the a.q.iittal is conclusive and it would be a very dangerous 
principle to adopt to regard a judgment of not guilty as not fully establishing the innocence 
of the accused."" 

In some eases, the principle has been applied to cases of constructive acquittal 
as well. Thus, where the Court refused to amend a charge by insertion of the 
word ‘recklessly’ on the ground that the prosecution had failed to discharge the 
burden of proving ‘recklessness’, a fresh prosecution on the same charge with 
the addition of the word 'recklessly' was l.eld barred by the plea of m.lrrf 01 * 
acquit. 13 Even an erroneous acquittal, standing unreversed, is a sufficient touncla- 
tion for this plea. 14 But where the appellate Court simply quashes a conviction, 
without expressly ordering an acquittal, there is nothing to prevent a retrial. 

A previous acquittal will he in bar to a subsequent indictment only—(i) if 
the acquittal was for the exact offence charged in the subsequent indictment; 
or (ft) if the subsequent indictment is based on the same acts and omissions m 
respect of which the previous acquittal was made. In other words, when a man 
has been tried for an offence and acquitted, he cannot again be indicted for the 
same offence, if the first indictment were such that he could have been lawfully 
convicted therein.* 4 Whether the facts arc the same or not is not the true test; 
the test is whether the acquittal on the first charge necessarily involves an acquittal 
on the second charged It is the identity of the offence, not of the evidence, which 
constitutes the bar.' 4 Where the offence is the same, subsequent prosecution 
would not lie for the same offence, simply because aggravated circumstances arc 
added to the charge.** 

But if the crimes were so distinct that the evidence necessary to prove the one 
will not prove the other, the plea will not he available.- 0 _ 


(8) Graham v. West Virginia, (1912) 224 
U.S. 616 (62.1). 

(9) R. v. Barron, (1914) 2 K.B. 5/0. 

(9a) IV Bl. Comm., 3.45. 

(10) Archbold on Indictment*, pp. 133-112; 
li. v. Miles. (1800) 24 Q.B.O. 423. 

(11) Halshury. Hailsham Kd.. Vnl. 1\. 
para. 212. pp. 152-3. 

(12) R. v. Plummer, (1902) 2 K.B. 3.»0. 

(13) Halstead v. Clark, (1944) K.B. 2:>0 


(14) 2 Hale 247. 

(15) Kannangra v. The King, (1050) 55 
C.W.N. 37 (40) (P.C.). 

(16) llVmyss v. Hopkins, (1875) 10 Q.B. 
378. 

(17) R. v. Bar mu. (1014) 2 K.B. 570. 

(18) R. v. Kendrick. (1051) 144 I.T. 718. 
(10) R. v. Miles. (1800) 24 Q.B.I). 421. 

(20) R. v. Vandcrcomb, (1706) 2 East P.C. 
519. 
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Illustrations. 


1 . An acquittal upon an indictment for murder may be pleaded in bar to an indictment 
for manslaughter on the same facts, and. vice versa.*' 

2. A person acquitted for robbery cannot afterwards be indicted for an assault with 
intent to rob; a person acquitted for embezzlement cannot afterwards be indicted for larceny, 
and vice versa. 3 * 

3. If the first indictment were for burglary, with intent to commit larceny, an acquittal 
on it would not bar a subsequent indictment for larceny. 3 * 

4. An acquittal upon a charge of murder is no bar to indictment for arson arising from 
the same facts. 3 * 

5. An acquittal on a charge of possession of stolen goods docs not bar a subsequent 
charge for larceny of the same goods. 3 * 

But an acquittal upon an insufficient indictment is no bar to another indict¬ 
ment for the same offence. In other words, where, by reason of some defect in 
the record, either in the indictment, the place of trial, the process, or the like, the 
accused was not lawfully liable to suffer judgment in the first indictment, he has 
not been in jeopardy, so as to be entitled to plead the former acquittal or con¬ 
viction in bar to a subsequent indictment.** 

II. A previous conviction can be effectively pleaded in bar ( autrefois convict) 
to a subsequent indictment only in the following eases: 

(i) Where the conviction was for the exact offence charged in the subse¬ 
quent indictment, and was sufficient in law. A reversed judgment of conviction 
is no bar.** . . 

(it) Where the subsequent indictment is based on the same acts or omissions 
as those in respect of which the previous conviction was made. Thus, a convic¬ 
tion for obtaining credit for goods under false pretence is a bar to a subsequent 
indictment for larceny on the same facts :* again, where on an indictment for 
inflicting grievous harm, unlawful wounding, assault occasioning bodily harm, 
and common assault, the jury convicted of common assault, but disagreed on the 
other charges, held, the conviction for common assault barred a fresh indictment 
or retrial on the other charges.* 

But a conviction for assault docs not bar a subsequent prosecution for murder 
if the assaulted person dies subsequently.** e 

(tit) Where the previous trial was before a Court of competent jurisdiction. 4 

On the other hand, the plea is available where the person was convicted, 
though not sentenced* or even where the accused pleaded guilty but there was 
no sentence. 5 


(C) Japan .—Art. 39 provides— 

"No person shall be hcltl criminally liable for an act.of which he has been acquitted 

nor shall he, in any way, be placed in double jeopardy." 

(D) Government of India Act, 1935. —There was no provision in that Act itself 
relating to this matter, but the existing law of Criminal Procedure (s. 403 of the 
Code of Criminal Procedure) already embodies the principles of autrefois convict 
and autrefois acquit. 

But the provisions of this section arc somewhat different from the English 
rule, in respect of autrefois acquit. Under the English law, in order to raise the 
plea of autrefois acquit, the accused must show that (a) he was previously tried, 
and also that ( b ) he was acquitted at that trial. But under the Criminal Proce¬ 
dure Code,— 

(*) There arc certain cases where statutory acquittal without trial is suffi¬ 
cient to sustain the bar of autrefois acquit under see. 403. These eases are: 


(21) Holcroft's case. (1578) 2 Hale 246. 

(22) R. v. Gorbutt. (1856) D. & B. 166. 

(23) R. v. Seme. (188S) 107 Cent. Crim. 418. 

(24) Flatman v. Light. (1946) K.B. 414. 

(25) R. v. Drury. (1848) 3 C. & K. 193 ; R. 
v. A tar sham, (1912)) 2 K.B. 362. 

(I) 2 Hale 215. 


(2) R. v. King, (1897) 1 Q.B. 214. 

(3) R. v. Grimwood, (1896) 60 J.P. 809. 

(3a) R. v. Thomas, (1949) 2 All ER. 

662 (C.A.). 

(4) H’emyss v. Hopkins, 10 Q.B. 378. 

(5) R. v. Sheridan, 26 C r. App. R. 1. 
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(a) Acquittal for non-attendance of the complainant (Sec. 247). (b) Composition 
of an offence (Sec. 345 (6)]. (c) Withdrawal of prosecution by the Public Pro¬ 
secutor in cases where no charge is required by the Code : or, where charge is 
required,—after the framing of the charge |Sec. 494 (b )|. 

(ii) On the other hand.—certain cases arc excluded from the scope of the 
plea by the Explanation to sec. 403, even though these cases are rather analogous 
to the cases above-mentioned: 

I. Dismissal of the complaint under sec. 203. In this case, though there 
has been no trial, the complainant has failed to substantiate his case, printa facie, 
on his own evidence. 2. ‘Discharge’ of the accused : and in this respect no 
distinction is made between a discharge where all the evidence for the prosecu¬ 
tion has been heard and a discharge where it has not been heard. Thus, ‘dis¬ 
charge’ of the accused takes place under the Code, in the following cases: 

(«) Discharge of accused in a warrant-case which is compoundahlc. or non- 
cognizable, for non-appearance of complainant (Sec. 259). (/>> Discharge of the 
accused in a warrant case when the evidence for the prosecution has failed to 
make out a case [Sec. 253 (/)]. (It is to be noted that in this case, the discharge 
takes place after hearing all the evidence for the prosecution), (c) Discharge at 
the enquiry stage, in cases triable by a Court of Sessions or the High Court [Sec. 
209 (/)]. (</) Discharge on entry of nolle prosequi (Sec. 333). 


India 


Scope of Cl. (2) : Bar against double prosecution and punishment. 

The object of this clause is to protect an individual from being subjected to 
prosecution and conviction more than once for the same offence. 

It is now settled by the Supreme Court 4 ’ 6 7 8 that there should be not only a 
‘prosecution’ but also a ‘punishment* in the first instance in order to operate as 
a bar to a second prosecution and punishment for the same offence. In other 
words, the constitutional guarantee embodies the principle only of ‘autrefois 
convict ’ and does not include the principle of ' autrefois acquit’. 1 * The present 
clause of our Constitution is thus narrower than the American doctrine of ‘double 
jeopardy’ as well as the Englbh common law rule which comprise both ‘autrefois 
convict’ and ‘autrefois acquit’. According to the Supreme Court ‘and’ in the clause 
is used in the conjunctive and not in the disjunctive sense. 7 • 

Hence, the conditions for the application of this clause arc— 

(a) There must have been a previous proceeding before a Court of law or a 
judicial tribunal. 4 

(b) The person must have been ‘prosecuted’ 4 in the previous proceeding. 

(c) He must have been ‘punished’ in the previous proceeding. 7 

(cl) The ‘offence’ which is the subject-matter of the second proceeding must 
be the same* 4 as that of the first proceeding, for which he was 'prosecuted and 

punished’. 

(c) The ‘offence’ must be an offence as defined in s. 3 (35) of the General 
Clauses Act, that is to say. ‘an act or omission made punishable by any law for 
the time being in force’/ It follows that the prosecution must be in reference 
to the law which creates the offence and the punishment must also be in accor¬ 
dance with what that law prescribes. 7 


(6) Maqbool Uossain v. Slate of Bombay. 
(1953) S.C.R. 730. 

(7) Venkalaraman 
(1954) S.C.R. 1150; 

H. P., A. 1953 S.C. 

(8) As to the omission to include 
‘autrefois acquit’ within the amlut of the 
constitutional guarantee, the Supreme Court 
observed— 


v. Union of India. 
KalaU’ati v. State of 

131 . 


“It veems that our Constitution makers did 
not think it netvs>arv to raise one part of 
the Common Law to the level of a funda¬ 
mental right and thus make it immune from 
legislative interference. This has been left 
to l>c regulated by the general law of the 
•and” Wenbalaranian v. Union of India. 
(1954) S.C.R. 11501. 

(8a) State of Bombay \. A pic, A. 1901 
S.C. 578 (583). 
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(f) The second proceeding must be a proceeding where he is, for ^second 
lime sought to be ‘prosecuted and punished for the same offence. Hence, the 
clause lias no application where the subsequent proceeding is a mere continua¬ 
tion of the previous proceeding, e.g., in the case of an a PP e ^ 1 ^S ai " st 
In other words, a second punishment for the same offence does not attract the 
operation of the clause unless the second punishment is awarded in a tiesh pio- 
ceeding. Thus, to provide that a person who would be convicted of an offence 
shall not only be punished under the law but also be removed from the country, 
docs not offend against the guarantee offered by the present clause. 

The bar provided by this clause does not apply unless all the above conditions 
are satisfied. 12 

For instance, even if proceeding* have been lakcn for an ‘offence*. An. 20 (2) will not l»e 
attracted if the proceedings do not constitute a 'prosecution*. # e.g., a proceeding for confisca¬ 
tion of contraband property, such as smuggled goods.'• 

The present clause applies also where the prosecution and punishment in the 
previous proceeding took place prior to the commencement of the ^nstitut.on 
It cannot he urged that the prohibition of double jeopardy applies only 1 
both the occasions arise after the Constitution, for the prohibition in Ait. IX) Z) 
hits the punishment in the second proceeding. Thisdoes 
general principle that the fundamental rights conferred by the Constitution 
no retrospective operation. 11 


Guarantee in Art. 20(2) is narrower than the corresponding American 
doctrine. 

As pointed by our Supreme Court in Venkataraman v. 
provision in Art. 20 (2) is narrower than the American doctrine of doublejeopardv . 
according to which there may he jeopardy even though the person ''•'S 'lot ac . lly 
punished in the previous proceeding. 1 he American principle is thus explained 
by Willis (Constitutional Law, 1936. p. 528)— 

"lconardv it niieht be thought, should occur wheu a man has once been found K»»»ltv. 
:• ml tld* * nVso i»* the poult ion of Blacks,one (IV Bl. Com. 335). But th.* ,s not the United 

S,i " C Un r <kT tbc United Stales rule, to l»e put in jeopardy there must l>c a valid indictment or 

have a verdict. The protection is no. against a second punishment but against .he f»cnl in 
which he is placed by .he jeopardy mcniioncd. 


In other words— 

• The fundamental principle of law tha. no one shall be mil ."ice in jco|»ardy for the 
line Offence applies not onlv against .be |H-ril of second pun.sluncnt for .he same offence. 
> 11 . forbids a second .rial for .he same offence. "he.her .be accused has suffered punishment 
>r not. or whether in .he former .rial he has l»cen acquitted or corn u ted. 


Secondly, as stated already (p. 12. ante) our Supreme Court has excluded the 
plea of ‘autrefois acquit’ from the protection of the present clause. 


‘Prosecuted and punished*. 

1. These words indicate that both the proceedings referred to by the clause 
must he proceedings before a Court of hnv or a judicial tribunal .»-•>« 


(<>) Kalawali v. Stole of H. P., (1953) 
S.C.R. 543 (550). 

(10) Thomas Dana v. Slate of Punjab, A. 
1959 S.C. 375 (383). 

(11) Shiv Bahadur v. Slate of V. P., (1953) 
S.C.R. 118. 


( 12 ) Venkataraman v. Union of India, 
(1954) S.C.R. 1150. 

(13) Annotation in 92 L. Ed. 186-7. 

(14) Maqhool Hossain v. Stale of Bombay, 
(1953) S.C.R. 730: A. 1953 S.C. 325 (328 : 
332). 
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In this context, the tests of a Court or judicial tribunal arc the same as laid 
down in the Bharat Batik ease, 14 viz. — 

(/) The presentation (not necessarily orally) of their case by the parties to 
the dispute. 

(2) If the dispute between them is a question of fact, the ascertainment nl 
the fact by means of evidence adduced by tile parties to the dispute and often 
with the assistance of argument by or on behalf of the parties on the e\ idem e. 

(3) If the dispute between them is a question of law, the submission of 
legal argument by the parties. 

(4) A decision upon the facts in dispute and application of the law of the 
land to the facts of the case so found, including where required a ruling upon 
any disputed question of law. 13 

Hence, a tribunal which entertains a departmental or administrative inquiry, 
even though set up by a statute, cannot be regarded as a judicial tribunal unless 
it is required to proceed on legal evidence given on noth." 

II. 'Prosecution’ in this context, thus, means an initiation or starting of 
proceedings of a criminal nature before a Court of lau •'* or a judicial tribunal in 
accordance with the procedure prescribed in the statute which creates the olleinc 
and regulates the punishment." In other words, it means a proceeding either by 
way of indictment or information in the Criminal Courts in order to put an 
offender upon his trial." 

Institution of the following proceedings would not. accordingly, constitute a 
'prosecution* within the meaning of this clause: 

(i) Proceedings before the Customs Authorities tinder s. 167 (8) of the Sea 
Customs Act. 1878, for awarding penalty' 4 or confiscation."- 

(««) Proceedings under s. 34 of the \V. I*. Premises Rent Control (Temporary 
Provisions) Act, 1950." 

(lift Levy of penalty under s. 16 (3) of the Andhra Pradesh Sales lax Act. 

1957.'* 

Such proceedings do not. accordingly, bar a criminal prosecution for the same 
offence." 

Where the previous prosecution was null and void, —e.g., for absence of proper 
sanction," or for want of jurisdiction of Court* 0 a frcdi trial upon the same 
facts would not be barred, even though the accused might have served out a part of 
his sentence before he could obtain his acquittal on appeal, on the ground of want 
of sanction or jurisdiction.* 1 

Similarly, where there was no punishment in the previous proceeding, e.g.. 
owing to dismissal for default of the complainant.** a fresh prosecution would not 
he barred. Where a conviction is set aside and a retrial ordered, the retrial is a 
continuation of the same proceedings and not a second prosecution.* 3 

III. 'Punishment* means a judicial penalty and would not include other 
penalties, such as— 

(i) disciplinary action in the case of public servants*' including penalty 
imposed under s. 22 of the Public Servants (Inquiries) Act. 54 1 850 ; or 
(ji) action against a lawyer under the Legal Practitioner Act :* or 

(19) Baii Hath v. Stale of Bhopal. A. 1057 
S.C. -194: (1957) S.C.R. 650. 

(20) UpenHra v. State, A. 1954 Assam 106. 

(21) Dallu v. Athya, A. 1956 Hyd. 127. 

(22) Ram Chei v. Ram Kishnn, A. 1952 
All. 642. 

(23) Mithaital v. State, A. 1954 All. 680. 

(24) Suresh v. Himanf’shn, (1951) 55 

C.W.N. 605 (6//). 

(25) Maqbool Hossain v. State of Bombas'. 
(1953) S.C.R. 730. 

(1) Thomas Dana v. Stale of Punjab, A. 
1959 S.C. 375. 

(2) Rc Dcvanugraham, A. 1952 Mad. 725. 


(15) Bharat Bank v. Employees of Bharat 
Bank, (1950) S.C.R. 459 (477) ; (1950-51) C.C. 
255 (259). 

(16) Thomas Dana v. Stale of Punjab, A. 
1959 S.C. 375 (383). 

(17) In view of the Supreme Court deci¬ 
sion in Thomas Dana v. Stale of Punjab. 
A. 1959 S.C. 375, the view taken in Jliaber- 
mat v. Covin/train . A. 1952 Cal. 121 should 
he preferred to that in Putin v. Sishupalt, 
A. 1953 Cal. 85. 

(18) Sectharamasuami v. Commercial Tax 
Officer, A. I960 A.P. 451 (455). 
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(ill) penalties for jail offences under disciplinary rules of jails 25 or under the 
Prisons Act ; 25 - 3 or 

(iv) penalties under s. 167 (8) of the Sea Customs Act, 1878 j 25 - 1 or 
(t>) penalties prescribed by Rules of a Legislature for breach of privilege ; 4 or 
(yi) removal under the Influx from Pakistan (Control) Act ; 5 or 
(wi) binding down for good behaviour under s. HO 6 or taking security under 
s. 107 of the Criminal Procedure Code. 7 8 9 


Illustrations. 

1 . Though the ‘offence’ tinder s. 167 (8) of the Sea Customs Act and under s. 23 of the 
Foreign Exchange Regulation Act, 1947. is the same, viz. importation of gold in contravention 
of Government notification, proceeding' before the Sea Customs Authorities do not constitute 
a ‘prosecution’ of the person nor does the order of confiscation made under s. 167 ( 8 ) of the 
Sea Customs Act constitute ‘punishment*. Hence, a prosecution under s. 23 of the Foreign 
Exchange Regulation Act bclorc a Magistrate is not barred by reason of the previous order 
of confiscation of the gold by the Customs authorities.** 

2. In an inquiry under the Public Servants (Inquiries) Act, 1850, there is neither any 
question of investigating an ‘offence' in the sense of an act or omission 'punishable' by any 
law for the time being in force, nor is there any question of imposing 'punishment' prescribed 
by the law which makes that act or omission an otfcmc. The Commissioner under the Act is 
not judicial tribunal though he may have some of the 'trappings’ of a judicial tribunal, and 
the proceedings before the Commissioner arc nothing more than a mere fact-finding enquiry 
whicn enables the Government to determine provisionally the departmental punishment which 
should be imposed upon him Inrforc giving him a reasonable opportunity of showing cause 
under Art. 311 (2) of the Constitution. The report made by the Commissioner to Government 
is also a mere expression of opinion. Heme, there is no contravention of Art. 20 (2) when a 
public servant is prosecuted for an offence under the Indian Penal Code or the Prevention 
ol Corruption Act after he has been dismissed in pursuance of an inquiry under the Public- 
Servants (Inquiries) Act, 1850.* 

It is the nature of the Authority which imposes the penalty and not the 
nature or gravity of the penalty imposed that determines whether there has 
been a ‘prosecution’ or ‘punishment’ within the meaning of this clause. 1 


'Same offence*. 

The previous conviction for one offence (c.g. hurt) docs not bar a subsequent 
trial and conviction for a separate offence (say, affray) even though the two 
offences arise out of the same acts.* What is necessary to determine is whether two 
offences arc distinct is to sec whether their ingredients arc identical. 1012 The 
following have been held to be distinct sets of offences— 

(a) Possession of firearms without licence and dacoity. 13 

\b) Offence under s. 353 I.P.C. and under s. 26 (1) (6), Bihar Sales Tax Act. 14 

(c) Offence under s. 167 (8) of the Sea Customs Act and the offence of cons¬ 
piracy under s. 120B of the Penal Code. 15 

(d) Every fresh act of refusal to take food by a prisoner on hunger strike 
constitutes a fresh offence under s. 52 of the Prisons Act, I894. 10 

(c) Offence under s. 5 (2) of the Prevention of Corruption Act, 1947 and 
under s. 409, I.P.C. 17 


(3) Prithish v. The State, A. 1952 Cal. 
319. 

(4) Raj Narain v. Atmaram, A. 1954 All 
319 {334, 339). 

(5) Ebrahim Vazir v. State of Bombay, 
A. 1954 S.C. 229 (232). 

(6) Arumugham v. Slate of Madras, A. 
1953 Mad. 664 (668). 

(7) Subcg v. Emp., A. 1942 Lab. 84. 

(8) Venkataraman v. Union of India, 
(1954) S.C.R. 1150. 

(9) Kariappa v. Sonianna, A. 1955 Mvs. 

138. 


(10) Stale of Bombay v. Aptc, A. 1961 S.C. 
578 (58/). 

(11) Manipur Administration v. Bira Singh, 
A. 1965 S.C. 87 (90). 

(12) Sardul Singh v. State of Maharashtra, 
(1964) 2 S.C.R. 378 (395). 

(13) Ishodanand v. State, A. 1955 Pat. 396. 

(14) Shyamlal v. Stale, A. 1954 Pat. 247. 

(15) Leo Roy v. Supdt., District Jail, A. 
1958 S.C. 119 {121). 

(16) Lakshminarayan v. State, A. 1959 All 
164 {166). 

(17) Slate of M. P. v. Veereshwar, A. 1957 
S.C. 592 (594). 
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(/) An offence and the conspiracy to commit that offence. 14 
(p-) Offences under s. 4C9. I.P.C. and under s. 105 of Indian Insurance Act.'" 
(7i) Offence under s. 7. Essential Supplies (Temporary Powers) Act and ss. 332 
and 392, I.P.C."* 


‘More than once'. 

I. As has been pointed out already, there is no double punishment to attiact 
the operation of the present clause unless there is a fresit judicial proceeding 
for the same offence. Hence, the clause is not attracted— 

(i) Where the sentence provides for imprisonment in default of payment of 
the fine awarded. 1 ® 

(if) Where the sentence is for fine and also for recovery of arrears of sales 
tax as if it were a fine. 50 

II. Appeal is a continuation of the original proceeding. 81 


The plea of autrefois acquit. 

In \icw of the Supreme Court decisions 55 that Art. 20 (2) applies only wheie 
the person had been both prosecuted and punished at the former trial, it follows 
that the constitutional guarantee or protection given by Art. 20 (2) is only 
against double conviction. It is thus limited to the plea of autrefois convict. 9 " 

The other part of the doctrine, viz., autrefois acquit, is left to the ordinary 
law, without any constitutional limitation. The rule against autrefois acquit is 
to be found in s. 403 (/) of the Criminal Procedure Code. 1898 (see p. 12. ante), 
which says— 

"A person who has once l>ccn tried hv a Court of ciMii|»cU'iit jurisdiction for an offence 
and convicted or acquitted of such offence shall, while such comic lion or acquittal remains 
in force, not he liable to he tried again for the same offence, nor on the same facts Tor any 
other offence for which a different charge from the one made against him might have hccii 
mad* under section 236. or for which he might have l*ccn convicted under section 237." 



The word used in the above section is ‘tried'. It has been held that a person 
has been ‘tried’ within the meaning of s. 403 when proceedings have been com¬ 
menced in Court against the accused, e.g., (a) In a summons-case, when process 
has been issued under s. 247, whether such process is served or not. 53 31 (b) In a 

warrant-case, after the charge is framed under s. 254 and the accused is called 
upon to plead (s. 255). (c) In a Sessions case, after a charge is framed by the 

Magistrate, under s. 210, for committing the accused ‘for trial’. 

Where the previous prosecution and trial was null and void, e.g.. owing to 
absence of proper sanction, 53 or want of jurisdiction of Court, 34 ' 1 a fresh trial 
ujx>n the same facts would not be barred. Unless the earlier trial was a lawful 
one, the accused was never in jeopardy. 55 

"The whole basis of s. 403 (/) is that the first trial should have been before a Court 
competent to hear and determine the case and to record a verdict of conviction or ncquitnl. 
If the Court was not so competent it is irrelevant that it could have been competent to trv 
other cases of the same class, or indeed the case against the particular accused in different 
c ircumstanccs, for example, if sanction had been obtained." 5 * 


The Explanation to s. 403 says that (a) the dismissal of a complaint (s. 203). 
(b) the stopping of proceedings under s. 249, (c) the discharge of the accused 
(ss. 209, 253); or (d) an entry made upon a charge under s. 273, is not an ‘acquittal' 
for the purposes of s. 403 (sec p. 12, ante). 


(\8)State of Bombay v. Able, A. 1961 
S.C. 578. 

(18a) Kuniilal v. Stale of M. P., A. 1955 
S.C. 280. 

(19) Loomchand v. Official Liquid nor, A. 
1953 Mad. 595. 

(20) Rnmadoss, in re. A. 1958 A.P. 707. 

(21) Kaluuati v. Slate of A/. /*.. A. 1953 
S.C. 131: (1953) S.C.R. 546. 

c2—3 


(22) Maqbool Hossain v. State of Bombay, 
(1953) S.C.R. 730 (73.9) ; Venhataraman v. 
Union of India. (1954) S.C.R. 1150. 

(23) Dudekuta, (1917) 40 Mad. 976. 

(24 ) Bhupati v. Amyo, 39 C.W.N. 260; 
Kauai v. Cotab. (1952) 7 D.L.R. 186 (Cal). 

(25) Yu so fall, v. King, A. 1949 P.C. 264. 
(1) Sardara v. Niuraz, A. 1950 Lab. 4(1; 

1'f‘cndra v. Stale, A. 1954 Assam 106. 
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‘Offence’.—The definition in s. 3 (38) of the General Clauses Act (sec p. 24, 
post) applies by reason of Art. 367 (/), post. 

‘Same Offence’.—The Constitution bars double punishment for the same 
offence. But where the same act constitutes offences under different laws or 
different sections of the same Act or where the consequence following from one 
act constitutes a separate offence, there is nothing under the Constitution to bar 
separate trial and punishment. But there are some limitations under the 
existing law : 

I. S. 26 of the General Clauses Act (X of 1897) lays down— 

“Where an act or omission constitutes an offence under two or more enactments, then 
the offender shall be liable to be prosecuted and punished under cither or any of those 
enactments, but shall not be liable to l>c punished twice for the same offence. * 

II. Clauses (2)-(4) of s. 403 of the Criminal Procedure Code (V of 1898) 
provide— 

"(2) A person acquitted or convicted of any offence may be afterwards tried for any 
distinct offence for which a separate charge might have been made against him on the 
former trial under section 235, sub-section (/). 

(.?) A person convicted of any offence constituted by any act causing consequences wimn, 
together with such act, constituted a different offence from that of which he was convicted, 
may be afterwards tried for such last-mentioned offence, if the consequences had not happened, 
or were not known to the Court to have happened, at the time when lie was convicted. 

(4) A person acquitted or convicted of any offence constituted by any acts may. notwith¬ 
standing such acquittal or conviction, be subsequently charged with, and tried for, any 
other offence constituted by the same acts which he may have commuted if the Court by 
which he was first tried was not competent to try the offence with which he is subsequently 
charged.” 


The result of the above provisions is— 

(j) When the same act of omission constitutes an offence under different 
enactments, he cannot be punished under both the enactments for the same 

offence. 2 3 • _ . , . . c 

(ii) Previous acquittal or conviction of an offence docs not bar trial tor any 
distinct offence for which a separate charge might have been made against the 
accused in the former trial, tinder s. 235 (/) of the Criminal Procedure Code. 
Thus,— 

(,,) Conviction under s. 121 of the Motor Vehicles Act (driving a defective 
vehicle) docs not bar a subsequent trial for offences under ss. 279, 338 or 304-A, 
Indian Penal Code (rash driving, causing grievous hurt or death by such driving). 3 

(h) Conviction in respect of possession of stolen revolver (ss. 411 and 414, 
I.P.C.) is no bar to conviction for unlawful possession of arms (s. 19 (/) {f ), Arms 

^ (c) Conviction under s. 75 of the Madras City Police Act is no bar to sub¬ 
sequent trial for an offence under ss. 323 and 352, I.P.C.' 

(d) Acquittal under s. 353 of the Indian Penal Code is no bar to a sub¬ 
sequent prosecution for offences under s. 26 (/) (a) or (/i) of the Bihar Sales Tax 
Act. I94/. 3 

(e) Acquittal under s. 211 I.P.C. bars a subsequent trial on the same facts 
under s. 182 I.P.C.* 


(iii) If, however, the other offence is one for which a separate charge could 
have been made under s. 236 or for which he might have been convicted under 
s. 237 of the Criminal Procedure Code, the accused cannot be tried again for 
the other offence which was not dealt with under s. 236 or s. 237 in the former trial. 

(«) S. 236 provides that if a single act or scries of acts is of such nature 
that it is doubtful which of several offences the facts will constitute, the accused 


(2) Cf. Sliyamlal v. Slate, A. 1954 Pat. 
247 (249) Ramaular v. Emp., A. 1948 Pat. 
32. 

(3) State of Bihar v. Matt gal Singh, (1952) 
7 D.L.R. 157 (Pat.). 


(4) Rcoti v. Emp., A. 1933 All. 461. 

(5) Thanammal v. Atamctu, A. 1940 Mad. 
224. 

308^ Cn " a t’ n,h y '• Emp., (1913) 36 Mad. 
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may be charged with all of such offences or he may be charged in the alternative 
with having committed some one of such offences. Hence. 

Previous conviction or acquittal on a charge under s. 352, l.P.C. (criminal 
force) bars subsequent trial on a charge under s. 323, l.P.C. (hurt). 1 

(b) S. 237 of the Criminal Procedure Code provides that if in a case men¬ 
tioned in s. 236, the accused is charged with one offence and it appears in 
evidence that he committed a different offence for which he might have been 
charged under s. 236, he may he convicted of the offence which lie is shown to 
have committed, although he was not charged with it. 

It is to be noted that though sub-sec. (3) of s. 403. Cr. P.C. deals with 
autrefois convict, it refers to a distinct offence. Hence, it is not in conflict with 
Art. 20 (2) which refers to the same offence. Similarly, sub-sec. (4) is not in 
conflict witih Art. 20 (2). inasmuch as though the question of ‘jurisdiction’ is not 
expressly mentioned in Art. 20 (2). the very word ‘prosecuted’ has been held to 
mean ‘prosecuted by a competent Court' (sec p. 14. ante). 


The principle of res judicata in criminal proceedings. 

The constitutional rule against double jeopardy must he distinguished from 
the analogous principle of res judicata which also applies to criminal proceedings/” 
While the rule under Art. 20 (2) of the Constitution is that when a person is 
acquitted he cannot he tried again for the same offence, the rule of res judicata 
means that the verdict of acquittal shall Ik- conclusive as between the prosecution 
and the accused in all subsequent proceedings.** so far as the acouitt.il may he 
relevant to the defence of the accused in such subsequent proceedings." If the 
order of acquittal was passed by a competent Court, though wrongly, it would 
be "binding unless set aside in appeal"." 


Illustration. 


S was arrested ami charged with two offence*—(«) I wing in of ammunition 

ami (/>) being in possession of firearms. He \\a% tried on charge (o) and acquitted. Sulw 
qtientlv lie was tried on charge (/»). In that trial, hi* a<quilial on charge (a) was tendered 
in defence. Held, the evidence was relevant and the correi lues* of the aiqidttal on charge (n) 
could not he questioned by the prosecution. 

“Here the appellant having lieen acquitted at the first trial on the charge of hating 
ammunition in his possession, the prosecution was hound to accept the correctness of the 
verdict and was precluded from taking any step to challenge it at the second trial. And 
the appellant was no less entitled to rely on his acquittal in so far as it might l»c relevant 
in his defence. That it was not conclusive of his innocence on the firearms charge is plain 
hut it undoubtedly reduced in some degree the weight of the case against him. for at the 
first trial the facts proved in support of one charge were clearly relevant to the other having 
regard to the circumstances in which the ammunition and revolver were found and the fact 
that they fitted each other.”" 

Our Supreme Court has held that the application of the above rule of res 
judicata in India is not excluded bv the fact that the rule against double jeopardy 
has been codified in s. 403 of the Cr. P.C. and also gurantced by Art. 20 (2) of the 
Constitution, 13 because the scope of the two principles is not identical. While 
the rule against double jeopardy is not applicable unless the offence involved in 
the subsequent proceeding is not the same as that in the former proceeding, the 
rule of res judicata applies even though the offence for which the subsequent 
proceeding has been brought is a different one. 13 

For, the rule of res judicata rests on the principle that where an issue of fact 
has been tried by a competent Court on a former occasion and the finding of that 

(7) Kanai v. Colap. (1952) 7 D.L.R. 186 

<Ca (*8) Sealfon v. V. S., (1948) 332 U-S. 575 
(578). 

(9) N. R. Chose v. Stale of If'. If., A. 

I960 S.C. 239 (246). Sarkar J. 

(10) Prilam Singh v. State of Punjab, A. 

1956 S.C. 415. 


(I I) Samhasnam v. P. P„ Federation of 
Malaya. (1950) 54 C.W.N. 695 P.C: (1950) 
A.C. 458. 

(12) Yusofalli v. King. A. 1949 P.C. 264. 

(13) Manipur Administration v. tiira Singh, 
A. 1965 S.C. 87 (92). 
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Court has been in favour of the accused, such finding would constitute an estoppel 
against the prosecution,—not as a bar to the trial but as precluding the reception 
of evidence to disturb the finding of fact when the accused is tried subsequently 
even for a different offence, which might be permitted by s. 403 (2) of the Cr. 
RC. 13 In the result— 

“The effect of a verdict of acquittal pronounced by a competent court on a lawful charge 
and after a lawful trial is not completely stated by saying that the person acquitted cannot 
be tried again for the same offence. To that it must be added that the verdict is ^binding 
and conclusive in all subsequent proceedings between the parties to the adjudication. 

But the general rule relating to res judicata that a judgment is not conclusive 
in regard to a question which, from the nature of the case, could not be adjudicated 
upon in the case in which the judgment was given, also applies to criminal cases. 
On this principle, an acquittal on'a charge of conspiracy to commit a particular 
crime does not operate as a bar to trial for the substantive offence or vice versa.'* 
But acquittal on a charge of conspiracy to defraud the Government was held to 
constitute a bar to subsequent prosecution for aiding or abetting a co-conspirator 
in the commission of the substantive offence of fraud, on the ground that the 
allegation of agreement between the accused and the co-conspirator which was 
essential also for the offence of aiding and abetting had been negatived by the 
judgment on the charge of conspiracy.' 


Clause (3). 

Other Constitutions 

(A) England. —It is a fundamental principle of the English system of crimi¬ 
nal justice (which differs from the inquisitorial procedure obtaining in France 
and some other Continental countries), that it is for the prosecution to prove the 
guilt and the accused need not make any statement against his will. 

There was a time when even in England an accused could he questioned and 
this rule of common law was abused by the Star Chamber, and by the ecclesiastical 
courts in the 16th century, by resorting to inquisitorial methods. 

As a protest against such inquisitorial methods, the maxim came to be 
asserted: 

“No man is hound in act use himself" (nemo tcnrlur praderc or nemo tcnelnr seipsum 

"‘"It Is ihc business of the Crown io prove him guilty, and be need not do anything hut 

Maud by and sec what ease has been made out against him.......He is entitled to rely 

on the defence that the evidence, as it stands, is inconclusive, and that the Crown is bound 
to make it conclusive without any help from him.".' 1 

The principle of immunity from sclf-criminating evidence is thus founded 
on the presumption of innocence* which characterises the English system of 
criminal trial. The principle is now embodied in statute,—the Criminal Evidence 
Act, 1898. which says that though the accused is competent to be a witness on 
his own behalf, he cannot be compelled to give evidence against himself. If lie 
gives evidence on his own behalf, the prosecution may comment upon such evi¬ 
dence, but his failure to give evidence cannot be commented upon. 

The protection is extended also to witnesses other than the accused on the 
principle that a witness in anv proceeding, civil or criminal, has the privilege of 
not answering a question on the ground that the answer might make him liable 
to a criminal charge. 1 * Again, if a witness who claims the privilege is improperly 
compelled to answer, such answer cannot be used against him in a subsequent 
trial on a criminal charge based on the incriminating statement. 17 


(14) Pinkerton v. U ^S.. (19 461 328 U.S. 
640 (643). 


( 1 5) Maync, Criming .. K. U NIV E R SI T f 1 

Accession No . //c 


(16) Ex parte Reynolds. 20 Ch. D. 294. 
R. v. Coote, L.R. 4 P.C. 599. 
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(B) U.S A .—The Fifth Amendment to the Constitution of the U.S.A. adopts 
the above principle by laying down— 

“No person .shall be compelled in any criminal ease to be a witness against himself.'' 

So, an accused is permitted to give evidence on his own behalf if he so elects. 
But if he elects not to give evidence, that fact cannot be used to his prcjifidicc. 1 ' 
Nor can a man be convicted on testimony obtained by compulsory discovery; 
“Anv compulsory discovery by extorting the party’s oath is contrary to the prin¬ 
ciples of free government” it is “shocking to the universal sense of justice and 
offensive to the common and fundamental ideas of fairness and right.’ *° 

This guarantee against testimonial compulsion "was added to the original ( 'ohm inn ion 
in the conviction that too high a price may Ik- paid even for the unhampered enforcement 
of the criminal law and that, in its attainment, other social objectives of a free society should 
not be sacrificed. 

For, the makers of the Constitution had the bitter experience of the use o! 
inquisitorial methods by an arbitrary government: 

"Having had much cx|»criencc with a tendency in human nature to abuse of power, the 
Founders sought to close the doors against like future abuses by law-enforcing agencies 


In the United States, judicial interpretation has enlarged the sco,»c of the 
privilege. Thus,— 

(i) The privilege has been held to include not only oral evidence hut also 
documentary evidence which is self-incriminating. 19 .... 

(it) The privilege has been extended to any disclosure including the produc¬ 
tion of chattels, sought l»v legal process against a witness. 3 ' ' 9 

(m) The privilege has been used to protect a witness as fully as it docs apply 
to protect a party defendant to a cause of the person accused.-" 

(iv) The privilege extends not onlv to answers which by themselves support 

a criminal conviction but also to answers which might furnish a link in the chaw 
of evidence needed to convict the witness for an offence* 1 . . . 

(v) Above all. though the Fifth Amendment refers to a criminal case, u has 

been held to extend to proceeding, civil" or criminal, ‘wherever the answer 

might tend 10 subject to criminal responsibility him ''ho gives it . " 

Thus, the principle has been extended to evidence even before legislative 

committees”” and other tribunals, which are not regular Courts.-" hut have- 
power to compel a person to testify, and uhere the answer given may put the 

witness to criminal liability.”-*" ... . , , ,, , . 

Rut the provision against self-incrimination has been held to be sub|cu to 

the following limitations: . ... ... . . 

(a) It is open to the accused to traiur the prmlegc. If lie waive* the 
privilege and gives testimony on any point, he must give the whole of it. When 
in accused waives this privilege l»v entering into his defence, he may he cross- 
examined upon his evidence in chief with the same latitude as would lie exercised 
in the case of an ordinary witness." The privilege must be invoked when the 

question is first asked.* , ... . . If . 

The principle is that the constitutional prohibition against sclf-incrimination 
being solely for the personal benefit of a witness, it is deemed to he waived 
unless it is specifically invoked at the time of his examination. 4 An accused may 


(18) Wilson v. United Stoles. (1911) 149 
U.8. 60: S ho him v. V. S.. (1948) 335 U>. I- 

(19) Boytl v. Uniteil Stoles. (1886) 116 U.S. 
616. 

(20) Bells v. Uroily. (1942) 316 U.S. 4Vv 

(21) Feldman v. V. S., (1944) 322 U>. 4X7 
(4*9). 

V. S.. (1956) 350 U S. 422 


S.. (1950) 341 U.S.. 159; 
(1951) 341 U.S. 479 (486). 
v. Hitchcock. (1892) 142 


(21) Blau v. I', 

II oil man \. U. S., 

(22) ('imnsclinan 
t'.S. 547. 

(23) U. S. x. Hr yon. (19.50) 339 

(24) Marcella vl U. S.. (1952) 
43 


(22) UHutann v 
142H). 

(23-19) V. S. v. 
(20) McCarthy 
U.S. 34 (40). 


While. (1944) 322 U.S. 694. 
v. Arndsiein, (1924) 266 


U.S. 323. 

.. 196 F. 2<l 

Einspak v. V. S.. (1955) 349 U.S. 190 
(25) U. S. v. Kohrieer. (1953) 345 U.S. 22 

(1) Bnnen v. Walker. (1896) 161 U.S. 591 

(2) Roger* v. U. S.. (1951) 340 U.S. 367 

(3) So-.cycr v. U. S.. (1906) 202 U.S. 972 

(4) U. S. v. Munlock, (1931) 284 U.S. 141 
(/ 4S). 
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waive this privilege by voluntarily ‘taking his stand’ 5 in which case he renders 
himself to the position of an ordinary witness, in all respects.* He may also 
he deemed to have waived the privilege if he testifies freely in a way to incriminate 
himself before trying to invoke the privilege. 2 

Even after claiming the privilege against self-incrimination, a witness may 
withdraw his claim as to all or any part of his testimony, 4 but such waiver should 
not be lightly inferred from vague and uncertain evidence. 7 

Voluntary waiver should, however, be distinguished from a legislative abroga¬ 
tion of the privilege. Thus, a provision requiring dismissal of municipal employees 
who invoked the privilege against self-incrimination, has been declared unconsti¬ 
tutional. 8 


(b) Where an accused has been pardoned or otherwise given immunity from 
prosecution, he may be compelled to give evidence. But before the accused may 
so he compelled, he must be given complete immunity, not only from the criminal 
charge directly in question but also from the liability for other criminal offences 
that may be revealed by his evidence.* To lx* valid, a statutory enact¬ 
ment which compels a person to testify after claim of privilege against self- 
incrimination must afford complete 10 and absolute immunity from criminal pro¬ 
secution for any offence disclosed by the evidence, 11 and the immunity offered 
by the statute must be as broad as the constitutional immunity, 12 including 
immunity from prosecution by both the federal and State Governments. 0 

Apart from a statute giving immunity directly, 18 where the possibility of 
a prosecution is removed indirectly, c.g., by a statute of limitation 0 barring prose¬ 
cution, the constitutional privilege is not available. 

(c) The immunity is merely from giving evidence against the consent of 
the accused. The prosecution is not debarred from exhibiting the person of the 
accused to the Jury, comparing his finger-prints, photographs, etc. 14 

{(1) The protection is only against State action. Hence, where a private person 
steals incriminating paper from the accused. Government, having had no part 
in the theft, is not debarred from using such stolen paper in support of the 
prosecution. 13 

( c) The immunity is against disclosure of incriminating facts only, that is, 
against answers which would expose the witness to criminal liability. 13 He 
cannot refuse to answer on the ground that it would expose him to civil liability 
of any kind 18 or lower his reputation. 17 

(/) Nor would it protect a witness against disclosure of incriminating facts 
when an earlier testimony by the witness has already established his violation 
of the law constituting the same offence. 18 

(g) The privilege against self-incrimination is intended only for the protection 
of a natural person either by his own testimony or bv the production of his 
personal records. 10 It does not accordingly, extend to the production of public 
records 20 or the collective records of an association, whether unincorporated such 
as a labour union 10 or corporated, 20 in the custody of the accused. 

Where a corporation is not immune from producing books, the custodian 
of such books cannot withhold them on the ground that he personally might 


(5) Broun v. U. S., (1957) 356 U.S. 1-18 
</55). 

(6) Powers v. V. S., (1912) 232 U.S. 448. 
'(7) Smith v. V. S., (1949) 337 U.S. 135 

(ISO). 

(8) Slocliowcr v. Board of Hip her Educa¬ 
tion. (1956) 350 U.S. 551. 

(9) Brou n v. Walker, (1896) 161 U.S. 591. 

(10) Adams v. Maryland, (1954) 347 U.S. 
179. 

(11) Smith v. U. S., (1949) 337 U.S. 135 
(ISO). 

(12) Counsclman v. Hitchcock, (1892) I4"* 
U.S. 547. 


(13) Vtlmann v. U. S., (1955) 355 U.S. 422 
(^/). 

(14) Holt v. United States, (1910) 218 U.S. 
245 : Bram v. U. S., (1899) 168 U.S. 532. 

(15) Burdean v. McDowell, (1921) 256 U.S. 
465. 

(16) Hale v. Henkel, (1906) 201 U.S. 43. 

(17) Smith v. U. S., (1949) 337 U.S. 137 
(/•/“). 

(18) Rogers v. V. S., (1951) 340 U.S. 367. 

(19) U. S. v. White, (1944) 322 U.S. 694 
(699). 

(20) Wilson v. United Slates, (1911) 221 
U.S. 361. 
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be incriminated by their production. 30 But even where such custodian unlaw¬ 
fully refuses to produce the corporate records, he cannot be compelled to answer 
questions as to the whereabouts of the records not produced, if such answers may 
tend to incriminate him ; in the absence of the grant of adequate immunity 
from prosecution, he cannot be compelled to condemn himself by his oral 
testimony. 31 

( h ) It does not include any immunity from criminal liability for perjury 
committed while giving evidence. 33 

(t) The privilege conferred by the constitutional provision is of the witness 
himself and a witness cannot claim the privilege not to answer on the ground 
that the answer would incriminate some other person'* even though the witness 
were the latter’s agent. 33 

As has been already stated, books kept in a •representative’ capacity cannot 
be withheld by him even though production of such papers might incriminate 
him ‘personally’. 10 

( j ) For the purpose of the effective administration of a law,-' the Legislature 
may require a person to keep a record* • or to submit a report' as to whether 
he has complied with it. 

The Court seems to have liberalised this exception in the case of taxing 
statutes. It has been laid down that a law requiring a person to submit an 
income-tax return and penalising a person for his refusal to submit the return 
docs not violate the immunity from self-incrimination 3 and even though such 
person may legitimately object to disclose facts as to [hi si* acts as might incri¬ 
minate him, he could not refuse to make any return at all.- even where the 
activity which is sought to be taxed is itself illegal. 3 

Where a statute requires certain papers to be maintained as a condition 
of carrying on some business, the constitutional immunity cannot be availed of 
for withholding such documents, even when such records’are sought to be used 
in criminal proceedings for the violation of the statute.' 

{It) The constitutional guarantee docs not protect witnesses from disclosing 
offences against the law of other countries. 4 

(C) Japan.— Art. XXXV1I1 of the Japanese Constitution. 1946. provides— 

"No person shall be compelled to testify against himself." 


India 


Cl. (3) : Rationality of the immunity against self-incrimination. 


This clause gives protection— 

(i) to a person ‘accused of an offence’; 

(o') against compulsion “to be a witness” ; 
(ii») against himself. 3 


The principle upon which the immunity from being compelled to give 
incriminating evidence against oneself rests is, as explained by the Supreme Court 
of the United States, “a protection to the innocent, though a shelter to the guilty, 
and a safeguard against heedless, unfounded, or tyrannical prosecutions”. 0 


(21) Curcio v. U. S., (1957) 354 U.S. 118. 

(22) Clickstein v. V. S., (1911) 222 U.S. 
139. 

(23) Hate v. Henkel, (1906) 201 U.S. 43: 
Gencecco v. Fed. Petroleum lid., (1944) 3-4 
U.S. 806 ; Oklahoma Press Co. v. Walling. 
(1946) 327 U.S. 186. 

(24) Baltimore R. Co. v. /. C. C., (1911) 
221 U.S. 612. 

(25) U. S. v. Darby. (1941) 312 U.S. 100 
C/25). 


(1) Shapiro v. V. S.. (1948) 335 U.S. 1 
(32). 

(2) V. S. v. Sullivan, (1927) 274 U.S. 259. 

(3) V. S. v. Kahriger, (1953) 345 U.S. 22. 
(*) U. S. v. Murdock, (1931) 284 U.S. 141 

(/ 49 ). 

(5) Sharma v. Salish, (1954) S.C.R. 1077: 
(1952 4) C.C. (29/). 

(6) Twining v. New Jersey, (1908) 211 
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In Brown v. Walker, the Court observed— 

••The maxim Nemo tcnctur seipsum accoutre had its origin in a protest against the 
inquisitorial and manifestly unjust methods of interrogating accused persons, which has long 
obtained in the continental system, and until the expulsion of the Stuarts from the British 
throne in 1688 , and the erection of the additional barriers for the protection of the people 
against the exercise of arbitrary power, was not uncommon even in England. While the 
admissions or confessions of the prisoners, when voluntarily made, have always ranked high 
in the scale of incriminating evidence, if an accused person be asked to explain his apparent 
connection with a crime under investigation, the case with which the questions put to him 
mav assume an inquisitorial character, the temptation to press the witness unduly, to brow¬ 
beat him if he be timid or reluctant, to push him into a corner, and to entrap him into 

laiul contradictions, which is so painfully evident in many of the earlier State trials. 

made the system so odious as to give rise to a demand for its total abolition. The change 
in the English criminal procedure in that particular seems to be founded upon no statute 
and no judicial opinion, but upon a general and silent acquiescence of the courts in a popular 

demand. . . • . 

But, however adopted, it has become firmly imbedded in English as in American juns- 
piudcmc. So deeply did the inequities of the ancient system impress themselves noon the 
minds of the American colonists that the State*, with one accord, made a denial of the right 
lo tincslion an accused person a part of their fundamental law, so that a maxim, which in 
England was a mere rule of evidence, became clothed in this country with the impregnability 
ol a constitutional enactment".’ 


Hut the immunity is, obviously, an impediment againsi a proper investigation 
of crime, and. therefore, ever since its genesis, doubts have been expressed by 
responsible critics as to w hethe r the security given by it to the individual is 
more valuable than the social interests which arc jeopardised by it.* Thus, 
even the American Supreme Court* has observed, bolding that the Fifth Amend 
rnent is not extended to the States through the Fourteenth Amendment, 
inasmuch as it is not an indispensable condition of justice— 

"Indeed, to-day as in the past, there arc students of our penal system who look upon 
the immunity as a mischief rather than a benefit, and who would limit its scope or destroy 
it altogether'. No doubt there would remain the need to give protection against torture, 
physical or mental. Justice, however, would not perish if the accused were subject to a 
duly to respond lo orderly inquiry."* 

Hut whatever he the merits of the principle or its practical disadvantages, 
once the principle has been embodied in our Constitution, we are hound to apply 
it so far as the language of C-1. (3) of Art. 20 warrants, though we may not allow 
any zealous extension of the principle beyond the accepted meaning of the 
words used in that Clause. As Justice frouglas observed in his dissenting 
judgment in Rochin v. California ,0 : 

"As an original matter it might be debatable whether the provision in the Fifth Amend¬ 
ment that no person "shall be compelled to he a witness against himself” serves the ends of 
justice. Not all civilized legal procedures recognize it. But the choice was made by the 
Framers, a choice which sets a standard for legal trials in this country.They are in¬ 

admissible ljceausc of the command of the Fifth Amendment".'" 


In short, the constitutional protection cannot he abridged on the ground 
of the possibility of its being abused or because of any practical inconvenience: 

"If this result adds to the burden of diligeme and efficiency resting on enforcement 
authorities, any other conclusion would seriously compromise an important constitutional 

liberty”.* 1 

"The immediate and potential evils of compulsory self-disclosure transcend and difficulties 
that the exercise of the privilege may impose on society in the detection and prosecution of 
crime.”'* 


Just as a wider construction is not legitimate, it is equally not permissible 
to make a narrow construction of a constitutional command on grounds of policy,' ,n 


(7) Brown v. Walker. (1896) 161 U.S. 596. 

(8) Vide observations in Sharma v. Salish, 
(1954) S.C.R. 1077 (10*5-6). 

(9) Pallro v. Connecticut. (1937) 302 U.S. 
319 . 

(10) Rochin v. California, (1952) 342 U.S. 

165. 


(11) Hoffman v. V. S., (1951) 341 U.S. 479. 

(12) V. S. v. While, (1944) 322 U.S. 694 
(698). 

(13) A damson v. California. (1947) 332 

U.S. 46. Murphy J. dissenting. 
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or on the ground that the historical reason which led to the adoption of the 
constitutional prohibition against self-incrimination, namely, the mquisitori.il 
practices’, cannot possibly exist today.** 


Scope of Cl. (3). . 

The present Clause follows the language of the Fifth Amendment to Un- 
American Constitution, but the rule laid down in our Constitution is narrower 
than the American rule as expanded by interpretation. 1 bus, 

(,•) While, notwithstanding the words ‘criminal case in the Filth Amend¬ 
ment to the American Constitution, it has been held to extend to incriminating 
statements in civil proceedings as well (p. 20, ante), the words accused of an 
offence’ in the present Clause make it clear that the privilege under our Const!- 
union is confined to an accused in a criminal proceeding, and does not apply 
to civil proceedings, 1 ' (see p. 24, post) even though a criminal prosecution may 
arise out of such proceedings.*' , 

(ii) While both in the U.S.A.,' 6 as well as in England not only the accused 
but also any witness to a proceeding is protected from answering incriminating 
questions, a mere witness has no constitutional protection under the present 
Clause of our Constitution. 

It is to be noted that under s. 132 of our htidvncc Act. no witness is 
excused from answering any question on the ground that it would expose him to 
criminal liability or penalty or forfeiture; but at the same time, the law gi\c* 
him indemnity from anv criminal liability for such e\idence except for perjury, 
li should be noted that the privilege conferred by Art. 20 (3) of the Constitution 
does not touch the existing law relating to a witness.*' 

(Hi) The present Clause gives protection— 

(i) to a person ‘accused of an offence’; 

(ii) against compulsion "to l»c a witness"; 

(iii) against himself. r 

The words other than ‘accused of an offence being identical with those <»l 

the Fifth Amendment of the American Constitution (p. 19, ante), the American 
interpretation has been generally followed in the interpretation of these other 
words in this Clause. But the words ‘accused of an offence have been interpreted 
in such manner as to narrow clown the scope of the protection in India 
than that in the V.S.A ., not only as respects the proceedings in which the 
protection is available, but also as to the stage from which it is available (see 
post), in a criminal proceeding. 


In what proceedings the immunity under Art. 20 (3) may be claimed. 

The answer to the question is offered hv the expression ‘accused of an offence*. 
It has already been stated that though in the V.S.A., notwithstanding the words 
‘criminal case’ in the Fifth Amendment, by a wide interpretation, proceedings 
other than criminal have been brought within the protection of the Fifth Amend¬ 
ment our Supreme Court has held that this is not possible under Art. 20 (3) 
of our Constitution, by reason of the words ‘accused of an offence. ,9 

These words indicate that the protection of this clause is confined to 
criminal proceedings or proceedings of that nature before a Court of law 20 23 or 
other judicial tribunal before whom a person may be accused of an oHcnce . 


(14) Rogers v. V. S.. (1951) 340 U-S. 367^ 
dissenting opinion of Black, Frankfurter & 
Douglas JJ. 

(15) Narayanlal v. Maneck, A. 1961 S.C. 
29 (36-8). 

(16) McCarthy v. ArnJstein, (1924) 266 
U.S. 34 (40). 

(17) Taylor on Evidence. 1453. 

(18) This view, expressed at p. 149 of the 
Second Ed. of this commentary. Has Deen 


affirmed hv the Supreme Court in Sharina 
v. Satisli, (1954) S.C.R. 1077 (/085-8). 

(19) Mat/bool v. State of Bombay, (1953) 
S.C.R. 730. 

(20) Narayanlal v. Maneck. A. 1961 S.C. 
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In short, the proceeding in which the constitutional immunity may be 
invoked must be a proceeding before a Court of law or judicial tribunal where 
a person is ‘accused’ or charged with having committed an act which is punishable 
under the Penal Code or any special or local law. 

It would not, therefore, extend to proceedings other than criminal, 20 e.g., a 
proceeding for public examination of a director etc. under s. 45G of the Banking 
Companies Act, 1949, 31 22 or s. 240 of the Companies Act, 1956 ; 20 or s. 33 (3) of 
the Insurance Act ; 23 or s. 45C (6) of the Banking Companies Act, 1949. 24 

In such proceedings, a person cannot refuse to give an answer on the plea 
that it might tend to subject him to a criminal prosecution at a future date. 20 
In short, Art. 20 (3) is not attracted unless a proceeding “starts with an accusation” 
for an offence and cannot extend to a gener al in quiry or investigation from which 
an accusation may or may not result. 20 

Proceedings for contempt being sui juris, an alleged contemner is not ‘accused 
of an offence* within the meaning of Art. 20 (3). He can, therefore, be cross- 
examined on his affidavit. 251 


What is an ‘offence’ under Art. 20 (3). 

S. 3 (38) of the General Clauses Act, 1897 defines an ‘offence’ as 

"any aci or omission made punishable by any law for the time being in force". 

The word ‘punishable’ in this definition is used in the ordinary sense of 
being visited with a penalty, including a fine or forfeiture, by any authority 
competent to impose that punishment. The definition would, therefore, iticlude 
statutory offences which arc punishable with fine or forfeiture by an administra¬ 
tive authority 2 and not merely ‘criminal' offences for which a prosecution lies 
in a Court. 

The question is whether the protection under Art. 20 (3) is available in a 
proceeding before an administrative authority who is competent to impose a 
monetary penalty or forfeiture. 

Under Art. 367 (1) of the Constitution, the definition in the General Clauses 
Act is applicable to the interpretation of the word ‘offence’ in Art. 20 (3), 
"unless the context otherwise requires”. The question is, whether there is 
anything in the context of Art. 20 (3) to exclude statutory offences punishable by 
an administrative officer. 

In Maqbool Hussain’s case, 3 the Supreme Court was concerned with the inter¬ 
pretation of cl. (2) of Art. 20, but the Court made certain general observations 
as to the scope of Art. 20 as a whole, as follows: 

"The very wording of An. 20 and the words used therein—‘convicted’, 'commission of 
the act charged as an offence', ’be subjected to a penalty*, ‘commission of the offence’, ‘pro¬ 
secuted and punished’, ' accused of any offence’, would indicate that the proceedings therein 
contemplated arc in the nature of Criminal proceedings before a Court of Law or a Judicial 
Tribunal and the prosecution in this context would mean an initiation or starting of pro¬ 
ceedings of a criminal nature before a Court of Law or Judicial Tribunal in accordance with 
the procedure prescribed in the Statute which creates the offence and regulates thd procedure.” 

It is evident that the word ‘prosecuted’, which appears in cl. (2), is absent 
from cl. (3); but the word ‘accused’ has been used in cl. (3). If accusation means 
the levelling of a formal charge, ‘accused of an offence’ would certainly refer 
only to offences for which prosecution lies in a Court and would exclude pro¬ 
ceedings before an administrative authority who is entitled to impose a fine or a 
monetary penalty, say, under s. 167 (8) of the Sea Customs Act. 4 ^ 


(23) Dalmia v. Delhi Administration A. 
1962 S.C. 1821 (1870). 

(24) Joseph v. Narayanan, A. 1964 S.C. 
1552 (IS56). 

(25) State v. Padma Kant, A. 1954 All. 
523 (F.B.). 

(1) In the matter of Basnnta Chandra 
Chosh, A. I960 Pat. 430 (441). 

(2) Cf. Putin v. Pashupati, (1951) 56 
C.W.N. 585 (588) ; Calcutta Motor €r Cycle 


Co. v. Collector of Customs, A. 1956 Cal. 
253; Thomas Dana v. State of Punjab, A. 
1959 S.C. 375 (385). 

(3) Maqbool Hussain v. State of Bombay, 
A. 1953 S.C. 325. 

(4) Shankerla! v. Collector, Central Ex¬ 
cise. A. 1960 Mad. 225 (230). 

(5) Cf. Dana v. State of Punjab, A. 1959 
S.C. 375. 
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This view appears to have been reiterated by ihe Supreme Court in Narayanlal 
v. Matieck 4 — 

“Similarly, for invoking the constitutional riglu against testimonial compulsion guaranteed 
under Art. 20 (3) it must appear that a formal accusation has been made against the party 
pleading the guarantee and that it relates to the com mission of an offence which in the normal 
course may result in prosecution ." 

It follows, therefore, that the application of the definition of ‘offence in 
s. 3 (38) of the General Clauses Act, 1807 to Art. 20 (3) is excluded by its context 
and that the immunity is not available in a proceeding before an administrative 
authority who is entitled only to im|x>sc a statutory penalty. 


Stage from which the protection is available. 

Two questions which arise in the first instance under the Clause are — 
(a) in what proceedings the protection is available; (b) from what stage the 
protection is available. , 

It has been already explained that the words accused of an ofTcnce answers 
the first question and confines the application of the Clause to criminal pro¬ 
ceedings^ furihcr bccn hc , (l ,h at ihe same words ‘accused of an offence’ also 
answer the second question, namely, whether the immunity attaches to self- 
incriminatory statements made from the point when the accusation is made in 
the criminal proceeding or extends to earlier statements, say, in the proceedings 
for investigation of that offence for which the person is ‘accused’ subsequently. 

The proposition formulated by our Supreme Court in the early ease of 
Sharma v. Satish, 1 which is adhered to in subsequent decisions, 4 is that the 

protection is available— ... 

(a) to a person against whom a formal accusation has been made; 

(b) if such accusation relates to the commission of an offence which in the 
normal course may result in prosecution (see p. 24. ante). 

The words ‘formal accusation* were not, however, explained in this ease. 
Nor is the word ‘accusation’ defined in either the Constitution or the Code of 
Criminal Procedure. In Slutrmas casc, : the Court held that the protection was 
available to a person against whom “a First Information Report has been recorded 
as an accused therein”. It is, therefore, obvious that formal accusation docs 
not require the issue of a process against the person as an accused, 7 nor is the 
immunity confined to statements made within the Court room, at the trial. 

It is next to he seen whether the protection extends to any period earlier 
than the First Information Report or to statements made in proceedings earlier 
than the proceeding in which the accusation has been made. On this point, 
there arc certain observations in Sharma f s case 7 which have led to speculation in 
later eases; 

“Nor is there any reason to think that the protection in respect of the evidence so pro¬ 
cured is confined to what transpires at the trial in the Court room The phrase used in 
Article 20 (3) is "to be a witness" and not to “appear as a witness. It follows that the pro¬ 
tection afforded to an accused in so far as it is related to the phrase to be a witness is not 
merely ?n respee. of testimonial compulsion in the Court room but may well extend to com- 
pel led testimony preciously obtained from him. 

The above observation clearly suggests that pre-trial evidence may be inad¬ 
missible against an accused person if it bad been given under compulsion 

I. But does the immunity commence only from the time of the First 

Under the Criminal Procedure Code, there is. of course a definite accusation 
against a person when a First Information Report .s lodged wtth the Pol.ee' or 
.plaint’* is made. But. a part from such Information Report, a Police Officer 

(7a) Rajangam v. Slate of Madras, A. 1959 
Mad. 294 ; Subedar v. State, A. 1957 All. 396 
(398). 


a com I 


(6) Narayanlal v. Maneck. A. 1961 S.C. 

09 j jgj 

(7) Slianna v. Salisli, (1954) S.C.R. 10/7 
(1088). 
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may, under s. 54 arrest a person on a mere suspicion that he has been concerned 
in the commission of a cognizable offence, and, under s. 156, the Police officer 
specified therein may investigate into a cognizable case, without the order of a 
Magistrate. Suppose the arrested person makes an incriminating statement 
before the Police Officer. Ordinarily, such statement is inadmissible at the 
trial of such person, but it would be admissible, under s. 27 of the Evidence Act, 
if such statement (or so much of it as) relates to a relevant fact and leads to its 
discovery, in course of the investigation. What happens if the statement which 
leads to the discovery is proved to have been obtained under compulsion? 

(a) It is interesting to note that prior to the Constitution, when there was 
no question of any constitutional immunity, the question was answered against 
the accused, under the ordinary law. It was held that while s. 24 excludes 
confession caused by any ‘inducement, threat or promise', there were no such 
words in s. 27, which operated as an exception to s. 24, so that an information 
or confession, which satisfied the other conditions of s. 27. was admissible under 
that section, even though induced by threat etc.* * 

But, the Allahabad 10 and Andhra* 1 High Courts 1 * have held that the position 
has changed after the Constitution, that information given to the Police is a 
pre-trial evidence within the dictum of the Supreme Court in Sharma v. Satish 1 * 
and, if such information is obtained by compulsion, it must be excluded from 
the evidence in Court in the subsequent prosecution of such person, by reason 
of Art. 20 (3). 

The facts in the Allahabad 10 case were as follows: 

Upon information that a murder had been committed, the Police started an investigation 
and, upon suspicion, arrested A. While in the custody of the Police. A made a statement 
which led to the discovery of certain articles showing that he had committed the murder. 
At the trial against A. the statement together with the articles discovered were sought to be 
used. Upon the evidence, the High Court came to the conclusion that the statement had 
been obtained by physical torture and that, accordingly, the incriminating testimony was in¬ 
admissible by reason of Art. 20 (3). 


It is evident that there was no First Information Rcjx>rt against the accused 
when he had made the statement and also that he had been arrested on 
suspicion. Nevertheless, the Allahabad High Court held that the mention of 
«lie name of a person to the First Information Report was not an essential condi¬ 
tion of being ‘accused’ within the meaning of Art. 20 (3): “Where evidence, 
whether oral or circumstantial, points to the guilt of a person and he is taken in 
custody and interrogated on that basis, he becomes a person accused of an 
ofTence”, 10 so that any self incriminatory statement made by such person, after 
that stage, would be inadmissible against him at the subsequent trial, if obtained 
under compulsion. 10 

It has already been stated that the ordinary law would not help such person 
even though compulsion had been used, for s. 27 of the Evidence Act has been 
taken as an exception to s. 24. If. therefore, the Constitution also keeps him 
out of its protection, he would be without any relief even though he is convicted 
upon such coerced testimony, whether there is other evidence or not. At the 
same time, it is clear that up to this stage, there has been no ‘formal accusation’ 
against the person within the meaning of the dictum in Sharma's case 13 nor 
t an it be said that there is already a proceeding which has ‘started’ with an accusa¬ 
tion 14 against the person who made the statement. Formal accusation, in fact, 
started only after the incriminating statement had been made and the Police 

(10) /I min V. State, A. 1958 All. 293 
(303). 

(11) Mrnt h pula, in re, A. 1957 A.P. 611. 

(12) A single Judge of the Bombay High 
Court has expressed similar view in Arnrut v. 
Slate of Bombay, A. 1960 Bom. 488. 

(13) Sharma v. Salish, A. 1954 S.C. 300. 

(14) Naravanlal v. Mancck, A, 1961 S.C. 
29 (38). 


(8) Emp. v. Misri, (1909) 31 All. 592 
(F.B.); R. v. Christian. A. 1947 Pat. 152 
(155 ); Durlav v. Rex, (1932) 59 Cal. 1040 ; 
Chinna. in re. A. 1940 Mad. 136. 

(9) It is to be noted that in Ramakrishua 
v. State of Bombay, A. 1955 S.C. 104. the 
Supreme Court stated that s. 27 was an ex¬ 
ception to ss. 25 and 26. It is not clear 
whether the omission to mention was due 
to oversight or intentional. 
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officer, after completing his investigation, sent his report to the Magistrate, 
mider^s. ^3,^r. ^ lhc f acls 0 f the Supreme Court ease, Dasla^ir v. Stale 

of Madras : 15 

D went to the bungalow of the Deputy Superintendent of Polite to offer him a bribe 
which was in a closed envelope, with a request that the Officer ought ‘hup the anion r ^K , ^ ri i ‘ 
against him. The Officer threw the envelope at I), who look it up. ''hdc D was still in 
the bungalow, the Officer called his Orderly, and in his presence asked D to profjucc■ ihe 
envelope. D took out from his pocket some, currency notes without the «J'clopt . ml P < 
them on the Officer’s table. The notes were then seized by the Poluc Offijtr •• f,cr h ' 
them stamped by his Orderly with his office seal. I) was later convicted of the olTemt ui d 
s. 165A of^thc I.P.C. for attempting to bribe the Officer 1) contended that ilu- " 

violated Art. 20(3) since it teas based upon the evidence of lompellcd products i of tin no«• 
from him. Rejecting this contention, the Supicme Court held that, apart from the fact • 

D had not been ‘compelled’ to produce the notes, though tlu- offence of attcmptu.g lolinl* c 
Officer had already been committed by l> at the time when he had Ixxn asked to pro due t he 
notes f he had not been 'accused' of it' a, Hu- Wage when the currency nous were produced by 
him." 1 * 

It is to be noted that in the case before the Supreme Court, it was held line 
no compulsion had been used. The other observation that the person was not 
an •accused’ at the stage of the recovery was. accordingly, unnecessary. Supposing, 
however, compulsion had been proved, the obiter suggests that, nevertheless the 
recovered notes would have been admissible inasmuch as the person bad not 
been ‘accused’ of an offence at that time. It is. however, dear that when I> was 
required to produce the notes, the offence of attempting to bribe the Officer had 
already been committed, and. thcrefoic. the Officer, who was himself a lone 
Officer, asked D to produce the notes on the clear assumption that 1) had 
committed the offence and that he would he prosecuted for that offence, up m 
the basis of the recovered notes. There was no formal accusation in this case 
until prosecution was actually launched against D. On the other hand, tlu 
stage when the notes were recoverd from 1) cannot he said to be a stage of 
•general investigation’ to ascertain whether 1) or anybody else had commuted an 
offence. 1 * The officer who required D to produce the notes was definitely “I 
tlu view that I) was guilty of the offence (not even a mere suspicion). Nevertheless, 
the evidence would have been admissible according to the Supreme Court, even 
if the notes had been forcibly recovered from D. 

In the Allahabad case," Art. 20 (3) would have been attracted, according 
t» the decision in Sharma's ease." if the investigation had started in pursuance 
of a First Information Report. Hoes it make any material difference, because, 
instead of acting upon a First Information Report, the Police started the investiga¬ 
tion and arrested the person upon a reasonable suspicion that he was concerned 
with the offence? To take the strict view, there is no accusation unless either a 
First Information Report or a complaint or a Police Report is made charging 
a person of an offence before an officer or a Court entitled to take cognisance of 
the offence and proceed upon the information.** Further clarification by the 
Supreme Court is. therefore, needed as to the moment of .time when a person 
may he said to he ‘accused of an offence within the meaning of Ar . 20 (3). in 
order to he entitled to the protection of that provision, particularly because the 
Court, in the later ease of Narayattlal," refused.to disturb the Calcutta decision 
in Collector of Customs >• on the ground that it proceeded on the finding that 
accusations of criminal offences could he held in substance to have been made 
against the person concerned’’ when they were asked to produce the incriminating 
documents. The Court did not definitely say that An. 20 (3) could not be 
attracted except where there had been a formal accusation before the compelled 

testimony was obtained (see also p. 31. past). . . . . 

II The position is. of course, clearer where the investigation takes place not 

—-!- T7~. A lO'fl (I7> Amin v. Slate. A. 1058 All. 293. 

(15) Dayan, r v. State of Madras. A. (IS) Shanna v. Sr, fish. A. 1954 S.C. 300. 

,\2 5 %S 76 J)' , , .. v inarch A 1961 (19) Cl, llector of Customs v. Motor Cr 

(16) Cf. Narayattlal v. M a neck. A. <; yc / f C o.. A. 1958 Cal. 682. 
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under the Criminal Procedure Code but under some general statute and prosecu¬ 
tion takes place as a result of such investigation. 

S. 235 of the Companies Act, 1958 empowers the Central Government to 
“appoint . . . inspectors to investigate the affairs of any company and to report 
thereon . . Under s. 240, the officers of a company of which the affairs arc 
thus investigated arc under an obligation to produce all books and papers of the 
company which arc in their custody, to the investigating Inspector and, in case 
of refusal to produce such books etc., they arc liable, on the report of the 
Inspector, to be punished by the Court “as if they had been guilty of contempt 
of court” [s. 240 (3)]. The Inspector reports to the Central Government on the 
results of his investigation, under s. 241 ; and s. 242 provides— 

"If, from any report made under s. 241, it appears to the Central Government that any 

pci son lias, in relation to the company.whose affairs have been investigated. 

been guilty of any offence for uhich he is criminally liable, the Central Government may. 

prosecute such person for the offence". 


It is obvious that a person who is asked to produce the papers under s. 240 
is, under pain of penalty, bound to produce them. The testimony is thus 
•compelled’ and such testimony may lead to a prosecution. The question is 
whether the use of such compelled testimony at the trial is barred by Art. 20 (3). 
I he Supreme Court has answered the question in the negative,“ on the ground 
til at 

(a) In the proceedings under ss. 235-240 in which the officers of a company 
arc required to produce their papers, "there is no accused person, no accuser 
and no accusation against anyone that he has committed an offence. The pro¬ 
ceedings do not start with an accusation as is contemplated by Art. 20 (3)”. 

(b) Of course, the investigation may lead to a prosecution under s. 242. "But 
the fact that a prosecution may ultimately be launched against the alleged 
offender will not retrospectively change the complexion or character of the pro¬ 
ceedings held by the inspector when he makes the investigation”. The investi¬ 
gation carried on by the inspectors is no more than the work of a "fact finding 
commission”, the object being to examine the management of the affairs of the 
company to find out whether any irregularities have been committed or not. "In 
such a ease, there is no allegation against any specific individual; there may 

be a general allegation that the affairs arc irregularly.managed, but who 

would be responsible for the affairs which arc reported to be irregularly managed 
is a matter which would be determined at the end of the enquiry”. 

In short. Art. 20 (3) cannot be invoked in a proceeding which is in the 
nature of a general investigation, as distinguished from an accusation against a 
specified individual, even though as a result of the general investigation, there 
may be a specific accusation against the individual who has been compelled to 
be a witness at the stage of the general investigation. 30 In other words, Art. 20 (3) 
will not be attracted unless the person who seeks its protection was already an 
‘accused person’ at the time when he was compelled to make the statement, 21 by 
reason of a complaint or F.I.R. having been lodged against him. 20 - 22 

On this principle, it has been held that— 

(*) There is no immunity under Art. 20 (3) available where a person is required 
by a directive of the Reserve Bank, under s. 19 (2) of the Foreign Exchange 
Regulation Act 1947, to produce his books, under pain of penalty, nor would 
such evidence be inadmissible at the subsequent prosecution, for, when the 
directive of the Reserve Bank is issued, there is no specific accusation against the 
individual concerned even though the Bank may have proceeded upon the 
mtormation that he had committed an offence under the statute 23 

(.V) Similar view has been taken about the public examination of the promoters 
of a banking company under s. 45G of the Banking Companies Act, 1949, 


even 


^(20) Narayanlal v. Maneck, A. 1961 S.C. 

(21) Joseph v. Narayanan, A. 1964 S.C. 
1552 (/556). 
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though the High Court itself may, under s. 4511 take cognizance of and try an 
offence disclosed by such examination.* 4 S. 4SG is as follows: 

“(I) Where an order has been made for the winding up of a banking company, die 
official liquidator shall submit a report whether in his opinion any loss has hem caused to 
the banking company. 

(2) If, on a consideration of the report submitted under subset. (I), the High court 
is of opinion that any person who has taken part in the promotion or formation of the banking 
company . should he publicly examined, it shall hold a public sitting on a date to he 

S inted for that purpose and direct that such person . shall attend thereat and he 

icly examined as to the promotion or formation or the conduct of the business ol the 
banking company." 

The Kerala High Court-'* has, however, held that where the public examina¬ 
tion under s. 450 takes place after the official liquidator has made specific 



the office-bearers of the bank of offences punishable under the Act, such as 
falsification of accounts, prayed for their publication under s. 45G and also for 
their trial and punishment under s. 4511. and the Single Judge, upon the petition, 
ordered a public examination under s. 450 (treating the petition as a report under 
s 4SG (/)). The order of public examination was quashed on appeal, on the 
ground that the petition, which was pending on the record, made specific accusa¬ 
tions of offences punishable under the Act against these persons so that, thereafter 
they could not be compelled to make self-incriminating statements.” 

The distinction between the two eases under s. 450 of the Banking Companies 
Act is indeed, slender. When an official liquidator makes a report to the High 
Court under s. 450, he may not make specific allegations against the promoters 
of the company or ask for their punishment, but. in the normal course, while- 
pointing out the loss caused to the company he is bound to make an allegation 
or suggestion that the promoters of the company are responsible for the oss 
and i? is upon a perusal of such report that the High Court directs the public 
examination. The first ease” holds that the public examination, in such a case, 
is a general investigation so that Art. 20 (3) is not attracted. In the second ease.” 
no doubt, the official liquidator made specific allegations and sought the punish¬ 
ment of the named promoters, and also prayed for their public examination, 
but the Court did not immediately proceed to take cognizance of the offence 
under s. 451, but treated the petition of the official liquidator <is « report under 
s. 4SG thus, keeping its mind open until the general investigation under s. 450 
was over. Nevertheless, it was held that Art. 20 (3) is attracted. 

(Hi) The picture is more blurred when we come to the Calcutta ease of 
Collector of Customs v. Motor & Cycle Co.: 1 

S 171A of the Sea Customs Act, 1878, empower* a CiiMom* Officer to summon any |>crson 
end to require him to produce any document, as may l>e directed, on pain of the penalties 
prescribed by the Act. 

In a notice issued under s. 171 A, it was stated that “there were reasonable 
grounds to believe" that the goods seized from the Petitioners earlier had been 
imported into India without payment of customs duty, in breach of specified 
provisions of the law. The Court held that in a notice under s. 1,1 A normally 
there is no specific accusation against any person.- I, would thus follow that 
Art. 20 (3) is not attracted when a notice to produce documents is issued under 
s. 171A of the Sea Customs Act, 1878. even though the production may eventually 
lead to a prosecution of the person by the Customs Officers.- But the High 
Court held, that in the facts of the cases, there had already been an accusation 


(2-4) Suryanarayana v. Vi jay Commercial 
Bank, A. 1958 A.P. 756. ... a 

(25) Madhava v. Popular Bank Lid., A. 
1961 Kcr. 14. 


(1) Collector of Customs v. Motor & 
Cycle Co., A. 1958 Cal. 682. 

(2) See also Basanla v. Collector, A. 1961 
Cal. 86. 
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According 10 the High Court (p. 687 of AIR), ‘formal’ accusation was not 
necessary to attract Art. 20 (3). 

"If a man has been named as a person who has committed an offence, particularly by 
officials who are competent to launch a prosecution against him. he has been accused of an 
offence within the meaning of Art. 20(3).” 

In short, in the instant case, 1 the mention of the offences ‘reasonably 
believed’ to have been committed, in the notice, was held to constitute sufficient 
‘accusation’ to invoke the protection of Art. 20 (3). 

In a Madras case, 3 4 it has been held by a Single Judge that where the notice 
under s. 171A alleges that there is reason to believe that the goods mentioned 
in the schedules attached to the notice have been imported without payment of 
customs duty, thus making the Petitioners liable to imposition of the penalties 
under s. 167 (8) of the Act, the Petitioners arc not persons accused of an offence. 
The reasoning by which the facts of this case were distinguished from those of 
the Calcutta case' is not very clear. For, in the Madras case 3 also, “the allegations 

... set out in the notices -amount to an accusation that they have contravened 

s. 3 (2) of the Imports and Exports (Control) Act. Such a contravention is punish¬ 
able ... with imprisonment-The proceedings instituted against the petitioners 

ittay in the normal course lead to their being placed on their trial for offences 
under this section.” It cannot, therefore, be said that the allegations in the 
notice only made the Petitioners liable to a statutory penalty to be imposed by 
the Customs authorities. It might lead to a prosecution by the Customs authorities 
themselves, who, the learned Judge observed, were in the position “analogous to 
that of police officers before whom information relating to cognisable offences has\ 
been laid”. Furthermore, in answer to the Court the Advocate-General had 
stated that the Customs authorities who had issued the notice had not yet 
determined whether they would rest with the statutory penalty or prosecute the 
Petitioners. Inspite of all this, the learned Judge left it to the intention of the 
Authorities themselves to determine whether the protection under Art. 20 (3) 
would he available to the Petitioners. The learned Judge expected that the 
Authorities should, before putting questions to the Petitioners, express their 
intention, namely, whether they were going only to award the monetary penalty 
or to prosecute the Petitioners. In the former case, there would be no' protection ; 
but if the authorities expressed their intention to prosecute, the Petitioners might 
refuse to answer incriminating questions. Unfortunately, nothing is said as* to 
whether the Petitioners were bound to produce the documents called for before 
the Authorities expressed their intention. Further, as the Advocate General had 
stated, it was not possible for the authorities to make up their minds as to prose¬ 
cute until they had inspected the Petitioners’ papers and also heard his answers. 

With respect, the Madras decision 3 leaves the position worse confounded. 

The Supreme Court could have, in Narayanlal’s case* removed this un¬ 
certainty since the Calcutta decision 3 was directly cited before their Lordships. In 
Narayanlal's case* the Court reiterated that ‘formal accusation’ was an essential 
condition for the application of Art. 20 (3). If that be so, the Court should have 
clearly disapproved of the Calcutta decision, 5 inasmuch as there was no ‘formal’ 
accusation of the persons upon whom the notices under s. 171A of the Sea 
Customs Act has been served ; nevertheless, the Supreme Court refused to ‘consider’ 
the Calcutta decision on the ground that “it proceeded on the finding that 
accusations of criminal offences could be held in substance to have been made 
against the persons concerned”. But this, it is submitted, is begging the question, 
for, the question to be solved is whether a formal accusation is essential or a 
substantial accusation is sufficient for the application of Art. 20(3). In Nara\an- 
lal’s case* the Supreme Court relied upon Sharma v. Satish as authority for' the 


(3) Shanker I^al v. Collector of Central 
Excise. A. 1960 Mad. 225. 

(4) Narayanlal v. Maneck, A. 1961 S.C. 

29. 


(5) Collector of Customs v. Motor & 
Cycle Co.. A. 1958 Cal. 682. 

(5a) Sharma v. Satish, (1954) S.C.R. 1077. 
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proposition that a ‘formal’ accusation was an essential condition. But in Shannons 
case, 6 the Court did not close the doors against ‘substantial* accusation. The 
observations in Sharma’s case 6 were— 

"It is available therefore to a person against whom a formal accusation relating to the 
commission of an offence has been levelled which in .he normal coarse may result » 
tion. Whether it is available to other persons in other situations floes not call for decision in 

this case.”* 

In this state of affairs, a more definite pronouncement is necessary from 
the Supreme Court on the question whether the protection under Art. 20(3) is 
available in respect of statements made at a stage where there has as yet been 
no complaint or First Information Report. 


Constitutionality of s. 176, Criminal Procedure Code ; s. 54A, Calcutta 
Police Act, 1866. 

I. S. 176 (1) of the Cr. P. C. empowers a Magistrate to hold an inquiry into 
the cause of death when a person dies in police custody and vests him with all 
powers which he would have ‘in holding an inquiry into an offence*. A Magistrate 
holding an inquire under this section is further vested with the power of com¬ 
pelling the attendance of witnesses, under s. 2 of the Madras Revenue Enquiries 
Act, 1893. The Magistrate used these powers in obtaining the evidence of the 
Police Officers in whose custody the deceased had died, and as a result of his 
inquiry, a complaint was made against these Police Officers under ss. 330-1 of the 

Penal Code. 7 _ 

The question was whether the provisions of s. 176 (I) violated Art. 20 (3). 
Ramaswami J. held 4 that Art. 20 (3) was not attracted to a proceeding under 
s. 176 ( 1 ), because at that stage it could not be said that any person whose evidence 
was taken was ‘accused of an offence*. There was an ‘accused* only after a com¬ 
plaint was made to a Criminal Court. 

This view finds support from the observation in Slwrmtt v. Saltsh * that the 
immunity under Art. 20 (3) starts from the moment a person is named as an 
accused in a First Information Report or in a petition of complaint. The immu¬ 
nity would not, therefore, extend to anv proceedings prior to the making of the 
complaint. The inquiry under s. 176 (I). Cr. P. C. is also in the nature of a 
‘general investigation* within the meaning of the dictum in Narayanlal’s case 4 
(p. 29, ante), to find out whether anybody is responsible for the death of the 
prisoner. 

II. More debatable is the position under sub sec. (21 of s. 54A of the Calcutta 
Police Act, 1866 and s. 33A of the Calcutta Suburban Police Act. 1866. The pro¬ 
visions in the two sections beine identical, it would suffice to reproduce one of 
them. S. S4A of the Calcutta Police Act, 1866 says— 


"(I) Whoever has in his possession, or conveys in any manner, or offers for sale or pawn, 
anything which there is reason to believe to have been stolen or fraudulently obtained, shall, 
if he fails to account for such possession or act to the satisfaction of the Magistrate, be liable 
to fine . 

(2) If any person charged under sub-section (t) in respect of anything declares that he 
received such thing from some other person, or that he was employed as a carrier, agent or 
servant to convey such thing for some other person, 

the Magistrate, after such further inquiry (if any) as he may deem necessary, may 
summon such other person, and any former or pretended purchaser or othet person through 
whose possession such thing is alleged to have pissed, to anpear before him. and mav examine 
such person and any witness who arc produced to testify to such receipt, employment or 
possession; and if it appears to the Magistrate that any such person had possession of 
such thing and had reasonable cause to believe that it was stolen or fraudulently obtained, 
the Magistrate may punish him with fine." 

Sub-scc. (1) deals with ihe person in whose possession stolen property mav be 
found. If such person, in his statement, implicates some other person, such other 
person may be summoned, under compulsory process, to testify before the Magis- 

(6) Sharmn v. Satish, (19541 S.C.R. 1077 (7) Rajaneam v. State of Madras. A. 

( 108ft). 1959 Mad. 294 (M7). 

c2—5 
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tratc, and if. from his evidence it appears that he was the principal offender in 
obtaining stolen goods, the Magistrate may convict such other person, under sub¬ 
sec. (2). Sub-sec. (2), thus, provides for the conviction of a person on his own 
testimony, obtained under compulsory process. The question is whether such 
other person is a witness or an accused person. If he is a mere ‘witness’, it is clear 
that the Proviso to s. 132 of the Evidence Act shall be attracted, so that the incri¬ 
minating statements made by such person cannot be used for convicting him of 
the offence, in which case the object of sub-sec. (2) might be defeated. It is to 
be noted that there is nothing corresponding to sub-sec. (2) in s. 54A of the 
Calcutta Police Act in the analogous provisions in ss. 124 of the Bombay Police 
Act, 1951 and 65 of the Madras City Police Act, 1888. The question is whether 
such other person may be said to be an ‘accused’ within the meaning of Art. 20 (3). 
It is obvious that there has been no 'formal accusation’ (p. 26, ante) against such 
person as yet, if it means the levelling of a formal charge. But the fact remains 
that summons is issued against him by the Magistrate only after the Magistrate 
is informed of the complicity of such other person from the statement of the 
person charged under sub sec. (1); further, the Magistrate summons other person 
only ‘after such further inquiry (if any) as he may deem necessary'. In other 
words, the summons is issued only after the Magistrate is prima facie satisfied 
that a case under sub-sec. (2) lies against such person, and the Magistrate is 
empowered to convict such person in that very proceeding. Can it be said to be 
a ‘substantial accusation’ as in the Calcutta Cycle Co. case, % referred to bv the 
Supreme Court in Narayatilal's case ?• The implication of ‘formal accusation’, 
thus requires further elucidation. 


; ✓'When is a person ‘compelled’ to be a witness. 

\y 1. Compulsion is an essential ingredient of the clause. The clause does not, 
^accordingly, prohibit the admission of confession which is made without any 
inducement, threat or promise, even though it may be subsequently retracted. 10 3 

2. When under the provisions of any law a person is, under a legal sanction. 
bound to give oral or documentary evidence, it is obvious that he is ‘compelled 
to be a witness’.* Liability to be punished for contempt of Court is legal 
compulsion. 8 9 10 11 

3. But a person cannot be said to have been compelled, where he is not hound 
to answer the question or to produce the document 1 * asked for. 

This was the rationale ot the decision in the Dastagir case 12 which has been 
already referred to. The person who was asked to produce the notes produced 
them voluntarily, without any force or threat being applied (see ante). 

4. In Sharnia v. Satish , ,a the Supreme Court made a distinction between a 
person being compelled to do a volitional act and something being obtained from 
him without involving any volitional act on his part and held that the immunity 
offered by Art. 20 (3) is confined to the former case and is not available in the 
latter. In the words of Jagannadhadas J.,— 

• Indeed every positive volitional act which furnisher evidence is testimony, and testimonial 
compulsion connotes coercion which procures the positive volitional evidentiary acts of the 
person, as opposed to the negative attitude of silence or submission on his part". * 


It is on this principle that the Court held that the immunity is available to 
an accused person when a compulsory process or notice to produce a document 
is issued, directing him. under pain of penalty, to produce a document, but not 
when a document is recovered from him by search and seizure by a police officer 
without involving any volitional act on the part of the accused from whose posses-’ 
sion the document is recovered: 


(8) Collector of Customs v. Calcutta 
Motor & Cycle Co., A. 1958 Cal. 682 (687). 

(9) Natayanlal v. Maneck. A. 1961 S.C. 
29 f.?S). 

(10) Kalawati v. State of H. P.. (1953) 

S.C.K. 546. 


(11) Ram Swamp v. State, A. 1958 AH 
119 (121). 

(12) Dastagir v. State of Madras. A. 1960 
S.C. 756. 

(13) Sharina v. Satish. (1954) S.C.R. 1077 
((7088). 
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"A notice to produce is addressed to the party concerned and hi* production in compliance 
therewith constitutes a testimonial act by him within the meaning of Article 20 (3) as above 
explained. But a search warrant is addressed to an olliccr of the Government, generally a 
police officer. Neither the search nor the seizure arc acts of the occupier of the searched 
premises. They arc acts of another to which he is obliged to submit and are. not Ins testimonial 
nets in any sense." 

5. On the other hand, it should be noted that the abo\c constitutional 
bar would not affect the existing law as to approvers contained in ss. 337 and 339 
of the Cr. P. C. For, the bar is against being •compelled’. 1 here is no bar to 
the accused's voluntarily giving evidence, in lieu of a pardon or immunity of the 
offence with which he has been charged. 14 As the effect of the pardon is a com¬ 
plete immunity from conviction for the offence, the testimony of the pardoned 
man cannot be said to be also ‘against himself'. Hence, Art. 20 (3) is not attracted. 

The pardon is, however, granted on condition that such person makes a full 
disclosure. So, once an accused has accepted a tender of pardon, he is bound to 
make a full disclosure, or he may be tried for the original offence,—having forfeited 
the benefit of the pardon. 


Whether the accused can be witness on his own behalf. 

The law on this point should be considered under two heads — 

(i) The accused voluntarily offering himself t*> be a witness on his own 
behalf; 

(it) The accused being examined by the Court under the law ol procedure. 

(I) The accused as a witness. 

(A) In England, the accused is a competent witness on his own behalf since 
the Criminal Evidence Act, 1898. and may examine himself on application. 

Once the accused examines himself, he may he cross-examined and his evi¬ 
dence may be commented upon bv the prosecution, hut his failure to give evidence 
cannot be commented upon by the prosecution |s. 1(b)]. though it is permissible 
for the Judge, in his discretion, to refer to it.' 1 * 

(13) (J.S.A .—Under a federal statute of 1878, it is competent for the accused 
to give evidence of his own behalf, but his failure t«> do so shall not he the subject 
of any unfavourable inference against him. 

(C) India .—In India, until the amendment of the Criminal Procedure Code 
in 1955, the accused could not examine himself as a witness on oath. It is gratify¬ 
ing to note that this anomaly, disabling an accused to testify on his own behalf, 
which was pointed out at p. 260 of Vol. 1 of the Third Edition of this Commentary, 
with a suggestion for amendment, has been removed by the insertion of s. 342A 
by the Amendment Act 26 of 1955. The new section deserves to be noticed— 

"342A. Any person accused of an offence before a Criminal Court shall he a competent 
witness for the defence and may give evidence on oath in disproof of the charges made against 
him or any person charged together with him at the same trial: 

Provided that— 

(a) lie shall not he called as a witness except on his own request in writing ; or 
\b) his failure to give evidence shall not he made the subjec t of any comment by any 
of the parties or the Court or give rise to any presumption against himself or 
any person charged together with hint at the same trial.” 

It is to be noted that an accused can be examined as a witness under the 
above section only if he so requests in writing. Hence, there is no compulsion 
to obtain the testimony. Once, however, he offers himself as a witness, his evidence 
will be liable to be used like the evidence of any other witness. S. 5 of the Indian 
Oaths Act, 1873 has been simultaneously amended to make it permissible to 
administer oath to an accused person when he examines himself as a witness for 
the defence, under s. 342A of the Cr. P. C. 


(14) Rajaneam v. State of Madras. A. 1959 (14a) R. v. Rhodes, (1899) 1 Q.R. 77 R. 

Mad. 294 (307). v - Jackson. (1953) 1 All E.R. 872. 
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II. Examination of the accused. 

(A) England .—The Court is not competent to ask the accused any question 
unless it is incidental to the trial, e.g., whether he wishes to cross-examine a witness 
and no use can be made of the answers of the accused or his refusal to answer. 
There is no provision in England, corresponding to s. 342 of the Cr. P. C. 14b 

(B) India.—S. 342 (1) of the Criminal Procedure Code enables the Court to 
put any questions to the accused “for the purpose of enabling the accused to 
explain any circumstances appearing in the evidence against him”. No oath can 
be administered to the accused for the purpose of his examination under this 
section [s. 342 (4)]. 

The object of sub-sec. (/) of this section is thus laudable. It seeks to give the 
accused an opportunity of explaining any circumstances which may tend to incri¬ 
minate him if he does not speak or of stating in his own way anything which he 
may be desirous of stating. 15 The object thus is not inquisitorial 16 and sub-sec. (2) 
says that the accused shall not render himself liable to punishment cither for 
refusing to answer the questions put by the Court under sub-sec. (/) or by giving 
false answers. But the question is, what use should be made of his answers if he 
avails himself of the opportunity offered to him. Sub-sec. (3) says that “the 
answers may be taken into consideration at such inquiry or trial”. 

Being an unsworn testimony, it is not evidence." 

Nevertheless, 

(i) So far as it goes in favour of the accused, there is no difficulty in accept¬ 
ing it, for, because of the presumption of innocence, the onus lies upon the prose¬ 
cution to prove the guilt. Hence, the version of the accused under s. 342 should 
be accepted if it is reasonable and accords with probabilities, unless the prosecu¬ 
tion can prove beyond reasonable doubt that it is false. 1 * 

(ii) As to its permissible use for conviction,—where there is prosecution 
evidence on a point, and the accused’s statement supports that evidence, under 
the case law as it stands, there is no objection to the Court’s accepting such 
evidence as a corroboration of the prosecution evidence, 1 * by way of an admission. 20 

But where there is no evidence on a point on behalf of the prosecution, a 
conviction cannot be based solely on the unsworn testimony of the accused under 
s. 342. 10 In view of this pronouncement of the Supreme Court. 1 * it seems that 
the view taken in Emp. v. Abdul Gani- X to the effect that the accused can be con¬ 
victed on his unsworn testimony “when neither the prosecution nor the accused 
is able to procure direct evidence and the case hangs upon circumstantial evidence” 
is not sound. For the same reason, the view taken in Holia v. Emp. 23 is preferable 
to that in Banwarilal v. State. 23 

There is no conflict with Art. 20 (3) in so far as Art. 342 (1) gives an opportu¬ 
nity to the accused to explain circumstances which may go against him. 211 
Art. 20 (3) is not attracted unless the statement of the accused is used ‘against’ 
him. 2 

But sub-sec. (3) of s. 342 says that “the answers given by the accused may be 
taken into consideration in suen inquiry or trial”. If any use of the answers is 
made to convict the accused, it is patent that the statement of the accused given 
in answer to the Court question is being used ‘against’ the accused. Much of 


(14b) Williams. The Proof of Guilt, 1955 
p. 47. 

(15) Tara Singh v. Slate, (1951) S.C.R. 729. 

(16) Bamvarilal v. Slate, A. 1956 All. 341. 

(17) Vijendrajit v. Stale of Bombay, A. 
1953 S.C. 468. 

(18) Hate Singh v. Stale of M. P., A. 19oj 
S.C. 468. 

(19) Vijendrajit v. State of Bombay, A. 
1953 S.C. 247. 

(20) Hanumant v. State of M. P., (1952) 
S.C.R. 1091 (1111); Karnail Singh v. State 
of Punjab, (1954) S.C.R. 904. 


(21) Em ft. v. Abdul Gani, A. 1926 Bom. 
71 (76). 

(22) Holia v. Em ft., A. 1949 Nag. 163. 

(23) Banwarilal v. State A. 1956 All. 341 
(346). 

(24) Cf. Rajangam v. State of Madras, A. 
1959 Mad. 294 (308). 

(25) Govinda Reddy, in re, A. 1958 Mys. 
150. 

(1) Darncarilal v. Stale. A. 1956 All. 385. 

(2) State v. Istkhanamal, (1958) 60 Bom. 
L.R. 403 (406). 
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tional command .We are obliged to give effect to the principle of freedom from self¬ 

incrimination. That principle is as applicable where the compelled testimony is in the form 
of silence as where it is composed of oral statements.'' 7 

It may be noted in this connection, that as regards the federal Courts, there 
is, apart from the constitutional prohibition, a federal statute of 1878 providing 
that the jury must be instructed that the accused’s failure to testify creates no 
presumption against him and it has been held that it is improper for the pro¬ 
secution to comment upon such failure of the accused.* 

(B) England .—Though the accused may offer himself as a witness, the failure 
of the accused to testify cannot be commented upon by the prosecution (s. 1 (b). 
Criminal Evidence Act, 1898). But the Judge is competent to comment upon the 
failure of the accused to testify Ip. 35, ante) and it has been rightly pointed out* 
that this lacuna in the law often compels the accused to testify, in order to pre¬ 
vent the unfavourable comment from the Court itself. 

(C) India .—^Whatever be the merits of the Adamson 1 decision, there is no 
scope for the introduction of such a provision in India. 

It has already been noted that s. 342A of the Criminal Procedure Code, 
inserted in 1955, which makes it possible for the accused to testify on his own 
behalf, specifically provides [Proviso (b)J that “his failure to give evidence shall 

not be made the subject of comment by any of the parties or the Court. 

It is, obvious, therefore, that under the general law of evidence, the problem in 
Adamson's case 10 cannot arise at all. 

It is to be noted that even in the special law embodied in the Prevention of 
Corruption Act, 1947, a similar prohibition against comment upon silence is 
embodied in s. 7, Proviso (b). 

But while the Legislature was careful to include Proviso (b) while inserting 
s. 342A in the Criminal Procedure Code in 1955 (p. 35. ante), the Legislature left 
sub-sec. (2) of s. 342 untouched. S. 342 (2) says— 

"(2) The accused *hall not render himself liable to punishment l»v refusing to answer 
such questions, or by giving false answers to them ; but the Court and the jury (if any) may 
draw such inference from such refusal or answers as it think*, just." 

To the Author it seems that it is due to oversight that the Legislature did 
not omit the italicised words, while inserting s. 342A in 1955 : for. after the inser¬ 
tion of s. 342A, the italicised words have, at least, become anomalous. They are 
inconsistent with Proviso (b) of s. 342A ; for, the object of both ss. 342 and 342A, 
as already explained, is to offer an opportunity to explain anything incriminating 
in the evidence recorded against him. If, therefore, no inference may be made 
from the failure of the accused to take hold of the opportunity offered under 
s. 342A by volunteering to testify on his own behalf, why should such inference 
be permissible when the Court questions him for the same purpose? Secondly, 
if the answers recorded under s. 342 be not ‘evidence’, being unsworn and the 
accused cannot be convicted on the basis of such statement as the sole substantive 
evidence, how can any incriminating inference be made from the mere fact that 
the accused has refused to answer or make a statement? 

Apart from the above statutory considerations, there is a constitutional impli¬ 
cation if we take into account the observations of the dissenting Judges in 
Adamson v. California 10 (see p. 37. ante). If you cannot compel an accused to 
make a statement against himself, you cannot draw any inference against him 
because he remains silent, because that would obviously oblige him to speak, 
rather than remain silent. 


To draw an adverse inference from the refusal to testify is indeed to punish 
a person who seeks to exercise his right under Art. 20 (3). Just as no inference 
of guilt can be made from the fact that the accused is invoking the protection 


(7) Adamson v. California, (1947) 332 U.S. 

46. 

(9) Williams, 
p. 57. 

The Proof of 

Guilt, 

1955, 

(8) Bruno v. U. S., (1939) 308 U.S. 287 ; 
Grunewald v. V. S., (19S7) 353 U.S. 391. 

(10) Adamson 
U.S. 46. 

v. California. 

(1947) 

332 
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Applicability to corporations. 

In the U.S.A., it has been held that a corporation, being an artificial person, 
is not entitled to the privilege against self incrimination (p. 21. «”*<•). . 

But in our Supreme Court case of Sharma v. SaUsh,” no question to this 
effect was raised and the Court assumed that the constitutional provision fended 
also to corporations when they were accused of an offence. The: Bombav High 
Court 11 * has held that a corporation being a ‘person under the General Cl. uses 
Act. Art. 20 (3) should be applicable to corporations and th-t the English decision 
in Triplex Glass Co. v. Lance gave Glass Ltd., (19391 2 All E. R. 613. rather than 
the American decisions, should be followed in India. 




[rch and Seizure. 


(A) England .—In England, the power to issue search warrants is given by 
various statutes, such as the Larceny Act. 1916. Criminal Law Amendment Act. 


(11) Grunewald v. U. S., (1957) 77 S. Ct. 

(12) Sharma v. Satish, (1954) S.C.R. 1077 
(/087-8). 

(13) State of Gujarat v. Mohanlal, (1964) 
S.C. [unreported). 


(14) Gupta v. State, A. 1959 All. 219. 

(1.5) Madan Lai v. State, A. 1958 Orissa 

1 (3). 

(15a) State Of Maharashtra v. Nagpur 
F.lcctric Co.. (I960) 63 Bom. L.R. 559 (56/). 
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1885, Incitement to Disaffection Act, 1934, Official Secrets Act, 1911, Obscene 
Publications Act, 1857, Criminal Libel Act, 1819, Public Order Act, 1936, 
Firearms Act, 1937. 

But from very early times. Courts have condemned ‘general warrants’ except 
in the case of search for stolen goods. In the case of search for stolen goods, it 
is provided by the Common Law as well as by the Larceny Act, 1916, that upon 
information by a complainant that he has reason to suspect that property of 
his, not specified, has been stolen and is in the possession of another person, a 
Magistrate may issue a general warrant for the search of the premises of that 
other person for search and seizure of any property believed to be stolen. 

In Entick v. Carrington Lord Camden held that except in the case of 
stolen goods, there was no common law power to issue a general warrant (i.e., 
without specifying the papers or objects to be searched and seized) for the search 
of premises on the ground of State necessity or otherwise. This decision and two 
others 17 which preceded it, put a stop to the use of the machinery of search for 
political purposes, by laying down that unspecified papers of a' named or an 
unnamed person could not be searched and seized. The decision rested on the 
ground rhat every invasion of a man’s premises, without proper legal authority, 
constituted a trespass. 

An exception to the above principle has been acknowledged in the later case 
of Elias v. Pasmore /* in the case where a person has been arrested under a lawful 
process upon a criminal charge. In such a case, it has been held that the police can 
search the premises where the prisoner is arrested and seize any material which 
is relevant to the prosecution for any crime committed by any person, even other 
than the prisoner himself. 

The illegality of a search docs not render inadmissible the evidence obtained 
by it." 

(B) U.S.A. —-The Fourth Amendment to the Constitution of the United States 
provides— 

"The right of the people to be secure in their person*, house*, papers, and effects, against 
unreasonable searches and seizure*, shall not be violated, and no warrants shall issue, but 
upon probable cause, supported by oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized." 


Though the Fourth Amendment was the result of a reaction 20 against those 
possibilities which Entick v. Carrington 31 sought to resist, the American provision 
was, in fact, adopted in wider language. It gives to the Court power to deter¬ 
mine, in every case, whether a search and seizure has been ‘unreasonable’, besides 
providing that no ‘general’ warrant should be issued. What constitutes an 
unreasonable search is to be determined on the facts and circumstances of each 
case. 22 

Firstly, it has been held under this clause that the search of one’s person or 
premises and the seizure of his papers or effects, without his consent, 29 or without 
a warrant issued by a proocr judicial authority is ‘unreasonable’ even though no 
force is actually used. 24 This Amendment, thus, guarantees ‘‘the security of one’s 
privacy against arbitrary intention by the police. 24 It has thus formed the basis 
for the assertion of a basic constitutional right to privacy .* 

The object behind this principle is to interpose a Magistrate between the 
citizen and the Police “so that an objective mind might weigh the need to invade 
the privacy in order to enforce the law”* 


(16) Entick v. Carrington. (1765) 19 St. 
Tr. 1030. 

(17) Wilkes v. Wood. (1763) 19 St. Tr. 
1153; Leach v. Money. (1765) 19 St. Tr. 
1002. 

(18) Elias v. Pasmore. (1934) 2 K 13. 164. 

(19) Jones v. Owen. (1870) 34 T.P. 759; 
Kuruma v. R.. (1955) I All. E.R. 236 (P.C.). 

(20) Cf. Henry v. U. S., (1959) 361 VS. 
98 {101). 


(21) Entick v. Carrington. (1765) 19 St. Tr. 

(22) Co-Bart Importing Co. v. U. S.. (1931) 

282 U.S. 344 (357). ' 1 ' 

(23) ✓linos v. V. S.. (1921) 255 VS. 313. 

(24) Weeks v. U. S.. (1914) 232 VS. 383. 

(25) Wolf v. Colorado. (1949) 338 VS. 25. 

(1) Mapp v. Ohio. (1961) 367 VS. 643. 

(2) McDonald v. V. S.. (1948) 335 U.S 
451 (455). 
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It has been held that the same immunity follows from the guarantee of ‘Due 
Process’ in the Fourteenth Amendment: 

“The security of one's privacy against arbitrary intrusion by the police which is at the 
core of the Fourth Amendment—is basic to a free society. It is therefore implicit in ‘the 
concept of ordered liberty' and as such enforceable against the State* through the Due Process 
Clause. The knock at the door, whether by day or by night, as a prelude to a search, without 
authority of law but solely ou the authority of the police, did not need the commentary •>! 
recent history to be condemned as inconsistent with the conception of human rights enshrined 
in the history and the basic constitutional documents of English-speaking peoples".* 4 

There is no power to search a premises without a search warrant issued in 
conformity with tnc constitutional requirement, save in exceptional circumstances, 
e.g., where the person was seeking to escape ; 3 or where the officer has probable 
cause to believe that an offence has been committed ; 4 or where the offence was 
being committed in his very presence. 4 

Secondly, a search warrant may be issued only on 'probable cause’, and not 
on mere suspicion without any statement of adequate facts to support the 
suspicion.* But it may be issued on information if there was a basis for accepting 
the informant’s story’and evidence required to establish guilt is not necessary.* 

‘Probable cause’ for belief that certain articles subject to seizure arc in a 
home does not of itself justify a search without warrant.* 

But inspection by a health official has not been treated as a ‘search’ within 
the meaning of this Amendment.* 

Thirdly, it has further been held that, read with the Fifth Amendment, the 
jrcscnt clause also ensures that a man’s private papers cannot be seized for the 
nirpose of using it in evidence to incriminate him, 10 and that documents obtained 
>v unreasonable search and seizure are inadmissible in evidence."'* 

An exception is, of course, admitted when a person has been arrested 13 under 
a lawful warrant on a charge of crime. In such a case, the person and premises 
of the arrested person may be contemporaneously searched in order to find and 
seize weapons or other objects connected with the crime,'* even without a separate 
warrant for the search.' 4 A seizure is lawful even where it is made during a 
lawful entry to arrest for another 13 crime. But the exception does not extend to 
any premises other than where the crime was committed or the arrest made and 
would not permit ‘exploratory’ searches being made for the sole purjx>sc of 
obtaining evidence against the arrested person.'• Probable cause for arrest exists 
if the facts and circumstances known to the officer would warrant a prudent man 
in believing that an offence has been committed .' 7 Where there is no such 
probable cause for the arrest, any search and seizure made in course of the arrest 
(without a separate warrant for the search) is illegal and the seized goods cannot 
be used as evidence against the arrested person." 

Evidence secured by unreasonable search and seizure is inadmissible in the 
federal Courts.' 8 


(C) Japan .—Art. 35 of the Japanese Constitution exactly reproduces the 
language of the Fourth Amendment to the American Constitution which has 
been quoted above. Hence, the same interpretation of the clause is likely to be 
.adopted in Japan as in the U.S.A. 

/ (D) India .—In our Constitution, there is no guarantee to any fundamental 
nght to privacy analogous to the Fourth Amendment to the American Consti- 

. U. S., (1914) 232 U.S. 383. 
V. S., (1957) 357 U.S. 493 


(3) Johnson v. U. S., (1947) 333 U.S. 15. 

(4) Rrinegar v. U. S., (1948) 338 U.S. 160. 

(5) Carroll v. U. S., (1925) 267 U.S. 132. 

(6) Nalhanson v. U. S., (1933) 290 U.S. 41. 

(7) Jones v. U. S., (1960) 362 U.S. 257. 

(8) Harris v. V. S., (1947) 331 US. 145. 

(9) Frank v. Maryland, (1958) 359 U.S. 
360 (373). 

(10) Boyd V. U. S., (1886) 116 U.S. 616. 

(11) Ciordenello v. U. S., (1957) 357 U.S. 
480. 


(12) Weeks v 

(13) Jones v. 
(497). 

(14) Agnello 

(15) V. S. v 
56. overruling 
U.S. 699. 

(16) U. S. v 
452. 

(17) Henry v 

(18) Wolf v. 
Elkins v. U. S. 


v. U. S., (1925) 269 U.S. 20. 
Rabinowitz, (1950) 339 U.S. 
Trupiano v. U. S., (1948) 334 

Lefkowitz. (1932) 285 U.S. 

•. V. S., (1959) 361 U.S. 98. 
Colorado. (1949) 338 U.S. 25; 
, (I960) 364 U.S. 206. 
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union, and our Supreme Court has refused to import any prohibition against 
search and seizure of a person’s premises and effects, without his consent, by any 
liberal interpretation of Art. 20 (3) of our Constitution. 19 The Court observed 1 — 

"A power of search and seizure is in any system of jurisprudence an overriding power 
of the State for the protection of social security and that power is necessarily regulated by law. 

There is thus, no constitutional protection in India against ‘unreasonable 
searches’. The entire matter has been left to the Legislature. The provisions of 
the existing law relating to the subject may be summarised as follows: 

I Any place may be searched by a Police-officer when he has reason to 
believe that a person against whom he has got a warrant of arrest has entered 
into such place (s. 47, Cr. P. Code). 

II S 94 (1) of the Cr. P. Code empowers a Court or any Police-officer in 
charge of a Police-station (outside Calcutta and Bombay) to issue a summons 
against any person for the production of any document in his possession or power 
which the Court or the Police-officer considers to be necessary or desirable for 
the purposes of any ‘investigation, inquiry, trial or other proceeding. 

S. 96 (1) then provides— 

-Where any Court has reason to believe that a person to whom a summons or order 
under s 94 or a requisition under s. 95. sub*. (/), has been or might be addressed will not 
or would not produce the document or thing as required by such summons or requisition. 

or where such document or thing is not known to the Court to be in the possession of 

any or^'where the Court considers that the purposes of any inquiry, trial or other proceeding 

& warrant U directed, may 

search or inspect in accordance therewith and the provisions hereinafter contained. 

III. Ss. 165-6 of the Cr. P. Code also empower a Police-officer to search any 
place within the limits of the Police-station to which he is attached, when he has 
reasonable grounds for believing that “anything necessary for the purposes of an 
investigation into an offence which he is authorised to investigate may be found 
in such place. . 

IV' Provision similar to that contained in the English Larccncy Act (see 
p 38, ante) is to be found in s. 98 of the Cr. P Code which empowers a Magistrate 
o issue *a generaL^arrant for the search of stolen goods and obscene objects 
There is also provision in s. 100 of the Code for search for persons wrongfully 
confined. 

V Besides the power to search is conferred by various other statutes, for 
the purposes of those statutes, e.g., ss. 22-4 of the Dangerous Drugs Act (II of 
, 93 0 \ P . } 7 Indian Explosives Act (IV of 1884); s. II of the Official Secrets Act 
XIX of 1823); s. 169. Sec Customs Act (VIII of 1878). 

' As stated above, in Sharma v. Salish ,** our Supreme Court has held that no 
immunity from search and seizure can he predicated from Art. 20 (3). because 
the immunity under Art. 20 (3) is confined to testimonial compulsion, that is to 
sav where an accused person is compelled to give oral or documentary evidence 
against himself, while in search, the documents or other articles arc recovered 
from his premises by another person, namely, the police officer. Thus observed 

the Court— 

••I. is therefore, clear that there is no basis in the Indian law for the assumption that 
a search or seizure of a thing or document is in itself to be treated as compelled production 
of the same. Indeed a little consideration will show that the two arc essentially different 
mitten for the purpose relevant to the present discussion. A notice to produce is addressed 
to the party concerned and his production in compliance therewith constitutes a testimonial 
net bv Kim within the meaning of Article 20 (3) as above explained. But a search warrant 
fs addressed to an officer of the Government, generally a police officer. Neither the search 
nor the seizure arc acts of the occupier of the searched premises. They arc acts of another 
to which he is obliged to su bmit and arc not his testimonial acts in any sense. __ 

(19) Sharma v. Salish Chandra, (1954) 

S.C.R. 1077. 
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Following this decision, 19 it was held by the High Courts that it would not be 
unconstitutional to issue a search warrant under s. 96 of the Cr. P- C. 20 31 or a nonce 
to show cause why a search warrant should not be issued* or to use in evidence 
against the accused articles obtained by search. 

Constitutionality of s. 94 of the Criminal Procedure Code. 

It is interesting to note that in Sharma v. Stilish* 0 though the Court held that 
any compulsory process directing the production of evidentiary documents, if 
issued against a person accused of an offence, would offend Art. -0 (3). thfc Court 
took the view that there is nothing unconstitutional in s. 96 of the Cr. I. Code 
which provides for ‘search and seizure’ of documents on failure to produce docu¬ 
ments in compliance with a summons for production under s. 94 of the Code, 
inasmuch as that there is no prohibition in our Constitution against unreasonable 
search and seizure* (see p. 42. ante). . . . 

Their Lordships, however, did not express any definite opinion as to whether 
s. 94 itself offehds against Art. 20 (3) on the ground that it is available to compel 
an accused person to produce a document: 

There has been some debate In fore us whether >. 94 applies to an a ecu set I jimon and 
icr there is anv clement of compulsion in it. For the purpose of dm case it is unnecessary 
points. We mav assume without deciding that the section is applicable to 
icld bv a Full Bench of tlu Calcutta High Court in a recent case in Salya 


whether 

to decide these 
the accused as held 
Kinl/ar Roy 
in the process 
unpleasant con 
by the minions of law under a search warrant. 


v Nilthil 1 '* Wc may also assume that there is an element of compulsion implicit 
cess contemplated bv s. 94 liccaus?. in any case non-compliance results in the 
consequence of invasion on one’s premises and rummaging of ones private papers 

.ion* of law under a search warrant."'* 

There is. however, a more positive sanction compelling production of a docu 
tt which is called for under s. 94 of the Code, viz., that it is punishable as 


ment 

contempt of court. 

S. 485 of the Code provides— 



In view of the above, there is little doubt that s. 94 provides for a compulsory 
production of a document from any person including an accused, and it is difficult 
to sustain the validity of this section in view of the Supreme Court decision that 
Art. 20 (3) extends to documentary evidence as well. This view of the Author. 2 * 
that s. 94, in so far as it is applicable to the accused, contravenes Art. 20 (3), 
seemed to have been affirmed bv the majority in Kalhi Kalu's 23 case, but the 
majority in the later case of State of Gujarat v. Moliantal*' his saved s. 94 from 
unconstitutionally, by giving it a narrow construction,—holding that the words 
‘any person’ in the section does not include the accused. 

The result of Mohanlal's case. 7 * therefore, is that nothing in s. 94 will enable 
a Court to compel an accused person to produce documents which might incri¬ 
minate him. 

Constitutionality of wire-tapping and interception of messages. 

(A) US.A .—In the U.S.A.. the question has been dealt with under the consti¬ 
tutional protection against ‘unreasonable search and seizure’ (Fourth Amendment). 
In an earlier case.* 4 the Supreme Court held that wire-tapping did not constitute a 
violation of the above constitutional guarantee and that the common law did not 
prevent the admission of evidence secured by wire-tapping. 


(20) Sarnnlint'.im, in re. A. 1955 Mad. 685. 

(21) Swarnalineam v. Inspector, A. 1956 
Mad. 165. 

(21a) Satyakinkar v. Nikhil. A. 1951 Cal. 
101 . 

(22) At p. 262n., C3, Vol. I. 


(23) State of Bombay v. Kathi Kalu, A. 
1961 S.C. 1808 (I8IS). 

(24) State of Gujarat v. Mohanlal, A. 1964 
S.C. 

(25) Olm stead v. U. S., (1928) 277 U.S. 
438. 
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Since then, Congress has enacted the Federal Communications Act, 1934 which 
makes it unlawful to ‘intercept and divulge telephone communications without 
authorisation by the sender’. Evidence obtained by wire-tapping (whether obtained 
by federal or State agents') has thus been made inadmissible in the federal 
Courts. 1 2 

But the utility of this statutory provision has been minimised by the holding 
that it does not extend to prohibit State Courts from receiving evidence secured 
by State agents 3 by wire tapping or eavesdropping. 4 The situation is somewhat 
anomalous since it is possible to secure a conviction in a State Court on such 
evidence, except where it offends against some other constitutional provision. Thus, 
a conviction has been set aside on the ground that conversation between the 
accused and her lawyer had been intercepted in contravention of the right of the 
accused to provide consultation with his counsel. 4 * But a conviction on the basis 
of evidence obtained by means of eavesdropping would be invalid if the device 
for eavesdropping was planted by means of an unlawful physical invasion of the 
Petitioner’s premises, wnich would violate the Fourth Amendment to the Consti¬ 
tution.® 


Another anomalous exception, recently acknowledged, is that if the evidence 
is secured by the police on a ‘regularly used’ telephone extension of the other 

a to the conversation, with the consent of the latter (as distinguished from the 
rr), its use is not prohibited by the federal statute. 7 

(B) England .—The power of the State to intercept any communication which 
is prejudicial to public safety has been acknowledged in England from early times 
as a Prerogative of the Crown* and even statutes have recognized the existence 
of such a power in the Executive [c.g., s. 58 (1) of the Post Office Act, 1953]. 

As to the admissibility of evidence secured by such means, the principle of 
English Common Law is that if an evidence is relevant, the Court is not concerned 
with the means by which it has been obtained ;• but the Court has the discretion, 
in a criminal proceeding, to disallow evidence that would operate unfairly against 
the accused, e.g., a document obtained from the accused by a trick." 

But though there has been no question in the Courts so far as to the admis¬ 
sibility of evidence obtained by wire-tapping, in 1957 a Committee of Privy 
Councillors was appointed to suggest safeguards against the abuse of this power 
by the Executive. The Committee has recommended that this power must rest 
with the Executive for the purposes of detection of crime and prevention of 
injury to national security and that the Secretary of State should remain the sole 
authority to issue warrants for such interception, uninterrupted by the Courts, 
but that the warrants should be issued for a defined period and should also 
specify the name, address etc. of the person who would be the subject of the 
warrant. 

(C) India.— S. 5 of the Indian Telegraph Act, 1885 and s. 26 of the Post Office 
Act, 1908 empower the Government or any officer specially empowered by it, to 
intercept and disclose to the Government a telegraphic or other communication, 
not only on the occurrence of any ‘public emergency’, but also in the interest of 
the ‘public safety’, as to the existence of which, the certificate of the appropriate 
Government shall be ‘conclusive proof. Since it is not obtained from the party 
by compulsion. Art. 20 (3) is not attracted. _ 


(1) Benanti V. U. S., (1957) 355 U.S. 96 
( 100 ). 

(2) Nardone v. U. S., (1937) 302 U.S. 379 ; 
(1939) 308 U.S. 338. 

(3) Rea v. U. S., (1955) 350 U.S. 214. 

(4) Schwartz v. Texas. (19521 344 U.S. 

199 ; On Lee v. U. S.. (19521 343 U.S. 747; 
Irvine v. California, (1954) 347 U.S. 128. 

(51 Coplon v. U. S.. M952) 342 U.S. 926, 

denying certiorari from 191 F. 2d. 749. 


(6) Silverman v. U. S., (1961) 36S U.S. 

30:, '(7) Rathbun v. V. S., (1957) 355 U.S. 107. 
fAs the dissenting Justices Frankfurter and 
Douglas pointed out. the exception is hardly 
tenable on the plain language of the statute]. 

(8) Report of the Committee of Privy 
Councillors. 1957 (Cmnd. 283 ; (1958) Pub¬ 
lic Law, 71-3. 

(9) Knruma v. R., (1955) 1 All E.R. 236 
(239) P.C. 
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The validity of the restriction has to he determined with lelereme to 
Art. 19 (2). which has been already discussed |Vol. I|. 

Whether accused can be compelled to exhibit his body. 

(A) US. A .—It has been held in the United States that theguarantee against 


self-incriminating evidence does not require the exclusion of the body «>l an 
accused as evidence of his identity. 10 An accused can. therefore, he «om|.ellc<l 
to be present at the trial, to stand, to sit. to turn this wav or that, and to trv a 
cap or a coat.** Similarly, the question whether a blouse belonged to the aomed 
can he determined by making him put it on."’ Jiisiice Holmes observed"'— 

“The prohibition of compelling a man in a eriminal court to Ik- «uiny agani'i hiiiiM-ll 
is a prohibition to the use of physical or moral .unipiiUiou to extort comm,nit. atm, Iron. him. 
not an exclusion of his body as 'evidence when it niiiv be material. I he obM-tiimi in pmn t|>lc 
would forbid a jury to look at a prisoner and compare hi- features wuh a photograph in 
proof. Moreover, we need not consider how far a Court would jjn in . oni|.»lliiig a man to 
exhibit himself. For when he is exhibited, uliclb.r •*' by order, and even it Hit 

order goes too far, the evidence, if material. is n>mp,lcnt". , ‘ 

Forcible discovery of blood-stains' 5 or marks and bruits” on the bodv of tlu- 
accused would not. accordingly, violate the Fifth Amendment. 

(B) England .—Compulsory examination of the physical and mental condition 
of tlie accused is permissible.'‘ 

(C) India .—Applving the above American view, it has been held that the 
holding of identification proceedings of suspects or taking their photographs * •»' 
tying clothes upon their persons and the like, do not offend against Art. -'(•’»• 
even if compulsion is used. 

Whether an accused can be compelled to give thumb-impression or 
specimen writing for comparison. 

(A) US.A .—As has already been stated in the US.A., the ‘Sclf-iiurimmation 
Clause in the Fifth Amendment has been interpreted to be confined to a prohi¬ 
bition against extortion of a "communication-" from the accused winch would 
tend to incriminate him. 

In Holt v. U.S. ,' 7 Holmes T. observed— 



principle 
graph in proof." ,f 

It would not. therefore, confer anv immunity from being compelled to exhibit 
one’s bodv or to give finger-impressions or specimen writings, which arc to uc 
used for the purpose of identification. 1 * just as a hat or a blouse would be. ^ 1 he 
reason, according to Prof. Gellhom,** is that these arc not ‘communication but 
‘non-assertive conduct’. 

The reason is more fully explained by Wigmore.'*— 

"The limit of the privilege is a plain one. From the general principle. it results 

that an inspection of the bodilv features bv the tribunal or by witnesses cannot violate the 
privilege, because it docs not call upon the acc used as a witness, i.e.. upon his testimonial 

(16) Ram Swarup v. Stair. A. 1953 A1M19 
(126): Sub bay a v. Phoot'ala. A. 1959 Mad. 
396 : Pakhar 'Sin’ll v. State, A. 1958 Punj. 
294 (295). 


(10) Holt v. U. S.. (1909) 218 U.S. 245. 

(11) Rocliin v. California, (1952) 342 U.S. 
165 (179). 

(12) Me Farland v. U. S. t (1946) 90 L. Ed. 
478. 

(13) Leeper v. Texas, (1890) 35 L. Ed. 225. 

(14) R. v. Castle ton, (1909) 3 Cr. App. R. 
74. 

(15) Vide s. 5 of the Identification of 
Prisoners Act. 1920, at p. 44. post, held 
valid (Ram Swamp v. Stale, A. 1958 All 
119]. 


(IT) Holt v. U. S.. (1910) 218 U.S. 245 
(253). 

(18) Gcllhorn, American Rights, (I960), pp. 
109110. 

(19) Wigmore, Evidence 3rd Ed., Vol. 8, 
pp. 374-S. 
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responsibility. That he may in such cases be required sometimes to exercise muscular action 
—as when he is required to take off his shoes or roll tip his sleeves—is immaterial, unless all 

bodily action were synonymous with testimonial utterance ; for, as already observed. 

not compulsion alone is the component idea of the privilege, but testimonial compulsion. 
What is obtained from the accusctl by such action is not testimony about his body, but his 
body, itself . 

Unless some attempt is made to secure communication, written or oral, upon which 
reliance is to be placed as involving his consciousness of the facts and the operations of his 
mind in expressing it.’* 1 * 

(B) England .—Under the Criminal Justice Act, 1948, a Court of summary 
jurisdiction can order finger-prints to be taken from an accused person, not being 
less than 14 years of age, without his consent. 

(C) India. —Ss. 4-6 of the Identification of Prisoners Act, 1920 provide for 
the taking of finger-impressions and foot-print impressions, by the use of force, 
if necessary: 

"4. Any person who has been arrested in connection with an offence punishable with 

rigorous imprisonment for a term of one year or upwards shall, if so required by a police 

officer, allow his measurements to be taken in the prescribed manner. 

5. If a Magistrate is satisfied that, for the purposes of any investigation or proceeding 

under the Code of Criminal Procedure, 1898, it is expedient to direct any person to allow 
his measurements or photograph to be taken, he may make an order to that effect, and in 
that ease the person to whom the order relates shall ne produced or shall attend at the time 

and place specified in the order and shall allow his measurements or photograph to be taken, 

as the case may be, by a police officer: 

Provided that no order shall be made directing any person to be photographed except 
by a Magistrate of the first class: 

Provided further that no order shall be made under this section unless the person has 
at some time been arrested in connection with such investigation or proceeding. 

6. (/) If any person who under this Act is required to allow his measurements or photo¬ 
graph to be taken resists or refuses to allow the taking of the same, it shall be lawful to use 
all means necessary to secure the taking thereof. 

(2) Resistance to or refusal to allow the taking of measurements or photographs under 
this Act shall be deemed to be an offence under section 186 of the Indian Penal Code.” 


S. 2 (a) defines ‘measurements’ as including finger impressions and foot-print 
impressions 

S. 73 of the Evidence Act says— 

“In order to ascertain whether a signature, writing or seal is that of the person by whom 
it purports to have been written or made, any signature, writing or seal admitted or proved 
to the satisfaction of the Court to have been written or made by that person may be compared 
with the one which is to be proved, although that signature, writing or seal has not been 
produced or proved for any other purpose. 

The Court may direct' any person present in Court to write any words or figures for the 
purpose of enabling the Court to compare the words or figures so written with any words or 
figures alleged to have been written by such person. 

This section applies also, with any necessary modifications, to finger impressions." 


Upon the question whether these sections, in their application to an accused 
person, violate Art. 20 (3), there has been a sharp difference of opinion: 

A. One view is that a direction by the Court asking the accused to give his 
thumb-impression 1 ** or to give his specimen writing 1 * 1 * or the taking of such writing 
in the presence of the Magistrate, amounts to a compulsion to he a witness against 
himself. It is to be noted that refusal to comply with such direction may be an 
offence punishable under s. 186, I.P.C. 

B. In another group of eases it has been held that a mere direction of the 
Court to take the thumb or finger impression or specimen wTiting of the Court 
docs not offend against Art. 20 (3).*°'” The same view has been taken of impres¬ 
sions taken from the accused while in police custody, 54 without the use of any 


(19a) Rajamuthukoil v. Periyasami. A. 1956 
Mad. 632. 

(19b) State v. Ramkumar, A. 1957 M.P. 73. 
(20> State v. Parameswaran, A. 1952 T.C. 
482 (F.B.). 

(21) State of Mysore v. Gopala, A. 1954 
Mys. 117. 


(22) Muhammad Hussain, in re. A. 1957 
Mad. 47 : Palani, in re, A. 1957 Mad. 546. 

(23) Bhupendra v. Union of India, A. 1959 
H.P. 29. 

(24) Pakhar Singh v. Suite, A. 1958 Punj. 
294. 






Art. 20(3)1 


Fundamental Rights 


47 


Whe D er Kmc held lha, . « P>^ /— is used in 

obtaining such impression or «*«* :l f as ' S /i,.m„ is 

.s* p™. x. -s. ps^-s 

force. . • •„ ,u„ ..;«w rhar the use in evidence of a thumb-impression 

of the accuX.^ dursi-lf £;'tthough ^^.^d pc^ ^nno, 
he hirr.nttm.ressiom 

drawing" > an advcrse ^rc8umption^ against^liim ^ ^ dircc(ion of „ . Court. 

° r ^ There are' cases" ■' to the other eitreme to hold that even the use of 

li:«h Court took the view that— 
person of the accused. '* 

\v^'l S VEizB j? 

; Wrt.-d hv wilhs" it is a passive act on the part of the person whose impression 
!S£? v as ££&*£ X^^“^s 

I^WhT^S'.!? toted-twer an., an impression is made on a piece of paper . " 

If so, the question whether it was given voluntarily or undcr compulsKm or 
in Police custody or in Court is immaterial, for the purposes of Art. 20 (3). 

The question is whether there is any material difference, from the same 
stnndnnint where instead of a finger-impression, a specimen writing is obtained 
fromgabused by compulsion, for the purpose of comparison or ulentificat.on. 


(25) Nazirsingh v. Stale, A. 1959 M.P. 411. 

(1) Shailendra v. State, A. 195a Cal. -4'- 

(2) Ramswarup v. State, A. 1958 All. 119. 

(3) This view, of course, raises the ques¬ 
tion (p. 55, post) whether the fundamental 
right under Art. 20 can be waived at all. 

(4) Dhaluka v. State, A. 1957 Orissa I /-• 

(5) Brij Bhusan v. State, A. 19^/ M l - 
106. 

(6) Nazir Singh v. State, A. 1959 M P. 
411 (4/2). 

(7) Balraj v. Ramesh, A. I960 All 1^7 

* /59 (8) Shailendra v. State, A. 1955 Cal- 24'- 
(9) State v. Abu, A. 1959 Bom. 408 (4/3). 


(10) Palani, in re, A. 1957 Mad. 546. 

(11) Farid v. State, (1959) 63 C.W.N. 901 
(904): A. 1960 Cal. 32. 

(12) Datnodaran v. State, A. 1960 Kcr. 29. 

(13) Ramsuarup V. State, A. 1958 All. 119. 

(14) Pakhar Singh v. State, A. 1958 Pun]. 
294. 

(15) Covinda Reddy, in re, A. 1958 Mys. 
ISO. 

(16) Sharwa v. Satish, (1954) S.C.R. 1077. 

(17) Willis, Constitutional Law, 1936, 
p. 22. 

(18) Mahal Chand v. State, A. 1961 Cal. 
123 (124). 
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According to the Calcutta High Court, 15 where an accused person is compelled 
to give his thumb-impression, he merely submits and commits no volitional act; 
but when he is directed or made to give his specimen writing against his will, 
lie is compelled to commit a ‘volitional act’ within the meaning of the dictum 
of the Supreme Court in Sharma v. Satish , 16 for, it does not involve a merely 
passive act on the part of the person who is made to write. 

The Calcutta decision 15 is no doubt logical if the ‘volitional’ test mentioned in 
Sharma v. Satish 16 is taken as the sole test for the application of Art. 20 (3). Ere 
long the Supreme Court may have to clarify the position. If, however, we follow 
the American interpretation given in Holt v. U.S. 70 (see p. 45, ante), the riddle 
may be obviated, because no ‘communication’ or ‘testimony’ is involved in giving 
a specimen writing for comparison or identification any more than in giving a 
finger-impression lor the same purpose. Here the writing itself is the evidence 
just as in the case of a finger-impression or any other mark on the body of the 
person accused. As Wigmore has explained (p. 45, ante), the position is not 
changed where the exhibition of the body involves a ‘muscular action’. It does 
not appear that in the U.S.A., there is any authority for making a distinction 
between finger-impression and specimen writing, under the Fifth Amendment. 
A comparison of writing stands in the same footing as the comparison of the 
features of the accused with his photograph. 20 * 


Admissibility of material evidence obtained from the person of the 
accused. 

(A) US.A .—Though the immunity against self-incrimination docs not protect 
a person from his body being used for establishing his identity, it has been held 
that a person cannot be convicted on physical evidence taken from lus body 
without his consent, e.g., by the use of a stomach pump. 21 

But in a later case, 22 it has been held by a majority of the Supreme Court 
that there is nothing wrong in convicting a person upon blood sample obtained 
from him by a qualified physician, by inserting a syringe into his person, while 
he was unconscious. 

Both cases proceeded on the basis of the ‘Due Process’ Clause which condemns 
any procedure which is shocking to the conscience. In the Rochtn case, 21 
Frankfurter J., speaking for the majority, observed— 

-This is conduct that shocks the conscience. Illegally breaking into the privacy of the 
petitioner the struggle to open his mouth and remove what was there, the forcible extraction 
K, ’ thU course of proceeding by agents of government to obtain evi¬ 

dence is bound to offend even hardened sensibilities. They are methods too close to the rack 
and the screw to permit of constitutional differentiation . 

In the Dreithaupt case, 22 on the other hand, the majority held that the taking 
of a blood sample by a physician cannot be held as a ‘brutal’ act and that in the 
adjustment of individual liberty with the interests of society, the individual must 
suffer this much of hardship. Though in the facts of the case, the sample was 
taken while the person was unconscious, there are observations which show that 
the majority might come to the same conclusion even if the sample were taken 
while the accused was conscious and against his opposition: 23 

•‘As against the right of the individual that his person be held inviolable, even against 
so slight an intrusion as is involved in applying a blood test of the kind to which millions of 
Americans submit as a matter of course nearly every day, must be set the interests of society 
in the scientific determination of intoxication, one of the great causes of the mortal hazards 
of the road". 


(19) Farid Ahmed v. State, A. 1960 Cal. 
32 (34). 

(20) Holt v. V. S., (1909) 218 U.S. 245. 

(20a) Cf. Ram Swarup v. State, A. 1958 
All. 119 (126). 


(21) Rochin v. California, (1952) 342 U.S. 
165 (179). 

(22) Breilhaupt v. Abram, (1957) 352 U.S. 
432. 

(23) This view has been taken in Califor¬ 
nia I People v. Duroncelay, (1957) 48 Cal. 2d. 
766]. 
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A strong majority of Chief Justice Warren. Black and Douglas JJ. could not, 
however, agree. In the words of the Chief Justice— 

•• law enforcement officers in their efforts to obtain evidence from persons suspected 
of crime must stop short of bruising the body, breaking skin. pjMunng tissue, or extracting 
body fluids, whether they contemplate doing it by force or by stealth . 

Both in the Rochin 24 and Breithaupt « cases, the majority had no 
opportunity to consider whether the forcible extraction of: material evidence from 
the person of the accused would constiute a violation of the Fifth Amendment 
(Self-incrimination Clause), because they proceeded upon the view, already 
established, that the Fifth Amendment did not extend to the States I hat ol 
course, is of no help in the matter of interpretation of the Fifth Amendment i self 
nor a solution of the problem if it had arisen in a federal proceeding. On that 
point, we get light from the dissenting Judges Douglas and Black, who were in 
the minority, in both cases. Assuming that the Fifth Amendment is applicable 
to the States, through the medium of the Fourteenth Amendment (a question 
with which we, in India, arc not concerned), the view taken bv these dissenting 
Judges as to the sweep of the Fifth Amendment is worthy of note. It would 
appear from these observations, that, according to these Judges, the immunity 
offered by the Fifth Amendment is not confined to ‘communications or verbal 
evidence*. 

In the Rochin case.* 4 Black J. observed— 

"I think a person is compelled lo be a witness against himself not only when he i« <nm- 
pelled to testify, but also when as here incriminating evidence is forcibly taken trom him 
by a contrivance of modern science V* 

Douglas J. was more explicit: 

“Of course, the accused can be compelled to be pmenil aj the trial. to stand to sit. to 
turn this way or that, and to try on a cap or a coat (see Holt '.US., 218 U.S. 245 (-5.-J). 
But I think that words taken from his lips, capsules taken from his stomach, blood from Ins 
veins, arc all inadmissible because of the command of the Fifth Amendment . 

Without expressly referring to the Fifth Amendment, Douglas and Black JJ., 
in a common judgment, in the Breithaupt case,” observed— 

"Nor would I draw a line between involuntary extraction of words from Ills lips, the 
involuntary extraction of the contents of his stomach, and the involuntary extraction of fluid* 
of his body when the evidence obtained is used to convict him. Under our system of govern- 
mcm police cannot compel people to furnish the evidence necessary to send them to prison. 
Yet there is compulsion here; following the violation by the police of the sanctity of the body 
of an unconscious man". 1 * 

S Canada .—In the English common law world, there is nothing to preclude 
missibility of relevant evidence obtained from the person of the accused, 
even though force had been used in obtaining it, say, by emetic.* 

In Canada, thus, the rule against self-incriminating evidence has been con¬ 
fined to statements, so that it docs not prevent the taking of material evidence 
from the accused, such as blood samples. 2 

(C) India. _There having been no statutory provision barring such evidence, 

the English common law applied in India, prior to the Constitution. Though a 
forcible medical examination of a person without his consent may make the 
surgeon liable in an action for assault in the absence of a lawful authority, 3 
there was nothing to preclude the admissibility in evidence of the results of such 
examination. 

The question is. whether Art. 20 (3) bars such evidence when taken by 
compulsion, and whether a law which provides for such examination offends 
Art. 20 (3). _ 


(24) Rochin v. California, (1952) 342 U.S. 
165. 

(25) Breithaupt v. Abram, (1956) 432 
(443). 

(I) Cf. A. C. v. Begin, (1955) S.C.R. 593 
(Can.). 

c2—7 


(2) Ref. re Vehicles Act, (1958) S.C.R. 
608 (Can.). 

(3) Cf. Emp. v. Bhondar, 35 C.W.N. 
1212 . 
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The question has been considered by the Bombay High Court, 4 in connection 
with s. 129A of the Bombay Prohibition Act, 1949, which authorises a Prohibition 
Officer to have a person, suspected to be intoxicated, medically examined and 
have his blood tested for determining the percentage of alcohol therein. Sub-secs. (3) 
and (5) of the section then provide— 

"(3) If any person offers resistance to his production before a registered medical practi¬ 
tioner under sub-sec. (1) or on his production before such practitioner to the examination ot 
his body or to the collection of his blood, it shall be lawful to use all means reasonably 
necessary to secure the production of such person or the examination of his body or the 
collection of blood necessary for the test. .... . . r 

(5) Resistance of production before a registered medical practitioner as aforesaid, or to 

the examination of the body.or to the collection of blood as aforesaid, shall be deemed 

to be an offence.” 

It is evident that the provision authorises the compulsory extraction of 

evidence from the body of a person which is likely to incriminate him. It was 

held by the Bombay High Court that at the stage where this medical examination 

etc. was to take place, the person was already ‘accused of an offence. The only 

other question to be answered was whether the person was by such examination 

compelled ‘to be a witness’ against himself. According to the test laid down in 

Sltanna’s case,* offering of ffilood’ for test is. obviously, ‘furnishing evidence. 

The remaining question was, as the Bombay High Court observed, 

• whether the compulsion warranted by ihc section requires an accused person lo do 

volitional acts to produce evidence against himself or whether the ^hen an" ankTc 7 is'^cl/^d 
him to submit to evidence being collected from him (as happens when an article sci/.td 

from him under a search warrant)”. 4 

It is to be recalled that, according to the Supreme Court, it must be a positive 
volitional act, in order to come within the prohibition of Art. 20 (3). 

•• every posi.ive volitional act which furnishes evidence b testimony, and testimonial 

b Jl' ™ 

volitional act but a negative act of submission on the part of the accused and that, 
accordingly 0 even if he was compelled so to submit his body there was no violation 
of Art g 20 (3) It was, however, held that if sub-sec. (5) of s. 129 A of the 
Prohibition Act above penalised not mcicly active resistance but also passive 
resistance to such medical examination, it contravened Art. 20 (3). in so 
far as the latter part was concerned, because then the sub-section would be 
penalising the very act of refusing to furnish evidence likely to incriminate him, 
whVch is g thc righi guaranteed un<Ter Art. 20 (3) We are not concerned with this 
latter part of the finding, for the present. The decision of the Bombay High 
Court 4 * on the point in question is that there is no violation of Art. 20 (3) when 
an accused person is compelled to submit his body for medical examination and 
ihc result of such examination or anything extracted from his body per force is 
sought to be used in evidence. 

Similar view appears to have been taken by the Madras* and Punjab 7 High 

Courts. ... 

If Art 20 (3) is confined in itts applicaiion to testimony in the nature of a 
communication, as held in Kathi Kohl's case" medical examination or extraction 
would obviously lie outside its purview, just as the taking of blood-stained clothes 
off from his body would be. 7b 


(4) State v. Bahiant, (1960) 63 Bom. LR. 

(5) 2 Sharma v. Satisb, (1954) S.C.R. 1077 

^°*(6) Subbaya v. Bhoopala, A. 1959 Mad. 

396 [400). 


(7) Pah liar Singh v. State, A. 1958 Punj, 
294 (298). 

(7a) Slate of Bombay v. Kathi Kalu, A. 
1961 S.C. 1808 [1813-6). 

(7b) Palani, in re, A. 1955 Mad. 495. 
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Coerced or involuntary Confession. 

The question of immunity from conviction upon extorted confession is 
analogous to the rule against self-incriminating ‘evidence*. 

(A) U.S.A .—In the U.S.A., conviction upon coerced or involuntary confession 
has been held to be repugnant to the guarantee of ‘due process’.* 1 Coercion may 
be physical 10 as well as psychological* " and the Court, as a rule, excludes con¬ 
fession obtained from the accused while in police custody, by the use of what 
arc known as ‘third degree methods*.—bv prolonged interrogation by relay teams 
of officers and without offering opportunity of legal advice.' 8 The same- 
principle has been applied to reject a confession extracted by a State-employed 
psychiatrist from a lone defendant, unprotected by counsel." Various factors 
arc taken into consideration bv the Court in determining whether a confession 
was coerced, r.g., the length of time consumed in the interrogation the secret 
character of the inquisition ; 1 * the kind of treatment given to the prisoner during 
detention ; 13 the age,""* race, education" and mental condition*- 8 * of the 
accused,—though any one of them alone 8883 may not he sufficient to indicate that 
the confession was involuntary. Thus, a confession is not inadmissible merely 
because it was made while in police custody or under detention. 8 ' except where 
the custody or detention itself is illegal. 8 * or there has been an unnecessary delay 
between the time of arrest and the production of the suspect before the nearest 


21 


magistrate. 

On the other hand, none of the following circumstances, without more, would 
render a confession involuntary— 

(i) That the examination by the police took place in private while the person 
was in State custody. 1 

(it) That the police gave an admonition to the accused to tell the truth. 8 

(iii) That the confession took place before appointment of a counsel by the 
State, as distinguished from a confession obtained after denying an opportunity 
to aid of counsel, where that caused a prejudice at the trial. 3 

In each case, the Court has to weigh “the circumstances of pressure against 
the power of resistance of the person confessing".* In all such cases, the Court 
is forced to resolve “a conflict between two fundamental interests of society ; its 
interest in prompt and efficient law enforcement, and its interest in preventing the 
rights of its individual members from being abridged by unconstitutional methods 
of law enforcement’’. 3 

As to the effect of admission of coerced confession in evidence, it has been 
held that even though there may have been sufficient evidence apart from the 
coerced confession to support a conviction, the mere fact of the admission of the 
coerced confession, over the objection of the accused, vitiates the judgment.* 


(8) Payne v. Akansas, (1957) 356 U.S. 
560 (566). 

(9) Blackburn v. Alabama, (1959) 361 U.S. 
199. 

(10) Brown v. Mississipi, (1936) 297 U.S. 
278. 

(11) Upshaw v. U. S., (1949) 335 U.S. 410. 

(12) Watts v. Indiana, (1949) 338 U.S. 48; 
McNabb v. U. S., (1943) 318 U.S. 332 ; Tur¬ 
ner v. Pennsylvania, (1949) 338 U.S. 62. 

(13) The question is dealt with, regarding 
proceedings in State Courts, on different 
principles [Cf. Brown v. Allen, (1953) 344 
U.S. 443). 

(14) Leyra v. Denno, (1954) 347 U.S. 556. 

(15) Ashcraft v. Tennessee, (1944) 322 U.S. 
143. 

(16) Watts v. Indiana, (1949) 338 U.S. 49. 

(17) Haley v. Ohio, (1948) 332 U.S. 596. 

(18) Spano v. N. Y.. (1958) 360 U.S. 315. 

(19) Crookcr v. California, (1957) 357 U.S. 
433 (438). 


(20) Fikes v. AlalHima. (1956) 352 U.S. 191. 

(21) Mallory v. V. 5., (1957) 354 U.S. 449. 
(453). 

(22) Brown v. Allen, (1953) 344 U.S. 443. 

(23) Stein v. N. Y., (1953) 346 U.S. 156. 

(24) Gallepos v. State of Nebraska, (1951) 
342 U.S. 55. 

(25) McNabb v. U. S.. (1943) 318 U.S. 332 ; 
l'pshaw v. U. S.. (1948) 335 U.S. 410. 

(I) Broun v. Allen, (1953) 344 U.S. 443 
(476). 

(2) Sparf v. U. S.. (1895) 156 U.S. 51 (55). 

(3) Crookcr v. California, (1957) 357 U.S. 
433 (438). 

(4) Thomas v. Arizona, (1957) 356 U.S. 
390 (393). 

(5) Sfxmo v. N. Y., (1958) 360 U.S. 315. 

(6) Payne v. Arkansas, (1957) 356 U.S. 360 
(568) ; Spano v. N. Y., (1958) 360 U.S. 31S 
(324). 
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The fact that the Fourteenth Amendment, instead of the Fifth Amendment, 
is invoked to nullify a coerced confession docs not, however, imply that a con¬ 
fession obtained by compulsion, does not offend against the ‘self-incrimination 
Clause’. The fact is that eases relating to coerced confessions arise out of State 
prosecutions and trials, to which the Fifth Amendment does not extend. Hence, 
the broader 7 command of the Fourteenth Amendment is applied to invalidate a 
confession obtained by compulsion, 7 as well as where it is merely involuntary,* 
(not being the result of a voluntary ‘choice’), without any force having been used, 
c.g., where a person of low mentality is interrogated in secret 9 and intermittently, 10 
or the confession is obtained under official sympathy falsely aroused ; n or where 
the person was insane at the time he confessed. 11 

(B) England .—Though it docs not follow from any constitutional safeguard, it 
has been established in England 12 * since Felton's case ,2b that confession cannot be 
used against an accused person unless it is free and voluntary. The onus of show¬ 
ing that it is voluntary is upon the prosecution. 12 * 0 

The concept of voluntariness has been widened by judicial authority to mean 
that the confession has not been obtained either by “fear of prejudice* or by “hope 
of advantage” exercised or held out by a person in authority. 10 

(C) India .—Immunity from conviction upon coerced confession is already 
secured by the ordinary criminal law, viz., s. 164 (3) of the Cr. P. Code, which 
requires that a confession cannot be recorded unless it is voluntary. Reasonable 
time should be allowed to the accused to decide whether or not be should make 
a confession, before recording his confession. 13 

Nor can a man be convicted upon coerced confession. 13 

As the Supreme Court has observed— 

"No person accused of a crime is bound to make a confession and if there is any com¬ 
pulsion or threat it has to be ruled out as irrelevant or inadmissible." 14 

The conditions of voluntariness arc to be found in s. 24 of the Evidence Act, 
which incorporates the English principle: 


"A confession made by an accused person is irrelevant in a criminal proceeding, if the 
making of the confession appears to the Court to have been caused by any inducement, 
threat or promise, having reference to the charge against the accused person, proceeding 
from a person in authority, and sufficient, in the opinion of the Court, to give the accused 
person grounds, which would appear to him reasonable, for supposing that, by making it, he 
would gain any advantage or a\oid any evil of a temporal nature in reference to the pro¬ 
ceedings against him." 

It is evident that the protection offered by this section is wider than that 
offered by Art. 20 (3), because it is available not only when the confession is obtained 
by compulsion but also when it is obtained by an inducement or promise. 13 

As to the burden of proof, the law in India appears to be in an uncertain 
condition. In some cases 13 * it has been held that it is for the prosecution to show ' 
that the confession was voluntary. In other cases, 10 the view has been taken that 
once the confession has been duly recorded under s. 164 (3), it is for the accused 
to show that it was not voluntary, but that this onus is not a heavy one, for, the 
use of the word ‘appears’ in s. 24 of the Evidence Act suggests that the Court is 
bound to reject the confession if it is in any manner satisfied that it was not 
voluntary. 


^(7) Brown v. Mississippi, (1936) 297 U.S. 

(8) Lee v. Mississippi, (1948) 68 S. Ct. 
300 (301). 

(9) Walts v. Indiana, (1949) 338 U.S. 49. 

(10) Fikes v. Alabama, (1956) 352 U.S. 191. 

(11) Spano v. N. Y.. (1958) 360 U.S. 315. 

(12) Blackburn v. Alabama, (1959) 80 S. 
Ct. 274 (280). 

(12a) MaeDermott, Protection from Power, 
1957. p. 22. 

(12b) Felton's ease, (1628) Howell's St. Tr., 
Vol. 3. p. 367. 


(12c) Ibrahim v. R., (1914) A.C. 599 (609). 

(13) Sancan Singh v. Stale of Punjab, A. 
1957 S.C. 637 (643). 

(14) Kalawati v. Stale of H. P., (1953) 
S.C.R. 546 (549). 

(15) Pyare Led v. State of Rajasthan, A. 
1963 S.C. 1094 (1096). 

(15a) Ahmad v. Goit. of Mysore, A. 1950 
Mvs. 82; Krishna v. State, A. 1958 Pat. 167. 

(16) Jangir Singh v. State , A. 1952 Pepsu 
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It is submitted that the rule as to onus should not be different in India from 
the modern rule in England, viz., that it is for the prosecution to show that it 
is voluntary before it can be used against the accused. 17 This should he the 
position particularly if it is held that the guarantee in Art. 20 (3) includes an 
immunity from being convicted upon a coerced confession. S. 24 of the Evidence 
Act should be so interpreted as to be in conformity with the constitutional 
immunity. 

From the observation of the Supreme Court in Sharma v. Satish," it would 
seem that the immunity from coerced confession being used against the accused 
would follow from the constitutional guarantee against self-incrimination in Ari. 
20 (3). There the Supreme Court said— 

"... The protection afforded to an accused in so far as it is related to the phrase 'to he 
a witness’ is not merely in rcs|>cct of testimonial compulsion in the Court room hut may well 
extend to compelled testimony previously obtained from him.’"' 

The applicability of Art. 20 (3) to a coerced confession was assumed in 
Kalawati v. State of //. P., 19 where it was observed that Art. 20 (3) would have no 
application where the confession is voluntary. 1 * 

As regards the stage from which the bar under s. 24 of the Evidence Act 
applies, there has been a difference of opinion. There is not much controversy 
on the point that a person becomes accused when either a First Information Report 
or a complaint is lodged against him. The controversy has arisen as to whether 
the condition of the }>erson being an accused relates to the time when the con¬ 
fession referred to in s. 24 or s. 27 is made or when it is sought to he used in 
evidence in the Court. 

One line of decisions hold that the person must be 'accused’ of an offence 
at the time the confession is made. 20 

In another group of cases it has been held that if the protection under s. 24 
is restricted to persons who arc already ‘accused’ at the time of making the con¬ 
fession, it would lead to great injustice because all confessions made by a person 
before he is formally accused would be admissible, even if it is obtained under 
coercion. According to this group coerced confessions arc inadmissible even 
though they were made at a stage prior to the making of a formal accusation 
against such person. 21 A Patna case 22 took the view that the very fact of making 
a confession makes a person an accused person. 

Now that the Supreme Court has held that there is no immunity under 
Art. 20 (3) unless the person is ‘accused of an offence’ at the time when the 
incriminating statement is made, 23 it is likely that the same interpretation should 
be made upon similar language under ss. 24 and 27 of the Evidence Act. so that 
there would be no protection, cither constitutional or statutory, to a person from 
whom a cocrccd confession has been obtained, simply because a definite charge 
had not yet been levelled against him by a First Information Report or complaint, 
at the time when the statement was obtained from him by threat or compulsion. 
It would, no doubt, facilitate the investigation of crimes and the punishment of 
the guilty but the question would still remain whether such view would not “rob 
the (constitutional) guarantee of its substantial purpose’’. 24 (Sec, further, at p. 54, 
post). 


Use of retracted confession. 

The Supreme Court has held 1 * that Art. 20 (3) has nothing to do with the 
permissible use of retracted confession. Art. 20 (3) docs not apply at all where a 


(17) R. v. Thompson. (1836) I Mood. C.C. 
465 ; Ibrahim v. R.. (1914) A.C. 509; R. v. 
Hammond. (1941) 3 All F..R. 318. 

(18) Sharma v. Satish. (1954) S.C.R. 1077. 

(19) Kalaxvati v. State of H. P., (1953) 
S.C.R. 546 (549). 

(20) Kumarasuami v. R„ (1912) 35 Mn<l. 
397 (575); Deonandan v. Emp.. A. 1928 Pat. 
491 ; Jalla v. Emp.. A. 1931 Lah. 278. 


(21) State v. Hussain. A. 1959 Rom. 534 ; 
Emp. v. Ctinna. A. 1920 Rom. 270 (F.R.). 

(22) Santokhi v. Emp., A. 1933 Pat. 149. 

(23) Das'.a<’ir v. State of Madras, A. 1960 
S.C. 756: Naraxanlal v. Maneek, A. 1961 
S.C. 29 (3R). 

(24) Cf. Sharma v. Satish, (1954) S.C.R. 
1077 [1087). 
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confession is made without any inducement, threat or promise. And when a 
voluntary confession is retracted, the use of such retracted confession does not 
become repugnant to Art. 20 (3) of the Constitution, though under the ordinary 
law, 25 a retracted confession has only little value as the basis for a conviction, 
without independent corroboration in ‘material particulars’. 1 


Constitutionality of s. 27 of the Evidence Act. 

S. 27 of the Evidence Act provides— 

"... when any fact is deposed to as discovered in consequence of information received 
from a person accused of any offence, in the custody of a police officer, so much of such 
information, whether it amounts to a confession or not, as relates distinctly to the fact thereby 
discovered, may be proved.” 

Now, the information given to the Police under the above section may be 
either voluntary or extracted from him by compulsion. 

(A) Prior to th’c Constitution, no question could possibly arise as to the 
admissibility of such information on the ground that it was obtained by coercion 
and it was supposed that the guarantee of the truth of the information. Whether 
voluntary or induced,* was afforded by the actual discovery of the fact made in 
consequence of the confession. 

(B) After the Constitution, the question arises whether s. 27 is inconsistent 
with Art. 20 (3). Once it is held that s. 27 of the Evidence Act is an exception 
to s. 24, it follows that the statement, leading to the discovery, is admissible even 
if it had been obtained bv coercion. If that were so, the language of s. 27 must 
be held to be wide enough to cover a case which offends Art. 20 (3). 3 

The Supreme Court 4 has, however, saved the constitutionality of s. 27 holding 
that if the incriminatory information is not obtained by coercion, it would not 
offend against Art. 20 (3), merely because the person was in police custody, but if 
the information be obtained by coercion, it cannot be used against him by reason 
of Art. 20 (3). So observed Sinha C.J., speaking for the majority— 

"If the self-incriminatory information has been Riven by an accused person without any 
threat, that will be admissible in evidence and that will not be hit by the provisions of cl. (3) 
of Art. 20 of the Constitution for the reason that there has been no compulsion. It must, 
therefore, l>e held that the provisions of s. 27 of the Evidence Act are not within the prohibition 
aforesaid unless compulsion had been used in obtaining the information". 

It is submitted that there has been an avoidance of the constitutional issue, 
because, as was held by the Judicial Committee in Pulukuri’s case, 3 s. 27 as its 
language goes, authorises the admission of information whether given voluntarily 
or obtained bv coercion, provided only it led to the actual discovery of the fact. 
If that were tnc true interpretation, the section w-as wide enough to authorise the 
admission of even coerced information given by the accused, which was against 
the constitutional prohibition, as observed by the Supreme Court itself. In such 
cases, there was no other alternative than to strike down the section as it stands, 
leaving it to the Legislature to suitably amend it to confine it to cases of voluntary 
statements only. 


Who is to decide whether the immunity is available. 

(A) England .—-A witness cannot refuse to go into the witness-box on the 
ground that his evidence may criminate himself. He can only claim the privilege 
not to answer a question after it has been put 5 ' 7 and lie must pledge his oath that 
he honestly believes that the answer will or may tend to criminate him." He 


(25) Puran v. State of Punjab, A. 1953 S.C. 
459. 

(1) Muthuswami v. State of Madras, A. 
1954 S.C. 4. 

(2) Pulukuri v. K. E., A. 1947 P.C. 67. 

(3) C.f. State of Orissa v. Basanta. A. 1959 
Orissa 33 (37).; Dhoom Singh v. Slate, A. 


1957 All. 196 (203); Govinda, in re, A. 1958 
Mys. 150. 

(4) State of Bombay v. Kathi Kalu, A. 
1961 S.C. 1808 (78/5-6 ; 1820). 

(5-7) Bcilc v. Wiseman, 10 Ex. 647. 

(8) Webb v. East, 5 Ex. D. 108. 



Art. 20 (3)] 


Fundamental Riciits 


55 

will be entitled not to answer only if the Court upholds his claim after being 
satisfied, from the circumstances of the case and the nature of the evidence the 
witness is called to give, that there is a reasonable ground to apprehend danger 
from his being compelled to answer.* Where the question relates to a perfectly 
innocent act involving danger only as a link in the chain of proofs, the witness 
must satisfy the Court by facts outside the question that the answer would or 
might tend to criminate Him. 10 The privilege will not he sustained if the danger 
is of an imaginary or unsubstantial character having reference to some extra¬ 
ordinary or barely possible contingency so improper that no reasonable man would 
suffer to influence his conduct.* 1 If. however, the Court is satisfied that the answer 
to a question though innocuous in itself might be used as a step towards obtain¬ 
ing criminating evidence, the Court would uphold the objection because the pri¬ 
vilege is against answering a question which “tends to criminate him’’. 1 * 

(B) U.S.A .—The privilege under this provision is to refuse to answer questions 
which arc ‘incriminating’. But the final decision as to whether the ansXvers to be 
given on a question would tend to incriminate the witness and whether the witness 
is justified in refusing to answer rests with the Court and not the witness.'* The 
witness who claims this immunity must leave it to the Court to determine the 
validity of his claim. If he refuses to answer without such determination by the 
Court, he may find himself liable for contempt of court.' 4 

The test formulated by the Supreme Court is ‘whether the witness has 
reasonable cause to apprehend danger to himself from a direct answer to the 
questions propounded’.* 3 '** The Court is, however, to consider the implications 
of the question in the setting in which it is asked.'* 

"To sustain the privilege, it need only he evident from the implication* of the question, 
in the setting in which it is asked, that a responsive answers to the question or an explanation 
of why it cannot be answered might be dangerous because injurious disclosure could result." 11 

If an answer to a question may tend to be incriminating, a witness is not 
deprived of the protection of the privilege merely because the witness, if subse¬ 
quently prosecuted, could perhaps refute any inference of guilt arising from the 
answer.** The privilege extends not only to answers which constitute an admis¬ 
sion of guilt and would by themselves support a conviction under a criminal 
statute,' 7 but also those which may furnish evidence of guilt or merely supply a 
lead to obtain such evidence,'* or 'a link in the chain of evidence’ needed to 
prosecute the witness.' 7 

But a witness may not refuse to answer where the danger of incrimination is 

"of an imaginary and unsubstantial character, having reference to some extraordinary 
and barely possible contingency, so improbable that no reasonable man would suffer to Influence 

his conduct. A merely remote and naked possibility, out of the ordinary course of 

the law and such as no reasonable man would be affected by, should not be suffered to 
obstruct the administration of justice."'* 

(C) India .—No such question has yet directly arisen in India but there is no 
reason why the broad principles, discussed above, should not be applicable when 
a witness who is interrogated thinks that he is in the position of an ‘accused' and 
is, therefore, entitled to the protection of Art. 20 (3). 


Effect of contravention of Art. 20(3). 

I. If a statute directly authorises the extraction of answers or the production 
of documents from an accused, which will incriminate him, it is obvious that the 


(9) R. v. Boyes, (1861) 1 B. & S. 311. 

(10) Ceenese re, 3 Morell 223 (C.A.). 

(11) R. v. Boyes, (1861) 1 B. & S. 311. 

(12) R. v. Slane y, (1832) 5 C. & B. 213. 

(13) Mason v. V. S., (1916) 244 U.S. 362. 

(14) Cf. Hoffman v. U. S., (1951) 341 U.S. 
479. 


(15) Counselman v. Hitchcock, (1892) 142 
U.S. 547. 

(16) Emspak v. U. S., (1955) 349 U.S. 190. 

(17) Blau v. U. S., (1953) 340 U.S. 159. 

(18) Emspak v. V. S., (1955) 349 U.S. 190. 
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statute will be void. 19 21 Similarly void will be a statute which seeks to penalise 
a person in any manner for resorting to this constitutional privilege. 21 ' 22 

II. But where a statute authorises the examination of, or the production of 
documents by, persons generally, and such statute when applied to certain persons 
or to certain kinds of evidence is likely to incriminate him, the question of annul¬ 
ling such statute does not arise. The question which is relevant in such a case 
is whether the party or the witness is bound to answer particular questions or to 
produce particular documents. 23 

In the U.S.A. it has been held that the provision of the Fifth Amendment 
confers upon the witness a ‘privilege of remaining silent’. 24 And the majority of 
cases which have come up to the American Supreme Court are cases where the 
witness has been hauled up for contempt of court 24 for refusing to answer questions 
which the witness thought would incriminate him. But an equally divided Court 1 
has held that though a person cannot be punished for refusing to answer an 
incriminating question, he may be dismissed from public employment on the 
ground of ‘insubordination’ for having refused to answer questions before a 
Congressional Committee. 

III. The constitutional prohibition in the Clause is against an accused being 
compelled to be a witness against himself. It, therefore, offers immunity at two 
stages: (a) at the stage when testimony is sought to be obtained from such person 
by compulsion ; ( b) at the stage when compelled testimony is sought to be used 
against him as evidence at the trial. 1 * 

(a) At the earlier stage, as wc have seen, the immunity extends to the pre-trial 
stage and even outside the Court room, 2 and the accused is entitled to refuse to 
furnish the testimony. If such question is asked at the trial, the accused is entitled 
to raise the plea that he is not bound to answer the question as it is incriminating, 
and obtain the decision of the Court (sec p. 55, ante), 3 up to the highest stage. 4 

A person who is required to produce an incriminating document by a com¬ 
pulsory process, is entitled to approach the High Court under Art. 226 or the 
Supreme Court under Art. 32, 2 for quashing the process on the ground that it 
violates the fundamental right of the person under Art. 20 (3). 

Similar would be the position if process is issued against a person to be a wit¬ 
ness in a criminal proceeding, after an ‘accusation’ has already started. 4 

(b) If, however, some evidence has already been obtained from him by com¬ 
pulsion, he is entitled to urge at the trial that it is not admissible against him ; and 
if a conviction has taken place on the basis of such evidence, the conviction is 
liable to be set aside. 4 4 

In England, it has, further, been held that anything that a person is wrongly 
compelled to say after lie has claimed the privilege against sclf-incrimination will 
be treated as having been said involuntarily, and will be inadmissible not only in 
that proceeding but in all subsequent criminal proceedings brought against him. 0 

Whether a Fundamental Right may be waived. 

(A) U.S.A .—Though all the provisions of the Bill of Rights contained in the 
First Ten Amendments operate as limitations upon the State, a distinction has been 
made in the U.S.A. as between those provisions which constitute limitations upon 
the legislative power of the State in the public interest and those which create 


(19) Cf. Boyd v. U. S., (1886) 116 U.S. 616. 

(20) Collector of Customs v. Calcutta 
Motor & Cycle Co., A. 1958 Cal. 682 (689). 

(21) Cf. State v. Balwant, (1960) 63 Bom. 
L.R. 88 (9J). 

(22) Slochou-er v. Board of Higher Educa¬ 
tion, (1956) 350 U.S. 551. 

(23) Cf. Ram Sxarup v. Stale, A. 1958 All. 
119 (123). 

(24) Blau v. U. S., (1950) 340 U.S. 159. 

(25) Hoffman v. U. S., (1951) 341 U.S. 479. 


(1) Nelson v. Los Angeles, (I960) 362 U.S. 

(la) Shotzcell Mfg. Co. v. U. S., (1962) 
371 U.S. 341 (347). 

(2) Sharma v. Satish, (1954) S.C.R. 1077. 

(3) Pakhar Singh v. State, A. 1958 Punj. 
294 (297). 

(4) Cf. Subcdar v. State, A. 1957 All. 396 
(397). 

(5) Cf. Dastagir v. State of Madras, A. 
1960 S.C 756 (76/), where this position was 
assumed. 

(6) R. v. Garbett, (1847) 1 Den. 236. 
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rights in the nature of privileges in favour of individuals,—the public interest in 
the latter case being subsidiary, because such rights (e.g., the right against self- 
incrimination) do not rest on a "fundamental principle of liberty and justice which 
inheres in the very idea of free government”, 1 unlike the ‘Due Process’ clause" 
relating to a ‘fair trial’ of offences* or the rights secured by the First Amendment. 10 

The principle as to waiver of statutory rights has thus been extended to funda¬ 
mental rights as well, to hold that while rights which have been created in the 
interests of the public or in pursuance of public policy cannot be waived, a right 
which has been created exclusively for the benefit of an individual" 13 who is 
affected or likely to be affected, may be waived by him. Thus, it has been held that 
the following rights secured by different Amendments of the bill of Rights are 
capable of being waived by the individuals who arc entitled to claim them: 

(j) The privilege against self-incrimination (5th Amendment) may he waived 
by voluntarily answering the question 1 *" or by failure to claim the privilege at the 
trial. 13,15 

(it) The privilege against double jeopardy (5th Amendment) may be waived 
expressly or impliedly, e.g., by preferring an appeal against the conviction. ,c 

(iit) The immunity against unreasonable search and seizure (4th Amendment) 
has been held to have been waived when the person has voluntarily consented 
to it. 11 

(iv) “Provisions of a constitutional nature, intended for the protection of the 
property owner, may he waived by him," e.g., by receiving benefits;'* taking of 
property without due process of law (5th & 14th Amendments)'*'” ; taking of 
property without just compensation (5th Amendment). 30 

In Wall v. Parrot Silver Co., 3 ° the Court observed— 


"They cannot claim the benefit of statutes and afterwards assail their validity. There is 
no sanctity in such a claim of constitutional right as prevents its Ining waived as any other 
claim of right may be".** 

(v) The right to counsel (6th Amendment) may be waived where the accused, 
aware of his rights, states in answer to the Judge's inquiry, that he wishes to 
defend himself. 31 

(vt) The right to a speedy trial (6th Amendment) may be waived by requesting 
or willingly condoning delay in the trial. 33 The right to a public trial may also 
be waived. 33 * 

(vii) The right to trial bv jury (5th & 6th Amendments) may be waived by 
clearly consenting to a trial without a jury 5 * or by a jury not properly constituted. 3 ' 

(B) India .—Earlier (Vol. I) we had seen that the right to challenge the 
constitutionality of statutes or to pursue some constitutional remedies may. in 
certain circumstances, he lost bv conduct, including waiver. We had there indicated 
that the question of waiver of fundamental rights would be ticatcd separately. If a 
fundamental right cannot be waived, it would follow that the right to enforce it and 
to challenge the constitutionality of a statute where the unconstitutionality is due to 


(7) Twining v. New Jersey, (1908) 211 
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(8) Chambers v. Florida, (1940) 309 U.S. 
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(10) Palko v. Connecticut, (1937) 302 U.S. 
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(11) Pierce v. Somerset, (1898) 171 U.S. 641. 

(12) U. S. v. Murdock, (1931) 284 U.S. 367. 
(13-14) Royers v. U. S., (1951) 340 U.S. 

367 ; Brown v. V. S., (1958) 356 U.S. 148. 
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v. V. S., (1946) 66 S. Ct. 1277. 
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violation of a fundamental right (as distinguished from the violation of some other 
constitutional provision) cannot be lost by waiver. 

Waiver, as explained by the Privy Council, 23 is based on a unilateral agree¬ 
ment, not to enforce one’s rights. Such agreement may be inferred from his 
conduct. While estoppel is a rule of evidence, waiver is a rule of the law of 
contract, according to which a party may intentionally and knowingly waive or 
abandon his rights due to a breach of contract. The rule, however, has been 
extended to statutory rights as well. 234 

It has been held that where a right has been created by a statute solely or 
primarily for the protection, advantage or benefit of particular individuals (as 
distinguished from the general public), it may be waived by such individuals. 234 In 
a case under O. 21, r. 66 of the Code of Civil Procedure, thus, the Privy Council 1 
held that a judgment-debtor, who, on receipt of the notice under O. 21. r. 66, does 
not object as to non-compliance of the sale proclamation with the requirements of 
the rule, shall be deemed to have waived the irregularity and will not be allowed 
to raise the objection at any subsequent stage. Even the requirement of s. 80, 
held to be mandatory, may be waived by the party entitled to the notice in a 
particular case. 2 On the other hand, a rignt based on public policy or an illegality 
cannot be waived. 3 

The question whether a fundamental right can be waived has not yet been 
finally decided by the Supreme Court. 

(a) In Dchram v. State of Bombay* Vcnkatarama, J. had expressed the view 
that such of the rights as were created for the benefit of individuals (as 
distinguished from the interests of the public) could be waived and, according to 
his Lordship, even a right guaranteed by Art. 19 (I) came within this category. 

Hut the majority, on reference (Mahajan, C.J., Mukhcrjca, Bose and Hasan, JJ.) 
without finally deciding the question, expressed the view that fundamental 
rights, though primarily for the benefit of individuals, have been put into our 
Constitution on grounds of public policy and in pursuance of the objective declared 
in the Preamble. Hence, none of them can be waived. 

(b) In Bashesar v. Commr. of /. 7\, 4 Bhagwati and Subba Rao, JJ. held 
that a fundamental right being in the nature of a prohibition addressed to the 
State, none of the fundamental rights in our Constitution can be waived by an 
individual. (This view is thus in agreement with the majority view in Bchram's 
case*]. 

Das, C.J. and Kapur, J. agreed with the above view only in respect of the 
right conferred by Art. 14 and refrained from making any observation as regards 
the other rights in Part III of our Constitution. 

S. K. Das, J. opined that where a fundamental right is intended primarily 
for the benefit of an individual, it can be waived by him, but his Lordship did 
not exhaustively enumerate which of the rights included in Part III would come 
under this category. 

The views expressed in Bchram's 4 case being obiter, and the decision in 
Basheshar's case 5 not being comprehensive, a direct decision is yet to be made. As 
Das, C.J. observed, the only question for decision in Basheshars case 5 was whether 

particular Art. 14 could be waived. 

. is in accord with the American view but if this view 
is acceptable to a future Court, an analysis of all the fundamental rights enumerated 
in Part III shall have to be undertaken, in order to settle the controversy. 


the right guaranteed bv the 
The view of S. K. Das, J 
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We may, accordingly, examine the cases of the different fundamental rights 
separately: 

(0 Art. 14 .—On this point there was unanimity in Basheshar’s case 6 and there 
is no American precedent® showing the possibility of waiver of the right arising 
out of the Equal Protection Clause. Hence, this right cannot he waived, by making 
payments or entering into a settlement in pursuance of a discriminatory legisla¬ 
tion,* or otherwise. 

(*i) Arts. 15-16 .—It is now settled 7 that Arts 15 and 16 are species of the general 
rule of equality enunciated in Art. 14. It would, therefore, follow that the rights 
conferred by Arts. 15-16 cannot be waived, any more than that arising from Art. 14. 
All are based on clear public policy, and are intended for the benefit of the general 
public as distinguished from particular individuals. 

The Supreme Court decision in Nain Sukli \. State of however, presents 

some difficulty. In this case, there was an election to a Municipality on the ground 
°f communal representation, which was conceded to have offended against 
Art. 157 (I). The Petitioners prayed for a writ t/uo warranto (under Art. 32), 
seeking to question the election of some of the respondents, contending that the 
Petitioners’ (rate-prayers’) fundamental right not to be discriminated against on 
the ground of religion only had been violated by the election. W ithout denying 
this substantial contention, the Supreme Court refused the writ on the ground of 
acquiescence: 

"There is no suggestion that ihc petitioners .-utuully sought to ;isscrt those rights hv 
Hiking appropriate proceedings to have the bar removed and the election conduucd in accord- 
anee with the Constitution. In fact, the petitioners acquiesced in the elections being con¬ 
ducted under the old system ol separate electorates and felt no discrimination having been 
praensed against them until a no-confidence motion was tabled recently against the former 
Chairman who has lost his seat as a result of that motion having Ixxn carried.'*' 

According to English common law, the right to a writ of Quo Warranto may 
be lost by acquiescence. 'I hc Supreme Court, in Nain Sukh’s case/ simply applied 
that principle, without examining whether that principle was applicable where a 
fundamental right had been infringed. There was a patent invasion of the funda¬ 
mental right conferred by Art. 15 (I), namely, that an election had been held 
on a communal basis. There is no doubt that Art. 15 (I) constitutes a prohibition 
against .State action, on a ground of public policy as enshrined in the Preamble 
to the Constitution, namely, that there should lie a political equality. Even in 
Nam Sukh's case, 1 the Court had observed— 

The constitutional mandate to the State not to discriminate against any citizen on the 
a } ia ‘ ? f religion clearly extends to |>oliti<al as well as to other rights, and any 
arciion mid after the Constitution in pursuance of such a law subject to Cl. (4) must l»c held 
void as being repugnant to the Constitution. Ihu the question is whether the petitioners 
are now entitled to the retie/ they seek in this application under Art. 32.'*' 

It is clear that though constitutional prohibition had clearly been violated by 
the State and the election was void, relief under Art. 32 was refused on the sole 
ground of loss of locus standi, bv acquiescence. 

The question is. whether m Nain Sukh’s case* the Court had protxrlv dis¬ 
charged its duty to act as the guardian of the Constitution, in refusing to interfere 
where a 'constitutional mandate’, embodied on grounds of public policy, had been 
admittedly violated.— by applying a principle of English common law, based on 
tnc historical crudities appended to the ‘prerogative writs’. In Kochunni’s case* 
'.v l iki Urt " J aS P rc P arcd lo R ram declaratory relief, even though that was not 
thnr k !T cr thc P rcro S ar,vc wrils specified in Art. 32. and observed that where 
mere had been a patent invasion of a fundamental right. English technical 
consideration^ such as the existence of an alternative remedy or the necessity for 
■ »ng evi dence in a writ proceeding, should not stand in the way of thc Court’s 

S. g > HS‘ hnhar '■ Co """ r - »/ '■ r - A. 1959 m JVW« Sukh v. Stale of V. P„ (1953) 
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duty to give relief under Art. 32. Hence, even if Quo Warranto might not be 
available to help the Petitioners, the Court might in Nain Sukh’s case, 1 8 frame a 
proper order to quash the election which cut at the root of the Constitution and 
direct a fresh one. 

Bhagwati, J. (who was a party to Nain Sukh’s case*), in Bashcsar’s case 10 , 
explained cases like these with the observation that even though a particular writ 
might be refused on technical grounds incidental to such writ, such as estoppel, 
acquiescence or the like, there was the declaratory relief available to the person 
aggrieved, which could not be refused outright without a complete investigation 
of such pleas. But Kochunni 9 is authority for the proposition that even declaratory 
relief may be given in a proceeding under Art. 32, by suitably modifying a writ. 
The Author has always entertained the belief that the position is not different in 
a proceeding under Art. 226, where a fundamental right has been infringed. 

The fact that the ground relied upon in Nain Sukh’s 9 case was acquiescence 
and not waiver does not make any difference, because the principle involved is 
the same, namely, whether a fundamental right (which is undoubtedly not a 
privilege) can be lost by conduct. With respect, Nain Sukh * deserves a reconsidera¬ 
tion in the light of the decisions in Kochunni 9 and Basheshar . ,0 

(ii'») Arts. 17-18. —Whatever has been stated above is applicable to Arts. 17-18, 
which have unquestionably been embodied on grounds of public policy. Hence, 
as Subba Rao, J. puts it—"A person cannot ask the State to treat him as an un¬ 
touchable.” 10 


(iv) Art. 19. —Art. 19 presents more difficulty inasmuch as Venkataraina Iyer, J., 
in Behram v. State of Bombay, 11 expressed the opinion that the right under 
Ait. 19 (1) (f), having been created for the sole benefit of the owners of property, 
might be waived by them: 

“The rights guaranteed under Art. 19 (I) (f) are enacted for the benefit of owners of 
properties and when a law is found to infringe that provision, it is open to any person whose 
lights have been infringed to waive it and when there is waiver there is no legal impediment 
to the enforcement of the law"." 


There is no doubt that the American decisions cited at p. 57, ante, lay down 
the proposition that the Due Process Clause, insofar as it relates to property, has 
been enshrined as a privilege of the property owner, which he may waive by 
receiving a benefit under the impugned legislation. 

The question is whether the American decisions on this point arc applicable 
in India. Whatever attitude may have been taken by the American Supreme 
Court as regards the other rights included in the Bill of Rights, so far as the rights 
included in the First Amendment arc concerned,—freedom of religion, freedom 
of speech and freedom of assembly,—they have never been considered as personal 
privileges, capable of being waived by the particular individual affected in a case, 
for, “neither liberty nor justice would exist if they were sacrificed”. 12 Freedom 
of association has been regarded as equally ‘fundamental’. 13 These have been con¬ 
sidered to be the very foundation of free government, 14 so that no question arises 
that they were enshrined in the Constitution as a matter of public policy. 

Hence, even from the American decisions it would follow- that the freedoms 
embodied in sub-cls. (a)-(c) of Art. 19 (I) of our Constitution have been engrafted 
on grounds of public policy. If so, the ordinary rules of construction will prevent 
any other view being taken as regards the rights secured by the other sub-clauses 
of the same clause of Art. 19, such as freedom of movement, residence, property 
and profession. It has already been held by the Supreme Court that the freedoms 
of movement and residence [sub-cls. (d)-(c)] were adopted in order to ensure the 


(10) Bashcsar v. 7. T. Commr., A. 1959 
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(14) Schneider v. Indngton. (1939) 308 U.S. 
147 (160) : Thornhill v. Alabama. (1940) 310 
U.S. 88 : V. S. v. Cruikshank, (1875) 92 U.S. 
542 (see Vol. I). 
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unity of India against internal barriers. 14 If that be so, these cannot be treated 
as personal privileges. The fact that the freedoms of property and profession 
against arbitrary and unreasonable restrictions by the State were included in the 
same Article would go to show that those two freedoms were also regarded by the 
framers of our Constitution in the same light of constitutional policv, as being 
essential for the social and economic justice, which is spoken of in the Preamble 
in the same strain as liberty of thought and equality of status. 

(u) Art. 20 (/).—This is a limitation on the legislative power to legislate retro¬ 
actively and the American Constitution has made this clear by including this 
provision in Art. I, s. 9 (3) (as a limitation on the power of Congress instead of 
as an individual right). There cannot be any (piestion of waiver of this right. 

(ui) Art. 20 (2).—There is no doubt that the immunity against double jeopardy 
has been treated in the U.S.A. as a privilege, capable of being waived. But the 
only instance where waiver has been upheld appears to be a case of appeal by 
the accused. Where he ap|>cals from his conviction in a lower Court, he is said 
to have waived his protection, and he may be tried again, at the direction of the 
Appellate Court.** 

It is submitted that no such problem necessitating the application of the 
doctrine of waiver is likely to arise in India. Firstly, under the ordinary law of 
procedure, an appeal is treated as a continuation of the original proceeding and 
there is no dis]x>sal of a ease until the appellate proceeding, including a retrial, 
if any, as a result of the appeal, are concluded. Secondly, the very language of 
Art. 20 (2) of our Constitution differs from that of the Fifth Amendment to the 
American Constitution, as has been already pointed out (pp. 13-14, ante). There is 
no violation of Art. 20 (2) unless a man is not only tried but also punished twice, 
for the same offence. Hence, there is no violation of Art. 20 (2) in the accused's 
appealing from a sentence of conviction or in obtaining a retrial, for. as he is not 
being punished twice, there is no question of his waiving any right in preferring 
the appeal or in obtaining the retrial. 

(vii) Art. 20 (3).—The American decisions (p. 57, ante), no doubt, consistently 
hold that the immunity against self-incrimination is a privilege and may be 
waived by the person who is entitled to claim it. The question of waiver, how¬ 
ever. arises in cases like the following— 

(a) Where the accused volunteers to give evidence; 

(b) Where an accomplice consents to give evidence, in lieu of pardon; 

(c) Where the accused does not plead the immunity when the incriminating 
question is nut; 

(d) Where the accused expressly and unequivocally says that he would not 
rely on the immunity against self-incrimination ; 

(c) Where the accused refuses to answer the Court question as to whether 
he relies on the immunity or not . 11 

(a), (b): Art. 20 (3) of our Constitution is not attracted at all, and no ques¬ 
tion of waiver can possibly arise, where the ingredients of the clause arc not 
satisfied, c.g., where the accused is not ‘compelled’ or the evidence is not used 
against’ him. Hence, where the accused volunteers to give evidence of his own 
choice 1 * or gives evidence in lieu of an advantage, such as offer of pardon, there 
is no compulsion and no violation of the Clause at all. 

(c): Real difficulty arises in the third ease, namely, where the accused did 
not raise the plea of immunity at the proper time, namely, when the incriminating 
quesion was put. 

(A) In the U.S.A., a distinction has been made between an accused in a 
criminal proceeding and a witness in all other proceedings,—a distinction which 


5j 05) Khan r v. Slate of Delhi, (I9S0) S.C.R. 

06) U. S. v. Ball. (1896) 163 U.S. 662 
(672); Trono v. U. S., (1905) 199 U.S. 521. 
(17) Hutcheson v. U. S., (1962) 8 L. Ed. 


137 (148) ; Emspak v. V. S., (1955) 349 U.S. 
190. 

(18) Cf. Das C.J.. & Subha Rao J. in 
Bashesar v. I. T. Commr., A. 1959 S.C. 149 
(159; 182). 



62 


The Constitution of India 


(Part III 


is all the more important to note in India, because the guarantee under Art. 20 (3) 
has been interpreted to be confined to an accused person only. 

(i) As regards an accused person in a criminal trial, it has been held that 
because of the Self-incrimination Clause, the accused cannot be required to take 
the witness stand and cannot be compelled to answer any question and even his 
failure to testify cannot be the subject of comment. 19 In the result, the accused 
in a criminal proceeding (i.e., a person who has been indicted for a crime) may 
lose his immunity under the Self-incrimination Clause only in one contingency, 
namely, where he himself volunteers to testify as a witness on his behalf. 20 But 
he cannot be deemed to have waived the privilege by simply not claiming the 
privilege when a question is put, because no such case can possibly arise. 20 21 

(ti) But in all proceedings (including proceedings against an offender up to 
indictment 22 ) other than a criminal trial, a witness has no such blanket protection 
from being compelled to take the witness stand, and questions may, therefore, be 
put to him. 20 Consequently, it is necessary for him to claim the immunity when 
an incriminating question is put. It is settled that though “no ritualistic formula 
is necessary”, a witness must claim the privilege in any language that the tribunal 
“may reasonably be expected to understand as an attempt to invoke the privilege”. 23 
Even where the witness takes a veiled plea which gives the tribunal notice of the 
witness’s intention to invoke the privilege, it becomes the duty of the tribunal 
“cither to accept the claim or ask whether he was in fact invoking the privilege”, 23 
and then to inform the witness whether his claim was upheld or rejected. 23 24 But 
in the total absence of any claim of the privilege when the question was put, the 
witness is deemed to have waived the privilege. 2 *’ 1 The basis of this rule of waiver 
is that “the privilege against self-incrimination is solely for the benefit of the 
witness 2 and is purely a personal privilege of the witness ;* and also that a 
witness who docs not claim the privilege cannot be said to have been 'compelled’ 
within the meaning of the Fifth Amendment. 2 

(B) In India ,—it has been settled (p. 27, ante), that the immunity under 
Art. 20 (3) is confined to a person against whom a ‘formal accusation’ has been 
made. Hence, no question of application of the immunity to any person prior 
to the stage of formal accusation or to witnesses in any proceedings arises ; and 
no question of waiver by not claiming the immunity may possibly arise. 

Except in the case under s. 342A. Cr. P. C.. where the accused person volunteers 
to examine himself as witness, no question can be put to him for being used 
as evidence against him (p. 36. ante). Hence, the immunity under Art. 20 (3) 
cannot be denied on the ground that the accused did not raise the plea when 
the question was put. 

In the Allahabad case of Subedar v. Stale 3 - 4 the Magistrate summoned and 
examined the accused persons in the inquiry under s. 202, Cr. P. C. The Court 
rightly held that the examination of the accused persons under s. 202, Cr. P. C. 
was without jurisdiction and that s. 342A of the Cr. P. C. could not be called in 
aid because the accused had made no written request to be examined as required 
l>v that section and, accordingly, the statements of the accused, recorded by the 
Magistrate, were directed to be quashed from the record. 

But, incidentally, the Court' observed that since the accused had made the 
statements, without claiming the privilege under Art. 20(3), they could be deemed to 
have waived their privilege under Art. 20(3). but that since the act of the Magistrate 
\v- S , u tra v,res > lhc evidence so recorded could not be used on the basis of ‘waiver’. 
With respect, the Author is unable to agree with this observation regard- 


^(19) Grunev.aUI v. V. S., (1957) 353 U.S. 

(20) Brown v. V. S.. (1958) 356 U.S. I-18 
(154-5 ; 162). 

(21) Pritchett, American Constitution. 1959. 
p. 513; Anticu, Commentaries on the Cons¬ 
titution of the U. S.. (I960) p. 333. 

(22) V. S. v. Monia, (1942) 317 U.S. 424. 


(23) Quinn v. V. S., (1955) 349 U.S. 155. 

(24) Emspak v. U. S.. (1955) 349 U.S. 190. 

(25) Smith v. U. S., (1949) 337 U.S. 137 
( 150 ). 

(1) Rogers v. V. S., (1951) 340 U.S. 367. 

(2) V. S. v. Murdock, (1931) 284 U.S. 141 
(/**). 

(3-4) Subedar v. State, A. 1957 All. 396. 
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ing waiver. It has been pointed out earlier (p. 28, ante), that in a complaint 
ease, there is a formal accusation as soon as the complaint is filed. Hence, apart 
from the case-law under s. 202. Art. 20 (3) of the Constitution would bar the very 
issue of any process for the examination of the person complained against, under 
s. 202, Cr. P. C. Hence, except in a case where the accused volunteers to give 
evidence, complying with the requirements of s. 342A, Cr. P. C., the examination 
of the accused itself violates Art. 20 (3) and no question of waiver can be imported 
from the fact that the accused gave the evidence, without claiming immunity 
under Art. 20 (3). 

(i nii) Arts. 21-22 .—These Articles have been embodied in the Constitution as a 
safeguard against executive tyranny and there would be an end of liberty if these 
rights could be waited. No American decision would warrant waiver in these 
cases. 

fix) Arts. 23-24.— As S. K. Das, J. pointed out in Bashesar's case,'' there can be 
no doubt that these rights were created for the benefit of the general public, 
so that they cannot be waived. 

(*) Arts. 25-28. —As Subba Kao. J. observed in Bashesar's a se’* these rights 
arc obviously created in the public interest and cannot be waited by any indi¬ 
vidual. 

(xt) Arts. 29-30. —It would appear, f>rinta facie, that these cultural and 
educational rights of minorities nave been engrafted in the Constitution in 
the interests of the general public in the same way as the religious rights of the 
minorities arc protected by Arts. 25-28. lCvcn though the members of the 
minority groups are benefited bv the rights in Arts. 29-30. it is in the interests 
of the unity of the nation and the fraternity, assured by the Preamble, that 
these rights have been guaranteed by Part 111, and not primarily in the interests 
of the members of the minority who may Ik- entitled to exercise them. 

Nevertheless, there has been a difference between S. K. Das J. and Subba 
Rao J. in Bashesar’s case 4 as to the nature of the right under Art. 30 (1). In the 
view of S. K. Das J., it is possible for a minority community "to surrender futrt 
of its right of administration of a school of it> own choice in order to get aid from 
Government”. He cited the opinion in the Reference on the Kerala 1'.ducation 
Bill 5 6 7 in support of this proposition and observed: — 

"If wc now hold that the minority can never surrender its right, then the result will he 
that it will never be able to ad< for Government aide'¬ 
ll is admitted that a close study of the opinion in the Reference case 7 shows 
that no question of waiver of the right under Art. 30 (I) in lieu of aid was either 
raised or decided in that case. On the contrary, it was observed by Das C.J. 
that the minority cannot, in lieu of aid 'surrender* their fundamental right 
under Art. 30 (I) nor can the State demand it. The rationale of the decision 
was that the right of administration under Art. 30 (I) was not substantially 
infringed by a ‘reasonable regulation* of such right by the State as a condition 
of granting aid. As soon as such regulation exceeds the limits of ‘reasonable¬ 
ness’, it becomes an encroachment upon the fundamental rights and becomes 
void. It was by a proper interpretation of the ‘right to administer* that this 
conclusion was raised. There was an elaborate discussion by Das C.J. which 
cannot possibly be reproduced, but the following will suffice for our present 
purpose: 

'‘The right to administer cannot obviously include the right to maladminister. The 
minority cannot surely ask for aid or recognition for an educational institution run by them 

in unhealthy surrounclings.It stands to reason, then that the constitutional right to 

administer an educational institution of their choice does not necessarily militate against the 
claim of the State to insist that in order to grant aid the State may prescribe reasonable 
regulations to ensure the excellence of the institutions to be aided.Wc. find it impos¬ 

sible to support els. 14 and 15 of the said Bill as mere regulations. The provisions of those 
clauses may be totally destructive of the rights under Art. 30 (I). There is. no doubt, 

(5) Bashesar v. /. T. Commr., A. 1959 (7) Ref. on the Kerala Education Bill, A. 

S.C. 149 (176; 182). 1958 S.C. 956 (982-5). 

(6) Baseshar v. 7. T. Commr., A. 1959 

S.C. 149 (176, 182). 
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deprive them of their rights under Art. 30 (1). 

The opinion of Das C.J., thus, emphatically makes it clear that it is not 
possible for a minority to voluntarily surrender its fundamental right under 
Art. 30 (1), even in lieu of an advantage to which it is not otherwise entitled. 
According to S. K. Das J., however, the admissibility of a ‘reasonable restriction’ 
upon the right to administer signifies a partial ‘waiver’ of the right to administer. 
It is submitted that there is no surrender or abandonment of the minority of its 
right to administer, even partially, when it allows the State to impose reasonable 
conditions in lieu of aid or recognition, because it can, at any moment, get rid 
of such condtions by giving up the aid or the recognition. This is not possible 
in a ease of true ‘waiver’. Take, for instance, the waiver of a right of a witness 
against self-incrimination, under the American Constitution. The American 
Supreme Court has held that as soon as a witness voluntarily consents to answer 
an incriminating Question, by waiving his immunity, he is bound to answer all 
other Questions which directly follow from it; he cannot stop at his will, or 
revoke his initial waiver.® 

There is no such ease of waiver of the fundamental right under Art. 30 (1), 
indicated in the majority opinion in the Reference ease. 1 

(aii) Art. 31 .—This Article has two parts. 

So far as Cl. (I) is concerned, it is plainly intended as a check against the 
Executive. It is, of course, possible for an individual to convey his property 
to the State by a valid agreement under the general law. No question of waiver 
comes in in that case. But, in the absence of an agreement, an individual cannot 
be deprived of his property without legislative sanction. If the Executive takes 
any private property by executive fiat, the individual can recover it, 9 in spite 
of any conduct on his part, subject of course, to the law of limitation. 

In Cl. (2), again, there arc two requirements for the compulsory (i.c., without 
a formal agreement) taking of private property by the State. The first is that 
the taking must be for a public purpose. It is evident that this requirement 
has been intended for benefit of the general public, namely, to ensure the 
sanctity of private property under the Constitution, without which there may 
not exist any security or stability in the State itself. Suppose the State makes 
a law for the compulsory acquisition of A’s property for giving it to B, and 
there is a patent absence of any public purpose behind it. If the State seeks 
to achieve the purpose by a general legislation, without resorting to the process 
of acquisition, Kochunni v. State of Madras 10 says that the law would be struck 
down as an unreasonable restriction upon the right gurantccd by Art. 19 (I) (f). 
The same result would follow if it is sought to be done by a law of acquisition, 
for Kochunni 10 extends Art. 19 (I) (f) even to a law made under Art. 31 (I). 
In the present context, however, we arc not concerned with Art. 19. The Author 
submits that the existence of the public purpose is a condition precedent to 
and a limitation upon the exercise of the legislative power under Art. 31 (2) and 
that a law made in violation thereof is a nullity. No waiver of the individual 
whose property is so taken can cure that illegality cutting at the root of the 
legislation. 

The latter part of Cl. (2) of Art. 31 requires the Legislature to provide 
tor compensation. Suppose the Legislature fails in its duty, and the individual 
whose property is taken without payment of compensation, takes other benefit 
from the State and Government builds upon the land on the basis of such 
conduct of the individual. Is the individual, nevertheless, entitled to challenge 
the constitutionality of the law on the ground that the law violated Art. 31 (2)? 


(8) Cf. lingers v. U. S.. (195!) 340 U.S. 
367 (p. 20, ante). 

(9) Cf. ll'azir Chand v. Slate of II. P., 


(1954) S.C.J. 600; Virendra v. State of U.P., 
(1955) 1 S.C.R. 415. 

(10) Kochunni v. State of Madias (II). A. 
I960 S.C. 1080. 
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S. K. Das, J., in Bashesar’s case expressed the view that the right to compensation 
under Art. 31 (2) was embodied in the Constitution primarily for the benefit of 
the individual and that in a-case like the foregoing, the individual should be 
denied the right to recover his property, on the ground of waiver. Subba Rao J. 
differed. It is submitted that where the individual agrees to convey his 
property to the State without obtaining statutory compensation, if the contract 
is tor some consideration and otherwise valid, no question of violation of the 
Constitution would arise. Even where the State resorts to a law of compulsory 
acquisition, the amount of compensation may be settled by agreement between 
the parties, because the quantum of compensation is not guaranteed by the 
Constitution. It is not the quantum of compensation which is guaranteed by 
Art. 31 (2), but the right to some compensation (as distinguished from confiscation). 
The Supreme Court has invalidated a taxing law as violative of Art. 19 (1) (f) 
on the ground that it was confiscatory in its effect,' 1 and has even allowed refund 
of amounts paid under a taxing statute subsequently declare unconstitutional, 13 
rejecting the contention that the petitioner was estopped by reason of the payment 
having been voluntarily made. 

The obligation to provide for some compensation in Art. 31 (2) is an 
obligation of the Legislature, laid down as a matter of constitutional policy, for 
the benefit of the public in general, and the Court is bound to strike down a 
law if the Legislature fails in this duty.'*-' 4 The State cannot be permitted to 
contract out of this obligation cither by an express contract, or by the application 
of any rule of implied contract or waiver. If the State enters into possession 
under any such subterfuge in contravention of the Constitution, the Court is 
bound to restore possession to the individual even though as a Court of Equity, 
the Court may impose conditions as to compensation as to structures, or the like. 

(xiii) Art. 32. —S. K. Das J. observed 15 that if the doctrine that a fundamental 
right cannot be waived were applied to the remedial right under Art. 32, the person 
.aggrieved could with impunity bring one application after another, after having 
withdrawn the previous one. but, as Subba Kao J. pointed out, this case presents 
no problem, for, if the Supreme Court docs not give permission to bring another 
application, but dismisses the withdrawn application, that order is the final adju¬ 
dication of the Court and no application can be brought thereafter; no question 
of waiver arises in this case. 

The other Articles of Part III are not relevant in this context. 

The conclusion that emerges from the above analysis is that none of the 
fundamental rights included in Part III of our Constitution are capable of being 
lost by ‘waiver’ in the American sense. 


INDEX TO COMMENTS 


ARTICLE 20. 

Scope of Art. 20, 1. 

CLAUSE (1). 

Other Constitutions: (A) U.S.A.. 1 ; (B) England, 2; (C) Dominions, 2; (D) Eire, 2; 

S Japan, 2 ; (F) Government of India Act, 3. 

'ia: 

Scope of Cl. (1): Prohibition of retroactive criminal laws— 

(I) No conviction under retroactive law, 3. 

(II) The penalty not to be made higher by retroactive legislation, 7. 

‘Offence’, 9; ‘Law in force’, 9. 

CLAUSE (2). 

Other Constitutions: (A) U.S.A., 9; (B) England, II; (C) Japan, 12; (D) Government 
of India Act, 1935, 12. 
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19S4 S.C. 307. 
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1959 Mad. 548 (554). 

(15) Bashesar v. /. T. Commr., A. 1959 
S.C. 149 (176). 


66 


The Constitution of India 


[Part in 


India : 

Scope of Cl. (2): Bar against double prosecution and punishment, 13: The plea of 
autrefois acquit, 16 ; The principle of res judicata, 18. V 

CLAUSE (3). 

Other Constitutions: (A) England, 19; (B) U.S.A., 19; (C) Japan, 22. 

Cl. (3): Rationality of the immunity against self-incrimination, 22; Scope of Cl. (3), 23; 

In what proceedings the immunity under Art. 20 (3) may be claimed. 25 ; 

What is an ‘offence’ under Art. 20 (3), 26. 

rA ,ag . e . f rom ™ hi . ch the P rolec ‘‘°n is available, 27; Constitutionality of s. 176, Cr. P. C.; 
s. 54A, Calcutta Police Act, 1866, 33. 

When is a person ‘compelled’ to be a witness, 34. 

Whether the accused can be a witness on his own behalf, 35 ; whether the silence of the 
accused can be the subject of comment: (A) U.S.A., 37 ; (B) England, 38 ; (C) India, 38. 

To what *“nds of evidence the immunity extends, 39 ; Compulsory production of docu¬ 
ments, 39 ; Applicability to corporations, 39. 

Search and seizure: (A) England, 39; (B) U.S.A., 40; (C) Japan, 40; (D) India, 40. 

Constitutionality of s. 94, Cr. P. C., 41. ' 

Constitutionality of wire-tapping and interception of messages: (A) U.S.A., 42; (B) Eng¬ 
land, 43 ; (C) India, 43. 

Whether accused can be compelled to exhibit his body: (A) U.S.A., 43; (B) England, 
43 ; (C) India, 43. 

Whether accused can be compelled to give thumb impression or specimen writing for 
comparison: (A) U.S.A., 44 ; (B) England. 44 ; (C) India. 44. 

Admissibility of material evidence obtained from the person of the accused: (A) U.S.A.. 
46; (B) Canada, 48 ; (C) India, 48. 

Coerced Confession: (A) U.S.A., 51; (B) England. 52; (C) India, 52; Use of retracted 
confession, 52 ; Constitutionality of s. 27 of the Evidence Act, 52. 

, W J]° is to dccidc whether the immunity is available: (A) England, 54; (B) U.S.A., 55; 
(C) India, 55. 

Effect of contravention of Art. 20 (3), 55. 

Whether a Fundamental Right may be waived: (A) U.S.A., 56 ; (B) India, 57. 

21. No person shall be deprived of his life or 
personal Tibeny. ‘ c ° n personal liberty except according to procedure 

established by law. 

Other Constitutions'* it 

(A) England.— -In the Magna Carta (which King John was forced to sign, in 
1215), it was demanded that—“No man shall be taken or imprisoned, disseised 
or outlawed, or exiled, or in any way destroyed, save by the lawful judgment of 
his peers or by the law of the land” 

In the Petition of Grievances, 1610, it was stated thus: 

" Amon g man Y other points of happiness and freedom which your Majesty’s subjects have 
P r ^ c . n,, °"' ' bcrc ” none which they have accounted more dear and 
t0 ** gu,dcd and 'gowned by the certain rule of law, . . . and not by any 
™”‘ rar y f ? f . government . . . Out of this root hath grown the indubitable right of the 

J* 0 ? 1 * k, n gd om, not to be made subject to any punishment . . . other than such 

consent ^^parUament”* C ° mm ° n ° f '*"* ° r th * madc b >' ' hcir 

This demand was reiterated in the Petition of Rights, 1628, and since then 
the observance of this principle has established what is known as the Rule of Law 
in LngUnd. The phrase ‘due process of law’ was first used in a statute of the 

th century (28 Edw. Ill, 3) and the framers of the American Constitution appear 


(16) See also Arts. 114, Weimar; 5 (1) 
Jugoslav ; 74 (1), Danzig. Constitutions. 

(17) Cf. Arts. 3 and 9 of the Universal 

Declaration of Human Rights: “3. Every¬ 
one has the right to life, liberty and secu¬ 
rity of person. 9. No one shall be subjected 
to arbitrary arrest, detention.” 

Art. 10 says— 

“Everyone is entitled in full equality to 
a fair and public hearing by an indepen¬ 
dent and impartial tribunal, in the determi¬ 


nation of his rights and obligations and of 
any criminal charge against him.” 

Art. 9 (l)-(2) of the Covenant on Human 
Rights, 1950 says— 

"(1) No one shall be subjected to arbi¬ 
trary arrest or detention. 

“(2) No one shall be deprived of his 
liberty except on such grounds and in 
accordance with such procedure as estab 
lished by law.” 
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to have borrowed the phrase from there. But under the English Constitution, the 
expression ‘law of the land’ has a different meaning than the due process of law 
of the American Constitution. In England, ‘law’ means the law as declared by 
Parliament. It docs not mean any fundamental law limiting the powers ot 1 arlia- 
ment itself. The ‘law of the land’ in the above Charters thus simply means the 
absence of any arbitrary power by the Executive and that no man can be punished 
except after being tried for a definite offence, i.e., for violation of a law and in the 
ordinary legal manner .” As explained by the Privy Council”: 

**In accordance with British jurisprudence no member of the Executive can interfere with 
the liberty or property of a British subject except on the condition that he can support the 
locality of his action before a Court of Justice. And it is the tradition of British justice that 
Judges should not shrink from deciding such issues in the face of the Executive. 

Under the English ‘Rule of Law\ the Executive has no privileges other 
than what the law for the time being conceded and it has to defend its action 
before the ordinary Courts and that only by the authority of law. Thus, when 
a statute docs not authorise the arrest of a person without warrant, it cannot he 
justified on the ground that it was ‘convenient’ to the Police or any other 

executive authority. 30 , _ . . . ... 

But as against the legislative competence of Parliament, there is no limit 

under the English constitutional system. Thus, 

"The concessions of Magna Carta were wrung from the King as guarantees against the 
oppressions and usurpations of his prerogative. It did not enter into the minds of the barons 
to provide security against their own body or in favour of the commons by limitting the power¬ 
ed KrliamcntT..!..!.?! the omnipotence 6t Parliament was absolute, even against common right 
and reason.”* 1 


In short,— 

"The subject is entitled to have the law impartially administered ; but he has no right 
that the law shall not be changed to his detriment. In other words, he has no absolute rights 
which arc guaranteed against an Act of Parliament. This is a consequence of the general 
principle that Parliament is sovereign."** 

As May observes— 

"The Constitution has assigned no limits to the authority of Parliament over all matters 
rsons within its jurisdiction. A law may be unjust and contrary to the principles of 
government: But Parliament is not controlled in its discretion and when it errs, tls 
errors can be corrected by itself”” 

So, Leslie Stephen went so far as to say— 

"If a legislature decided that all blue eyed babies should be murdered, the preservation 
of all blue-eyed babies would be illegal." 

In short, in England, it is not open to a Court to invalidate a law on the 
ground that it seeks to deprive a person of his life or liberty contrary to the 
Court’s notions of justice or ‘due process’. 

For the most authoritative pronouncement on this question in recent years, 
we must refer to Lord Wrights’ observation in Livcrsidgc v. Anderson : 34 

"All the Courts to-day and not least this House, arc as jealous as they have ever been in 
upholding the liberty of the subject. But that liberty is a liberty confined and controlled by 
law, whether common law or statute." 

As to how personal freedom is maintained in England as against the Execu¬ 
tive, the words of the Magna Carta are clear enough, viz., that no man can be 
deprived of his personal freedom save ‘by the law of the land’. Though there is 
no constitutional guarantee safeguarding the freedom, it is safeguarded by the 


(18) Dicev, Law of the Constitution (1959 
Ed., pp. 202-3). 

(19) Eshugbayi v. Government of Nigeria, 

A. 1931 P.C. 248 (252). „ , 

(20) Christie v. Leacliinsky, (1947) 1 All 

E.R. 567 (576). ^ 

(21) Hurtado v. California, (1884) 110 U.S. 
576. 


(22) Stephen's Commentaries, Vol. I, p. 
545. (See also Vol. I, p. 115]. 

(23) May, Parliamentary Practice, 16th 
Ed., p. 28. 

(24) Liversidge v. Anderson, (1942) A.C. 
206 (260). 
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ordinary law itself. If anybody’s personal freedom is interfered with without 
lawful justification, he can— 

(a) regain his freedom through the ordinary Courts by means of the writ of 
‘habeas corpus* (see under Art. 226, post) ; 

(b) sue the person (whether a public official or not) who has arrested to detain 
him unlawfully, for damages for false imprisonment or prosecute him criminally 
for assault. To such an action brought by a citizen, ‘act of State’ is no defence. 25 

The Courts can, however, interfere only on the ground of absence, excess or 
abuse of authority, but cannot revise decisions lawfully taken by the Executive, 
on the ground that the Judges are of a different opinion. Of course, in order to 
make an executive action lawful, it must be in conformity not only with the 

substantial provisions but also with the procedural requirements laid down by 

the law. Again, when the executive action is something more of an administra¬ 
tive action and simulates a judicial decision, the Courts impose another common- 
law requirement, namely, that the decision (which is called quasi-judicial) must 
be arrived at in compliance with the principles of natural justice (Sec Vol. I, 
p. 364). 

Again, though a law cannot be invalidated in England on the ground that 
it violates 'due process’, the concept of fairness involved in 'due process’ is applied 
by the Courts in interpreting the law itself, so that an individual may escape from 
executive encroachment upon his liberty or property even though the executive 
action may be apparently supported by a law. Thus, as will appear shortly,— 

(<i) In construing statutes depriving a person of his liberty or property, the 
Courts habitually lean in favour of the individual and would not support the 

executive action unless the terms of the statute authorising the action arc clear 

and explicit. 1 

(b) No person can be punished for an alleged crime unless the terms of the 
statute which creates the offence arc reasonably certain. 3 

(c) The Court leans strongly against an interpretation of a statute which 
deprives the subject of rights of property without compensation 3 and such inten¬ 
tion is not imputed to the Legislature unless the intention is expressed in un¬ 
equivocal terms. 4 The presumption is, of course, weakened in times of national 
emergency. 5 

(B) US.A. 

(I) Due Process. 

The Fifth Amendment to the Constitution of U.S.A. (1791) declares— 

"No person shall be . deprived of his life, liberty or property, without due process 

of law." 

The Fourteenth Amendment imposes similar limitation on the State autho¬ 
rities. These two provisions arc conveniently referred to as the ‘due process 
clauses’. Under the above clauses the American Judiciary claims to declare a law 
as bad, if it is not in accord with ‘due process’, even though the legislation may 
be within the competence of the Legislature concerned. 

While in England, all that Parliament enacts is ‘law of the land’, a legislative 
enactment, in the U.S.A., is not law’ unless it is in conformity with ‘due process’. 
This was explained in the early ease of Murray’s Lessee :® 

"That the warrant now in question is legal process, is not denied. It was issued in con¬ 
formity with an act of Congress. But is it 'due process of law?. 

It is manifest that it was not left to the legislative power to enact any process which 
might be devised. The article is a restraint on the legislative as on the executive and judicial 
powers of the government, and cannot be so construed as to leave Congress free to make any 
process ‘due process of law* by its mere will". 

(25) Entick v. Carrington, (1765) 19 St. Tr. (4) Central Control Board v. Cannon 

1030. Brewery, (1919) A.C. 744 (752). 

(1 ) L. & N. E. Ry. V. Berriman, (1946) I 

All E.R. 268 (H.L.). (5) Edgington v. Swindon Borrough 

(2) Elder ton v. Totalisator Co., (1945) 2 Counc.7, (1938) 4 All E.R. 57. 

All E.R. 624 (C.A.). 

(3) Wheeler v. Green, (1946) 1 All E-R. (6) Murray's Lessee v. Hoboken Land & 

63 (66) C.A. Improvement Co., (1856) 18 How. 272. 
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Since the guarantee applies also against the Judiciary, it follows that any 
judicial proceeding which forfeits the life or liberty of a person, however guilty 
he may be, without complying with the procedural requirements of due process, 
must be held to be invalid. 7 8 9 * 

Curiously, though the very expression ‘due process of law' was borrowed 
from an English statute (sec p. 66, ante) in evolving this concept of ‘due process', 
the fathers of the American Constitution went ahead of the English doctrine of 
Rule of Law. In Chambers v. Florida, 1 Justice Black explained the difference in 
attitude as follows: 

"... A liberty loving people won the principle that criminal punishments could not be 
inflicted save for that which proper legislative action had already by 'the law of the land- 
forbidden when done. But even more t mi needed from the popular hatred and abhorrence 
of illegal confinement, torture and extortion of confessions of violations of the Maw of the 
land’ evolved the fundamental idea that no man’s life, liberty or property be forfeited as 
criminal punishment for violation of that law until there had b.en a charge fairly made and 
fairly tried . . . Thus, as assurance against ancient evils, our country, in order to preserve 
"the blessings of liberty." wrote into its basic law the requirement, among others, that the 
forfeiture of the lives, liberties or property of people accused of crime can only follow if 
procedural safeguards of due process have been obeyed'’.' 

The Constitution, however, docs not define ‘due process of law', and the 
Courts, taking advantage of that, have given it such a liberal interpretation 
according to the facts of each case, as to enable itself to invalidate laws which may 
be supposed to offend against the ‘spirit of the Constitution'. This is clearly 
brought out in the observations of Frankfurter J. in Wolf v. Colorado : B 

"Due process of law conveys neither formal nor fixed nor narrow requirements. It is the 
compendious expression lor all those rights which the courts must enforce because they are 
basic to our free society. ... It is of the very nature of a free society to advance in its stan¬ 
dards of what is deemed reasonable and right ... To rely on a tidy formula for the easy 
determination of what is a fundamental right for purposes of legal enforcement may satisfy 
a longing for certainty but ignores the movements of a free society. It belittles the scale 
of the conception of due process. The real clue to the problem confronting the Judiciary in 
the application of the Due Process Clause is not to ask where the line is once and for all 
to be drawn but to recognise that it is for the Court to draw it by the gradual and the emptnc 
process of *inclusion and exclusion ’.* 

The contents of ‘due process’ cannot, therefore, be enumerated once for all.* 

"The pattern of due process is picked out in the facts and circumstances of each case.’" 0 

The application of the guarantee of ‘Due Process' in the case of civil rights 
has already been explained in Vol. I (pp. 498-503). In the present context we 
are concerned with its application to cases of infringement of the freedom of the 
person or personal liberty and to criminal proceedings. , , , 

As explained earlier (Vol. I, p. 499), ‘Due Process has both a procedural and 

a substantive meaning. . . . , 

Historically speaking, the procedural meaning was the original meaning 
attributed to the Clause. As will be iust seen, it was interpreted as meaning "the 
process of law which hears before it condemns”. 11 Any law which sought to 
deprive a person of his liberty or property without such hearing was condemned 
by the Supreme Court as unconstitutional and invalid, notwithstanding the 
competence of the Legislature to enact it. Thus, originally concerned with 
securing procedural safeguards to a person accused of crime, the Supreme Court 
soon came to apply the Clause to question the substantive reasonableness of social 
and economic legislation from the standpoint of individual liberty, inspired by 
the doctrine of laissez faire. 12 Though the substantive attitude has also been 
extended to nullify criminal laws.—in the realm of personal safety and liberty, 
it is the procedural aspect which has played a more important part and it is with 
that aspect that we arc primarily concerned in the present context. 


(7) Chambers v. Florida, (1940) 309 U.S. 
227. 

(8) Wolf v. Colorado, (1949) 338 U.S. 25. 

(9) Joint Anti-Fascist Refugee Com¬ 

mittee v. McGrath, (1951) 341 U.S. 123. 


(10) Brock v. N. Carolina, (1951) 344 U.S. 
424 (427). 

(11) Hagar v. Reclamation Dist., (1884) III 
U.S. 701. 

(12) Chicago R. R. Co. v. Minnesota, 
(1890) 134 U.S. 418. 
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I. Procedural Due Process. 


Procedural due process means that in dealing with individuals, the Govern¬ 
ment must proceed with "settled usages and modes of procedure’, e.g., that there 
should be no conviction without a hearing. 

In Hovey v. Elliot, 13 the Supreme Court approved of Daniel Webster’s argu¬ 
ment in the Dartmouth case,'* that ‘due process*—“is the process of law which 
hears before it condemns, which proceeds upon enquiry, and renders judgment 
only after trial. Its meaning is that every citizen shall hold his life, liberty and 
property and immunities under the protection of the general rules which govern 
society.” In a later case, 11 the Court said— 

"By due process of law is meant one which, following the forms of law, is appropriate 
to the case and just to the parties to be affected. It must be pursued in the ordinary modes 
prescribed by law, it must be adapted to the end to be attained, and whenever it is necessary 
for the protection of the parties, it must give them an opportunity to be heard respecting 
the justness of the judgment sought. The clause, therefore, means that there can be no 
proceeding against life, liberty or property which may result in deprivation of either, without 
the observance of those general rides established in our system of jurisprudence for the security 
of private rights.” 1 * 


According to Willis,' 3 the requirements of procedural due process arc— 

(1) Notice ; (2) Opportunity to be heard (3) An impartial tribunal; (4) An 
orderly course of procedure. (Sec Vol. I. p. 378). 

‘Due process’ as regards criminal trial means that “no person could be punished 
except for a violation of definite *• and validly enacted laws of the land, and after 
a trial conducted in accordance with the specific procedural safeguards written 
in the Bill of Rights”, 17 to secure, in short, a 'fair trial’. 1 * The State is free to 
regulate the procedure of its Courts in accordance with its own conceptions of 
policy, unless in so doing it 'offends some principle of justice so rooted in^ the 
traditions and conscience of our people as to be ranked as fundamental’. 1 * Thus, 
the State may abolish trial by jury but it cannot substitute trial by ordeal.^ In 
other words, ‘due process’ is violated when there is a failure to observe “that 
fundamental fairness” which is “essential to the very concept of justice”. 10 
In short, 

"Every procedure which would offer a possible temptation to the average man as a judge 
to forget the burden of proof required to convict the defendant, or which might lead him not 
to hold the balance nice, clear and true between the State and the accused denies the latter 
due process of law.”* 1 , , , 

"The deduction is that life, liberty and property arc placed under the protection of known 
and established principles which cannot be dispensed with cither generally or specially ; either 
by Courts or executive officers, or by legislators themselves. Different principles arc applicable 
in different cases, and require different forms and proceedings ; in some they must be judicial ; 
in others the government may interfere directly, and ex parte ; but due process of law in each 
particular case means such an exertion of the powers of government as the settled maxims of 
law permit and sanction, and under such safeguards for the protection of individual rights as 
those maxims prescribe for the class of cases to which the one being dealt with belongs. 
When life and liberty arc in question, there must in every instance be judicial proceedings ; 
and that requirement implies an accusation, a hearing before an impartial tribunal, with proper 
jurisdiction, and a conviction and judgment before the punishment can be inflicted.”-* 


The requirement of ‘due process’, thus, 

"inescapably imposes upon this Court an exercise of judgment upon the whole course of 
the proceedings in order to ascertain whether they offend those canons of decency and fair¬ 
ness which express the notions of justice of English-speaking peoples even toward those charged 
with the most heinous offences.”** 


(13) Hovex v. Elliot, (1897) 167 U.S. 409. 

(14) The Dartmouth College Case, (1819), 
4 Wh. 518. 

(15) Willis. Constitutional Law. p. 662. 

(16) Connotlx v. General Construction Co., 
(1926) 269 U.S. 385. 

(17) Feldman v. United Stales, (1943) 322 
U.S. 487 (502). 

(18) Adamson v. California, (1947) 332 
U.S. 46 (53). 


(19) Brown v. Mississipi, (1936) 297 U.S. 
278. 

(20) Lisenba v. California, (1941) 314 U.S. 
219 (236). 

(21) Turney v. Ohio, (1927) 273 U.S. 510. 

(22) Story, Constitution, 4th Ed., Arts. 
1943-6. 

(23) MaUnski v. N. Y., (1945) 324 U.S. 401 
(476). 
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Whether such fundamental fairness has been denied is to be determined 

“bv an appraisal of the totality of facts in a given ease. That which may. in one setting, 
constitute a denial of fundamental fairness, shocking to the universal sense 
S other circumstances, and in the light of other considerations fall short of such denial . 

The burden is, of course, upon the person who alleges such unfairness to 
show that it was sustained "not as a matter of speculation but as a demonstrable 
reality ”.* 4 

Procedural due process, thus, requires— 

it) That the trial shall be held in public,' * as a safeguard against any attempt 
to employ the criminal courts as ‘instruments of persecution llus rule is 
popularly stated as that the accused must have a day in court . 

Even a summary trial for contempt of court cannot be held in secret or m 
the fudge's chamber . 4 Due process requires that a person may be deprived o 
his life, liberty or property only after he has been advised of the charges against 
him, offered unreasonable opportunity of meeting those charges, aided by a counsel, 
and in open Court . 4 

(«) That the trial shall not be vitiated by pressure from any mob or other 
external factor, e.e., adverse newspaper comments 4 or television broadcast of the 
accused confessing causing such VVommunity prejudice- in the locality where 
the trial was held , 4 as to preclude a fair trials 

(Hi) That the Judge shall be impartial.* i.c., not influenced by a direct, 
personal, substantial pecuniary interest in reaching a conclusion against the 
accused 1 '* [see Vol. I, pp. 345, et seq. j. 

Hence conviction by a Mayor who received a share of the fines as his fees, 
such fees being payable only in ease the accused was convicted, was held violative 
of ‘Due Procesf’J 4 but not so where the Mayor received a fixed salary even though 
the salary was paid out of a fund to which the fines imposed by him contributed. 
liv) That the Court shall have jurisdiction . 11 

(v) That the accused shall have real notice of the true charge against him 
for which he is tried. 1 * Conviction upon a charge not made would be sheer denial 
of due process ”. 14 

Thus, due process was held denied— 

(a) Where an ignorant layman, without counsel, entered a plea of guilty to 
what he believed mbe a charge of simple burglary, on the of he 

prosecuting attorney that he would be lenient y dealt w«h if he entered such a 
plea, when in fact he was charged with “burglary with explosives . 

P lb) Where, on appeal from conviction for an offence under one section of a 
statute, the appellate court sustained the conviction for violation of another 
section of that statute, for which the appellants had never been charged or tried. 


(24) Betts v. Brady, (1942) 316 U.S «55. 

(25) Darcy v. Handy, (1955) 351 U.S. 454 

(!) Gaines v. Washington, (1928) 277 US. 

81. 

(2) Apart from the deduction from the 
’Due Process’ clause, a public trial is speci¬ 
fically guaranteed by the Sixth Amendment, 
as regards criminal proceedings in 

courts jcf. Betts v. Brady, (1942) 316 U S. 
455) (see under Art. 22 (1), post). 

(3) Art. 10 of the Universal Declaration 
of Human Rights says— 

“Everyone is entitled in full equality to a 
fair and public hearing by an independent 
and impartial tribunal, in the determination 
of his rights and obligations and of any 
criminal charge against him." 

(4) Re Oliver, (1948) 333 U.S. 257. 


(5) Moore v. Dempsey, (1923) 261 U.S. 86 

lOI\ 

(6) Stroble v. California, (1952) 343 U.S. 
181. 

(7) Ridean v. Lousiana, (1962) 372 U.S. 
723. 

(8) Shepherd v. Florida, (1951) 341 U.S. 
50. 

(9) Cf. ‘independent and impartial tribu¬ 
nal' in Art. 10 of the Universal Declaration 
of Human Rights, quoted at f.n. (3), ante. 

(10) Tomey v. Ohio, (1927) 273 U.S. 510. 

(11) Dugan v. Ohio, (1928) 277 U.S. 61. 

(12) Twining v. New Jersey, (1908) 211 
U.S. 78. 

(13) Smith v. O'Grady, (1941) 312 U.S. 329. 

(14) De Jonge v. Oregon, (1937) 299 U.S. 

^(iS) Cole v. Arkansas, (1948) 333 U.S. 196. 
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Where, however, the accused was charged with a bigger offence, he was allowed 
to plead guilty of a lesser offence since the charge of the graver offence gave 
sufficient notice of the lesser offence involved in the act for which he was charged. 1 * 

(vi) That the charge should be specific 14 and worded in such language as 
“men of ordinary intellect” could follow . 11 

(vii) That the nature and cause of the accusation should be communicated to 
the accused sufficiently in advance of the trial so as to enable him to prepare his 
defence. 18 

( viii ) That there should be an ‘ascertainable standard of guilt'. 1 * A criminal 
statute which is either vague 20 or gives contradictory commands, 21 offends against 
Due Process. 

It follows from the requirement of ‘notice’ 22 that the law should (a) clearly 
provide that it shall be an offence to do or to fail to do, the acts specified 
therein ; and also ( b) clearly indicate those to whom it applies. 1 * 

“Legislation may run afoul of the due process clause because it fails to give adequate 
guidance to those who would be law-abiding, to advise defendants of the nature of the offence 
with which they are charged, or to guide courts in trying those who are accused , \ , ° 

A statute is vague within the meaning of this rule if a man of common 
intelligence 1 ** 23 is unable to determine whether or not he is committing the 
offence. 24 If a statute fails to give notice of what acts will be punished, the 
statute itself will be unconstitutional, and a specification of the details of the 
offence in the charge will not serve to validate the statute. 24 • 

As has been explained earlier (Vol. I. p. 509), a statute also offends ‘Due 
Process' if it is so broad as to prohibit an act which is constitutionally protected. 22 

I. Applying the above tests, the Court has invalidated statutes imposing 
criminal sanctions— 

(<z) For the exaction of ‘unjust or unreasonable’ charges for ‘necessaries’. 1 * 

(6) For showing films of such character as to be prejudicial to the ‘‘best 
interests of the people”. 24 

(c) For the payment of employees less than ‘‘the current rate of per diem 
wages in the locality where the work is performed ’.* 

(d) For printing, publishing etc., of printed matter containing ‘‘criminal news, 
....or stories of deeds of bloodshed, lust or crime ”. 22 

(c) For committing acts injurious to the ‘public morals’. 1 

II. As to the vagueness relating to the persons to whom a criminal statute 
is applicable,—the Court has invalidated a statute which sought to penalise as a 
‘gangster* any person ‘‘not engaged in any lawful occupation, known to be a member 

of any gang consisting of two or more persons, who has been convicted.”, 

for want of a definition of the italicised words cither in the statute or in common 
law. 1 

III. Though the principle that ‘ignorance of law’ is no excuse 2 is acknow¬ 
ledged in the US.A. and it is also competent for the Legislature to make the 
commission of an act an offence irrespective of a requirement of the knowledge 
that such act constitutes an offence, 3 in the matter of an offence constituted by 
an omission or failure to do an act, e.g., to failure to get oneself registered in a 


(16) Patcrno v. Lyons, (1948) 334 U.S. 314. 

(17) V. S. v. Lattimore, (1955) 127 F. Supp. 
405. 

(18) Powell v. Alabama. (1932) 287 U.S. 45. 

(19) U. S. v. Cohen Grocery, (1921) 255 

U fi0 ) ] Musser v. Utah, (1948) 333 U.S. 95 
(97). 

(21) U. S. v. Cardiff, (1952) 344 U.S. 174. 

(22) Winters v. N. Y., (1948) 333 U.S. 507 ; 
Williams v. U. S., (1951) 341 U.S. 97. 


(23) Connally v. General Construction Co., 
(1926) 269 U.S. 385. 

(24) Lametta v. New Jersey, (1939) 306 
U.S. 451. 

(25) Gelling v. Texas, (1952) 343 U.S. 960. 

(1) Lametta v. New Jersey, (1939) 306 
U.S. 451. 

(2) Shevlin Car ben ter Co. v. Minnesota, 
(1911) 218 U.S. 57 (68). 

(3) Chicago D. & Q. R. Co. v. V. S., 
(1920) 220 U.S. 559. 
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State, 4 it has been held that it would be a violation of due process to provide that 
the omission will constitute an offence even when a person fails to do the act 
prescribed without knowing that it constitutes an offence. 4 * 

IV. The Court will not, on the other hand, invalidate a statute for vagueness 

if the language used in the statue— . , 

la) has a well-settled meaning which is commonly known ; 4 or a technical 
meaning known to those who are affected by the statute ; 7 or 

(b) may be clarified by reference to well-developed common-law concepts 8 or 
when viewed *in its statutory setting* ;• or 

(c) has been interpreted by Court already. 10 

The doctrine of vagueness does not, in other words, require ‘impossible 
standards of specificity*. 4 . What the rule of certainty demands is ‘no more than 
a reasonable degree of certainty*. 11 All that is required is that the language 
conveys a sufficiently definite warning as to the prescribed conduct when measured 
by common understanding and practices 

Thus the Court has refused to invalidate a statute which penalises— 

(0 the pasturing of sheep on any public domain 'range 1 ‘usually occupied by 

any fi^the^coerc'ion of an employer to employ persons "in excess of the number of 
employees needed to perform actual services ’ I 4 . 

• (iii) work in excess of the prescribed maximum hours except in case ot 
emergency ; ,s # ... 

(tv) a "conspiracy in restraint of trade ; 

(„) a material that is "obscene, lewd, lascivious or filthy ;• obscene or 
indecent’’, 13 t _ . . . . 

even though these words were not defined or explained. . . 

(vi) That the accused shall have adequate opportunity of being heard in 
defence of the charge brought against him. 11 

Several corollaries have been drawn from this rule— . , , 

(a) The accused is presumed to be innocent and can be convicted only on 
proof of all the elements of the crime charged against him. 14 

(b) In view of the above presumption, it is not within the province ot the 
Legislature to declare an individual guilty, 18 or presumptively guilty of a crime. 
A judicial finding of fact cannot, therefore, be substituted by a statutory presump¬ 
tion that is arbitrary or that operates to deny a fair opportunity to repel 
it 18 (see Vol. I, p. 523). 

**A statutory presumption cannot be sustained if there be no rational connection between 
the fact proved y aSd the ultimate fact presumed, if the ' nf< £ n <*J * ‘ he ' 1r ~"l „ ,hc ° ,hcr 
is arbitrary because of lack of connection between the two in common experience . 

But, notwithstanding the presumption of innocence it is permissible for the 
Legislature to shift the burden of proof to the accused, provided the limits of 
fairness are not transgressed.* 8 These limits, for instance, are- 

(0 That the State must have proved enough to make it just for the accused 
to rebut what has been proved.* 8 


(4) Lambert v. California, (1957) 355 U.S. 

22S ( 22 «)- nr 

(4a Musser v. Utah, (1948) 333 U S. 95. 

(5 U. S. v. Pelrillo, (1947) 332 US. \. 

(6 Connolly v. General Construction Co., 

(1926 269 U.S. 385. , <irt|0k ,,, 

(7 Omaechevarria v. Idaho, (1918) 246 

’ (8 )*Nash v. U. S., ( 1913 ) 2J9 US. 373. 

(9) V. S. v. Spector, (1952) 343 US. 169. 

(10) Jordan v. De George, (19al) 341 u.a. 
223. 

(11) Boyce Motor Lines v. U. S., (1952) 
342 U.S. 337. . 

C2—10 


(12) Roth v. U. S., (1956) 354 U.S. 476 
(49/). 

(13) Baltimore & Ohio Ry. Co. v. Inter¬ 
state Commerce Commn., (1911) 221 U.S. 
612. 

(14) Powell v. Alabama, (1932) 287 U.S. 
45 168). 

(15) Chnstoffel v. U. S., (1949) 338 U.S. 
84. 

(16) Manley v. Georgia, (1929) 279 U.S. I. 

(17) Tot v. U. S., (1943) 319 U.S. 463 
(467-8). 

(18) Morrison v. California, (1934) 291 U.S. 
82 (88-9). 
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(ii) That upon a balancing of convenience or of the opportunities for know¬ 
ledge the shifting of the burden will be found to be aid to the accuser without 
subjecting the accused to hardship or oppression. 18 - 19 . . „ 

(c) That the accused shall have the opportunity of summoning and examining 
witnesses to refute the charges against him. This has been acknowledged as a 
requirement of due process,- apart from the right of °bta.nmg n C H °3 U / S ° ry 
process for summoning witnesses which is guaranteed by the 6th Amendment. 

1 ( d) That the accused shall have the opportunity of confronting the prosecu¬ 
tion witnesses 204 and of cross-examining them face to face. So far as federal 
criminal proceedings are concerned, this is secured by the Sixth Amendment. 

Whether the same requirement follows from the ‘Due Process’ Clause (14th 
Amendment) is not so clear. 22 It was so assumed in Snyder v. Massachusscts - 
and more definitely in In re Oliver in quashing the conviction of a witness for 
perjury, upon a comparison of his evidence with that of another witness, and 
without a separate trial on the charge of perjury. 

Certain exceptions have been admitted to the right of cross-examination 
owing to the very nature of the exceptional circumstances, viz., in respect ot 

(i \ Dxintr Declarations . 24 . . , . . 

(,•;•) Stenographic report of the evidence at a former trial of a witness who 

S ^(fi^UndUcloscd confidential information may be relied upon m excluding 
an alien from admission. 1 which, of course, is not z criminal proceeding. 

liv) The same principle has been applied (by a 5 to 4 majority) in denying an 
application for suspension of deportation of a resident alien. This exception of 
tlic usual principle of due process to a person who was otherwise entitled to the 
constitutional protection was justified on two ground^) that suspension of 
deportation to an alien was a matter of grace not of right and, 
there was no right to a hearing in such proceeding as in the like proceeding for 
suspension of a criminal sentence ;* ( b) that the interests of national security 

ju s tified^thCt C xccpuon^scd $hall nol be convicted upon coerced or involuntary 

confession. 4 . 

An extension of this principle has led to the holding that evidence obtained 
throuch force or by means which ‘shock the conscience shall be inadmissible. 
e » the evidence of morphine capsules extracted from the person of an accused 

through the use of a stomach pump. 5 , . , , c 

(w) That the accused shall not be convicted by evidence obtained by means ot 
entrapment or through informers or the like; 4 or by testimony known to be 
perjured 1 or by suppressing material evidence, 2 * or evidence favourable to the 
accused. 9 * 


(19) Hawker v. N. Y.. (1898) 170 U.S. 189. (3) Jay v. Boyd, (1956) 351 V.S, *45. 

/-im r .. r (ioim ill US ?S7 (4) Lynunin v. Illinois, (1963) 3/2 U.S. 

JMSKSiftae s 4 SiArf® 

xrrrw'M "At v - ■ « 

3 ** gj 227 ; V. twss? * 

(22) In this respect, the Anglo-Indian doc- 410. 

trine of natural justice is more pronounced. (S) Rcchin v. California, (1952) 342 U.S. 

(23) Snyder v. Massachusscts, (1934) 291 165. 

U.S. 97. „ (6) Sherman v. U. S.. (1958) 356 U.S. 369. 

(24) Kirby v. U. S., (1809) 1/4 U.S. 4/ (7) Mooney v. Holohan, (1935) 294 U.S. 

(6 ?2S) Mattox v. V. S., (1895) 156 U.S. 237 10 * N y /// inois> (I958) 36 o U.S. 264. 

(2 40). . ( 9) Alcona v. Texas, (1957) 355 U.S. 28 

(1) Shaughnessy v. Mezet, (1954) 34S U.S. 

206 (2) Berman v. V. S., (1938) 302 U.S. 211 (?*) Brady v. Maryland, (1962) 373 U.S. 

(2/3). 83 
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It is open to a prisoner to establish facts, subsequently discovered, to show that 
the evidence upon which he was convicted was perjured.'' In short, due process is 
violated if the State seeks to secure the conviction of a person by means of a 
contrivance, through the pretence of a trial, 7 or there has been a “fundamental 
unfairness in the use of evidence whether true or false”. 10 


(vti) That the accused shall have adequate legal assistance " where the denial 
of such assistance works a 'fundamental unfairness'. 13 The requirement of ‘I)uc 
Pioccss’ includes not only the right of representation at the trial by a counsel'* 
but also the right to prepare the defence with the help of a counsel. 1311 and to 
consult him in private before and during trial, 13 from the moment of indictment. 10 

The guarantee is violated if the accused is not given reasonable time and 
opportunity to secure a counsel for the preparation of defence" (see, further, 
under art. 22 (1), post). 

(а) Where the accused is in a position to secure a counsel o'f his own, he has, 
in a criminal proceeding, an unqualified right to be heard through him." 

(б) Where the accused is not in a position to secure a counsel, it is the duty 
* of the Court to employ a counsel for the accused, irrespective of any question 

of prejudice." " 


II. Substantive Due Process. 


(i) The foremost substantive application of the Due Process Clause to annul 
criminal legislation comes from the conflict of a criminal law with the rights 
guaranteed* by the First Amendment, c.g., the freedom of speech and of the 
press ; ao frecclom of assemblyfreedom of association. 33 either because the 
restriction was excessive or because the danger was not ‘clear and present’ so as 
to justify the restriction or because the means adopted had no substantial relation 
to the object to be achieved. These aspects have been fully explained in Vol. I, 
under Art. 19 (c/. Vol. I, pp. 534 ct scq.). 

(II) Habeas Corpus. 

Apart from the 'Due Process’ Clause, the other safeguard for the protection of 
personal liberty in the U.S.A., as in England, is the remedial writ of habeas 
corpus, by which the guarantee of 'due process’ is enforced in cases of deprivation 
of personal liberty. The power to issue the writs was assumed by the Courts in 
the American colonics as an incident of English common law, so much so that 
the framers of the national Constitution did not think it necessary to insert any 
provision in the Constitution, specifically conferring this power. On the other 
hand, it was assumed that the power exists and in Art. I, s. 9 (2), what was ought 
to be guarded against was a suspension of this writ— 

"The privilege of the writ of habeas corpus shall not be suspended, unless when in cases 
of rebellion or invasion the public safety may require it". 

The exercise of this jurisdiction by the federal Courts is governed by statute. 
The Judiciary Act, 1789 gave the federal Courts the power to issue the writ 
(inter alia) of habeas corpus “aggrccablc to the principles and usages of law". 
The jurisdiction of the American federal Courts is wider than of the English 


(10) Lisenba v. California, (1941) 314 U.S. 
219 (236). 

(11) Powell v. Alabama, (1932) 287 U.S. 45. 

(12) Gibbs v. Burke, (1949) 337 U.S. 773 ; 
Gallegos v. Nebraska, (1951) 342 U.S. 55 
(64). 

(13) Reece v. Georgia, (1955) 350 U.S. 85. 

\5S*(l60°° re V ' Michigan ' < 1957 ) 355 US - 
(15) Avery v. Alabama, (1940) 308 US. 444 
(446) ; Hamilton v. Alabama, (1961) 368 U.S. 


(16) Spano v. N. Y., (1959) 79 S. Ct. 1202. 
{1209). 

(17) Chandler v. Fretag, (1953) 348 U.S. 3. 
(18-19) Gideon v. M'ainwright, (1962) 372 

U.S. 335 (345). 

(20) Gitlow v. N. Y., (1925) 268 U.S. 652 ; 
Stromberg v. California, (1931) 283 U.S. 359 ; 
Thornhill v. Alalmma, (1940) 310 U.S. 88; 
Butler v. Michigan, (1956) 352 U.S. 380. 

(21) De Jonge v. Oregon, (1937) 299 U.S. 
353. 

(22) Cf. Yales v. U. S„ (1956) 354 U.S. 298. 
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Courts, by reason of the wide language of a statute of 1867 (Habeas Corpus Act) 
which lays down that the federal Courts shall have 

“power to grant writs of habeas corpus in all cases where any person may be restrained 
of his or her liberty in violation of the Constitution, or of any treaty or law of the United 
States” 

As a result of this— . , . . 

(a) A federal Court may issue the writ even in cases where person is detained 
in execution of a sentence imposed by a Court of competent jurisdiction, 23 and 
up to the moment of execution of a death sentence. 24 

(b) Since the writ exists for the protection of the Constitution, the Court has 
a responsibility in this matter whenever a violation of the Constitution is alleged. 

«The proponent before the Court is not the petitioner but the Constitution of the United 
States .”** 

If the Court is satisfied as to the violation of ‘due process’, neither delay 24 25 
nor technicalities and forms 1 may stand in the way of issuing the writ. 


(C) Eire.— Art. 40 (4) of the Constitution of 1937 says: 

“No citizen shall be deprived of his personal liberty save in accordance with law.” 

‘Save in accordance with law’ has been interpreted to mean ‘in accordance 
with the law as it exists at the time when the Article is sought to be invoked. 

The view of Duffy, J., 3 that ‘law’, in the above Article meant law which was 
consistent with the constitutional guarantees and not any law enacted by the 
Legislature, was not supported by the Supreme Court, on a reference by the 

PrCS In Cl the result, this provision (1 ike Art. 21 of our Constitution) is no safeguard 
against the Legislature itself. 

(D) U.S.S.R.— Art. 127 of the Soviet Constitution says— 

"Article 127.— Citizen* of the U. S. S. R. arc guaranteed inviolability of the person. No 
person mav be placed under arrest except by decision of a court or with the sanction of a 
procurator." 

Art. 30 then provides— 

“No person shall be condemned and suffer any penalty save in virtue of a judicial decision 
pronounced in conformity with the law". 

(E) West Germany.—An. 2 (2) of the West German Constitution (1948) 
declares— 

“Everyone shall have the right to life and physical inviolability. The freedom of the 
Individual shall be inviolable. These rights may be interfered with only on the basis of the 
legal order." 

Though the freedom of life and liberty guaranteed by the above Article may 
be restricted, such restriction will be valid only if it is in conformity with the 
‘legal order’. Being a basic right , the freedom guaranteed by Art. 2 (2) is binding 
on the legislative, administrative and judicial organs of the btatc |Art. l (•*)]• 
This gives the individual the right to challenge the validity of a law or an 
executive act violating the freedom of the person by a constitutional complaint 
to the Federal Constitutional Court, under Art. 93. , A . 

Procedural guarantee is given by Arts. 103 (1) and 104. Art. 104 (l)-(2) 

provides— 

"(I) The freedom of the individual may be restricted only on the basis of a formal law 

and only with due regard to the forms prescribed therein..... ,_ 

(2) Only the Judge shall decide on the admissibility and continued deprivation of 

liberty". # _ 

These provisions correspond to Art. 21 of our Constitution and the Court 
is empowered to set a man to liberty if it appears that he has been imprisoned 

(23) Cf. Francis v. Reswcber, (1947) 329 (1) Frank v. Mangum, (1915) 237 U.S. 

II S 4S9 309 (33/). 

(24) Chessman y. Teels, (1957) 354 U.S. (2) In re Art. 26. (1940) I.R. 470. 

15 £ ' (3) Stale v. Lennon ( Burke’s case), (1940) 

(25) Smith v. O’Grady, (1941) 312 U-S. 321. I,R. 136, 
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without the authority of a formal law or in contravention of the procedure 
prescribed therein. ... . 

Art. 103 (1) goes beyond Art. 12 of our Constitution by ensuring due process 

in a judicial hearing: 

"Everyone brought before a Court shall have a claim to proper legal hearing". 

Under Art. 104. a person whose liberty is infringed is entitled to be brought 
before a Court and in the Court he is entitled to a ‘fair hearing*. If, therefore, 
the trial docs not conform to the standard of a fair hearing, the aggrieved 
individual can have the judgment annulled on that ground by a constitutional 
complaint to the Federal Constitutional Court. 

(F) Japan.— Art. XXXI of the Japanese Constitution of 1946 says— 

"No person shall be deprived of life or liberty. nor shall any other criminal penalty he 
imposed, except according to procedure established hv law. 

This article is similar to Art. 21 of our Constitution save that it includes other 
criminal penalties, such as fine or forfeiture within us ambit. 


India 


Object of Art. 21. 

This Article is not intended to be a constitutional limitation upon the powers 
of the Letrislaturc otherwise conferred by the Constitution.* Its object is simply 
to serve as a restraint upon the Executive so that it may not proceed against the 
life or personal liberty of the individual save under the authority of some law and 
in conformity with the procedure laid therein. . . , 

Art 21 read with Art. 22. contains the entire provision relating to deprivation 
of life or personal liberty, as distinguished from ‘restriction* of the right to move 
freely throughout the territory of India, which is dealt with in Art. 19 (I) (</) 

and (5).* [Sec Vol. I]. t ... , 

Before a person is deprived of his life or personal liberty the procedure 
established by law must be strictly followed and must not be departed from to 
the* disadvantage of the person affected.' 

Scope of Art. 21. 

The words ‘except according to procedure established by law* suggest that 
Art. 21 docs not apply where a person is detained by a private individual and 
not by or under authority of the State. Since no fundamental right is infringed 
when the detention complained of is by a private individual. Art. 32 also cannot 
be invoked in such a case. 4 5 * * |But a petition under Art. 226 would lie; sec post]. 


‘Life*. 

The expression ‘deprived of life’ should not be construed to refer only to the 
extreme case of death. In the words of Field J.. ‘life’ in this context should mcan- 
“something more than mere animal cxisteme. The inhibition against its deprivation 
extends to all those limbs and faculties by which life ts enjoyed. The proy.s.on equally prohi¬ 
bits the mutilation of the body by the amputation of an arm or leg. or he putting out of an 
eye or the destruction of any other organ of the l»ody through which the soul communicates 
with the outer world.”' 

But it refers to freedom of the person and cannot be extended to include a 
person’s livelihood. 8 


(4) Gohnlan v. Stale of Madras. (1950) 
S.CJ. 174 (186-7, Kania C.J.): (1950-51) C.C. 
74 (79 )- , „ . . 

(5) Makhan Sin eh v. State of P""**”. 

(1950) S.C.R. 88: (1950-51) C.C. 180 f 181): 

Naranian v. Stale of Punjab. A. 1950 S.C. 

106. 


(6) Vidya Verma v. Shivnarain, (1955) 2 
S.C.R. 983. 

(7) Munn v. Illinois, (1877) 94 U.S. 113, 
Field J. (dissenting). 

(8) Sant Ram. in re. A. 1960 S.C. 932 
(935). 
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. ‘Personal Liberty*. 

‘Liberty’ is a very comprehensive term and let alone it would include not 
merely freedom to move about unrestricted but such liberty of conduct, choice 
and action as the law gives and protects. 9 

(A) In the U.S.A., the Supreme Court has taken advantage of the generality 
of the word liberty in expanding the scope of the ‘Due Process’ clause. Though 
it has never defined the word, it has often emphasised that it “is not confined to 
mere freedom from bodily restraint” and that “liberty under law extends to the 
lull range of conduct which the individual is free to pursue”. 10 

(B) But by qualifying the word liberty by the word ‘personal’, the import of 
the woid liberty m Art. 21 of our Constitution is narrowed down 11 to the meaning 
given in English law to the expression ‘liberty of the person’ or ‘personal freedom*! 
i.c., the right not to be punished, imprisoned or coerced except according to the 
procedure established by law, 9 or, in the words of Dicey, 1 *— 

**5 s .“ b J* ct f cd «°. imprisonment, arrest or other physical coercion in any 
mcr that does not admit of legal justification.” 7 

It is the antithesis of physical restraint or coercion. 13 
According to Blackstonc the right of personal liberty include? 

•i he 

. or 

of law." 


maniu* 


power of locomotion, of changing situation, or i 
place ones inclination may direct, without imprisonment 


removing one’s person to whatsoever 
* or restraint, unless by due course 


In Kharak Singh v. State of U. P., 134 the majority of the Supreme Court has 
reiterated that the personal liberty which is safeguarded by Art. 21 is the freedom 
Irotn a tangible physical restraint and not freedom from invasion of privacy or 
protection of a person’s personal sensitiveness. There is. therefore, no violation of 
Art. 21 by domicilliary visits made to the house of a suspect. 

‘Deprived*. 

Deprivation means ‘total loss'. 14 Deprivation of personal liberty, therefore, has 
not the same meaning as restriction of free movement. It is die total loss of 
personal liberty which is sought to be protected bv Art. 21, as distinguished from 
restriction or partial control of the right to move freely which is referred to in 
Art. 19 (I) (d) read with cl. (5) of that Article. 13 


‘Procedure established by law*. 

‘Procedure’ means the manner and form of enforcing the law. Art. 21 simply 
means that you cannot deprive a man of his personal liberty, unless you follow 
and act according to the law which provides for the deprivation of such liberty. 13 

Our Constitution does not guarantee the right to any particular procedure for 
the deprivation of life or personal liberty besides those contained in Art. 22. The 
Legislature is left free to lay down any procedure, 14 within the ambit of the 
legislative power conferred by Entry 2 of List III (‘criminal procedure’), subject, 
of course, to the limitations included in Arts. 14, 20 and 22. The Courts shall 
have no power to invalidate a legislation on the ground that the procedure provided 
therein is arbitrary. 14 


(9) Allegeycr v. Louisiana, (1897) 165 U.S. 
5/8. 

(10) Rolling v. Sharpe, (1954) 347 U.S. 497 
(499). 

(11) Keith, Constitutional Law, p. 434. 

(12) Diccy, Constitutional Law, 9th Ed., 
pp. 207-8. 

(13) Gopalan v. State of Madras, (1950) 

S.C.J. 174 (270 1, Mukherjea J.). [Our 

Supreme Court thus differs from the view 


expressed in Wills, Constitutional Law, at 
p. 7I0J. 

(13a) Kharak Singh v. State of U. P., A. 
1963 S.C. 1295 (1300). 

(14) Blackstone’s Commentaries, Bk. I, 
p. 134. 

(15) Gopalan v. State of Madras, (1950) 
S.C.R. 88: (1950-51) C.C. 74, (82, I0S, III). 

(16) Ibid, p. .114, Das J. [Sec also p. 270, 
ante). 
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‘Established by law*. 

I. By the use of these words, our Constitution accepts the English principle 
of supremacy of the law, in preference to the American doctrine of judicial review 
of legislation, so far as personal liberty is concerned. Liberty, according to this 
view, as we have seen 17 is a “liberty confined and controlled by law '. ‘Law' in this 
expression means State-made or enacted law and not the general principles of 
natural justice. 1 * Procedure established by law thus means procedure prescribed 
by the legislature. 1 * 19 

“Art. 21 affords no protection against competent legislative action in the field of substantive 
criminal law, for there is no provision for judicial review, on the ground of reasonableness or 
otherwise of such laws. 

II. It is to be noted that the Clause originally stood in the Draft Constitution 
as follows (Cl. 15)— 

“No person shall be deprived of his life or liberty without due process of law”. 

The Drafting Committee introduced two changes in the Clause 20 —(f) They 
qualified the word ‘liberty’ by the word ‘personal' in order to preclude a wide 
interpretation of the word as in the U.S.A., so as to include the freedoms which 
had already been dealt with in Art. 13 (corresponding to Art. 19 of the Cons¬ 
titution). (ii) They also substituted the words “due process of law” by the words 
“procedure established by law”, following the Japanese Constitution (Art. XXXI ; 
see p. 76, ante), because they were more ‘specific. 

On the question whether the expression ‘due process of law’ should be res¬ 
tored in place of the words ‘procedure established by law*, there was a sharp 
difference of opinion in the Assembly even amongst the members of the Drafting 
Committee. On the one side was the view of Sri Munshi, in favour of ‘due 
process’:*°* 

"... the essence of democracy is that a balance must be struck Ixrtwccn individual liberty 
on the one hand and social control on the other. We must not forget that the majority in a 
legislature is more ancious to establish social control that to serve individual liberty .... the 
amendment would enable the courts to examine not only the procedural part . . . but also the 
substantive law. When a law had been passed which entitled government to take away the 
personal liberty of an individual, the court will consider whether the law which has l>ccn 

passed is such as is required by the exigencies of the case, and. therefore. the balance 

will be struck between individual liberty and social control". 

The stalwart on the other side was Sri Alladi Krishnaswami who said 1 — 

“Three gentlemen or four gentlemen, sitting as a court of law, and stating what exactly 
is due process according to them in any particular case, after listening to long discourses and 
arguments ..... may appeal to certain democrats more than the expressed wishes of the 
legislature . . . This clause may serve as a great handicap to all social legislation, for the 
ultimate relationship between employer and labour, for the protection of children, for the 
protection of women. . . . One thing also will have to l>e taken into account, viz., that the 
security of the State is far from being so secure as we are imagining at present". 

Dr. Ambcdkar merely summed up the two views and left it to the House 
“to decide in any way it likes".*** 

The House adopted the Clause as drafted by the Drafting Committee, rejecting 
‘due process’. The result, as stated by Dr. Ambcdkar. at a subsequent stage,* 01 ' 
was that Art. 21 gave “a carte blanche to make and provide for the arrest of any 
person under any circumstances as Parliament may think fit.” Art. 22 was intro¬ 
duced with a view to imposing some limitations upon the Legislature. 


(17) Liversidge v. Anderson, (1942) A.C. 
206 (260). 

(18) Gopalan v. State of Madras, (1950) 
S.C.R. 88 IKania C.J. (p. 109 ); Mukherjea J. 
(p. 256) ; Das. J. (p. 319)): (1950-51) C.C. /4 
(133). 

This view has been adopted by Sastri J. 
in the later case of Ram Singh v. State of 


Delhi, (1951) S.C.R. 451: (1950-51) C.C. 158 
(160), and by Mahaj an J. in Krislinan v. 
State of Madras, (1951) S.C.R. 621, and, ever 
since, it holds the field. 

(19) Collector of Malabar v. F.hrahim, A. 
1957 S.C. 688 (690). 

(20) Cf. C.A.D., Vol. VIII. p. 844. 

(20a) VIII C.A.D., pp. 851-4; 1000. 

(20b) IX C.A.D., 1496-7. 
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In Gopalan’s case, 21 Kania C.J. took note of the above changes in the Article 
at the drafting stage and held that the American doctrine of 'Due Process’ could 
not be imported into the Article simply because the words ‘Due Process’ were 
deliberately omitted from the Article. Thus said the Chief Justice— 

“Normally read, and without thinking of other Constitutions, the expression “procedure 
established by law’’ must mean procedure prescribed by the law of the State. If tnc Indian 
Constitution wanted to preserve to every person the protection given by the due process clause 
of the American Constitution there was nothing to prevent the Assembly from adopting the 
phrase, or if they wanted to limit the same to procedure only, to adopt that expression with 
only the word 'procedural' prefixed to 'law'. However, the correct question is what is the right 
given by Art. 21? The only right is that no person shall be deprived of his life or liberty 
except according to procedure established by law. One may like that right to cover a larger 
area, but to give such a right is not the function of the Court; it is the function of the 
Constitution. To read the word ‘law’ as meaning rules of natural justice will land one in 
difficulties because the rules of natural justice, as regards procedure, arc nowhere defined and 
in my opinion the Constiution cannot be read as laying down a vague standard. This is 
particularly so when in omitting to adopt “due process of law” it was considered that the 
expression “procedure established by law*' made the standard specific. It cannot be specific 
except by reading the expression as meaning procedure prescribed by the legislature."*' 

"The only right given by Art. 21 is that no person shall be deprived of his life or liberty 
except according to 'procedure established by law. By adopting that phrase, the Constitution 

gave the legislature the final word to determine law. Our protection against legislative 

tyranny, if any, lies, in the ultimate analysis, in a free and intelligent public opinion which 

must eventually assert itself. It is not for the Court to question the wisdom and policy 

of the 'Constitution' which the people have given unto themselves. It is only in express 

constitutional provisions limiting legislative power and controlling the temporary will of a 
majority by permanent and paramount law settled by the deliberate wisdom of the nation that 
one can find a safe and solid ground for the authority of courts of justice to declare void any 
legislative enactment. Any assumption of authority beyond this would be to place in the 
hands of the judiciary powers too great and too indefinite cither for its own security or the 
protection of private rights."*' 

In the later case of Krishnati v. State of Madras, 22 Mahajan J. explained it 
more clearly— 

“It is open to Parliament to change the procedure by enacting a law and that procedure 
becomes the ‘procedure established by law' within the meaning oi that expression in Art. 21 
of the Constitution."** 

II. Even though in Gopalan’s case, 21 'law* in Art. 21 was interpreted to 
mean ‘enacted law', later cases have understood that interpretation to refer to 
‘positive law' as distinguished from 'natural law', and not to restrict the word to 
statutes or laws made by the Legislature. It would, therefore, include anything 
having the authority of law, e.g., 

(i) Rules made by the Legislature under Arts. 118 (1) and 208 (1), and the 
privileges of each House under Arts. 105 (3) and 194 (3), including the power of 
a House to punish for contempt. 23 

(it) The power of a High Court to punish for contempt of itself under 
Art. 2 1 5 24 or its summary powers in this behalf as it existed under the common 
law prior to the Constitution and which was continued by Art. 372. 2S Under 
these powers, therefore, the High Court can adopt any procedure for punishment 
of contempt, provided only the procedure is fair and the contemner is given a fair 
and reasonable opportunity of defending himself. 1 

It would not, however, include mere executive or departmental instructions 
which have no statutory basis, e.g., the U. P. Police Regulations.'* 

III. Such law must, however, be a valid law. 2 


(21) Gopalan v. State of Madras, (1950) 
S.C.R. 88 (111-2). 

(22) Krishnati v. Stale of Madras, (1951) 

S.C.R. 621 (Mahajan & Das JJ-): (1950-51) 

C.C. 169 (174). __ 

(23) Sharma v. Sri Krishna, A. 1959 S.C. 

39 (24) Suite of Bombay v. Mr. P., A. 1959 
S.C. 182 (18S). 


(25) In the matter of Basanta Chandra 
Ghosh, A. I960 Pat. 430 (441) F.B. 

(1) Sukhdeo Singh v. Teja Singh, A. 1954 
S.C. 186 (190). 

(la) Kharak Singh v. State of U. P., A. 
1963 S.C. 1295 (1299). 

(2) Collector of Malabar v. Ebrahim, A. 
1957 S.C. 688 (690). 
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Hence, notwithstanding Art. 21, it is open to challenge the constitutionality 
of a law which deprives a person of his life or liberty on the grounds— 

(a) that it has not been enacted by a competent Legislature: 3 

lb) that the law suffers from the vice of excessive delegation: 3 * 

lc) that it constitutes a colourable exercise of the legislative power: 3 * 

(</) that, if the law be a subordinate legislation, it is ultra vires, or, if it be 
an order, that it is mala fide: 3 * 

(e) that it contravenes any of the fundamental rights other than Art. 21." 

IV. But such law may not necessarily be a law for the punishment of crimes. 
Thus, an arrest or detention under s. 13 of the Bombay Land Revenue Act. 1876, 4 
or under s. 48 of the Madras Revenue Recovery Act, 1864, 2 for the recovery of 
Government dues is a deprivation in accordance with the 'procedure established 
by law’. 


Whether a law made under Art. 21 is subject to other fundamental 
rights included in Part 111. 

There arc certain observations in Gopalan's case 3 which may indicate that 
the only condition for the validity of a law of criminal procedure, coming under 
Art. 21 is that it must be enacted by a competent Legislature. Thus, at p. 320 
of (1950) S.C.R., Das J. observed— 

••. any law for depriving any person of his life and personal liberty that may he 

made by the appropriate legislative authority under Art. 246 and in conformity with the 
requirements of article 22 docs not take away or abridge any right conferred by article". 


This observation would suggest that a law, coming under Art. 21, made by 
a competent Legislature is not controlled by anv other Article in Part III save 
Art. 22. Fazal Ali J. simply said that the law, under Art. 21, must be a 'valid law’ 
(p. 169, ibid.), and so did Imam J. in the later case of Collector of Malabar v. 
Ibrahim 3 

So understood, the decision in Gopalan’s case 3 would throw a blanket cover 
over laws seeking to deprive an individual of his most cherished right, namely, 
personal liberty: whatever procedure was laid down by an intra vires enactment 
would be a valid procedure under the Constitution. 

But Mukhcrjca J. 3 (p. 255, ibid) was cautious enough to sec the dangers in 
such an unguarded statement. He, of all the Judges, observed— 

“. such law must be a valid law which the Legislature is competent to enact 

within the limits of the powers assigned to it and which does not transgress any of the funda¬ 
mental rights that the Constitution lays down". 

But even Mukhcrjca J. (p. 256) was not prepared to hold that the reasonable¬ 
ness of a law coming under Art. 21 could be questioned with reference to any¬ 
thing in Art. 19 (p. 256, ibid.). 

Later decisions have demonstrated that a law under Art. 21 must conform to 
the requirements of other Articles in Part III, such as Art. 14, or 20, but as regards 
Art. 19 the position is not so clear. 

(«) Thus, as to Art. 14, the Court has held that though a person accused of an 
offence has no fundamental right to trial by a particular procedure, he is entitled 
to object to a procedural law on the ground of "discrimination" or “violation of 
any other fundamental right’’.* All persons similarly situated are entitled to the 
same procedural rights for relief and for defence, and if a statute provides for a 
substantially different procedure, depriving him of rights enjoyed by persons 
accused of the same offence, the law is liable to be struck down (sec Vol. I, p. 422). T 


(3) Copalan v. State of Madras, (1950) 
S.C.R. 88 (255). 

(3a) Mahhan Singh v. State of Punjab, 
A. 1964 S.C. 381. 

(4) Purshottam v. Desai, A. 1956 S.C. 20. 

c2 —11 


(5) Collector of Malabar v. Ibrahim, A. 
1957 S.C. 688 (690). 

(6) Shiv Hahadur v. State of V. P., (1953) 
S.C.R. 1188 (1200). 

(7) State of W. B. v. Anztar Ali, (1952) 
S.C.R. 284 ; Kathi Ratting v. State of Sau- 
rashtra, A. 1952 S.C. 123. 
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(ii) As to Art. 20,—the need for a law of criminal procedure to comply with 
the limitations contained in Art. 20 was pointed out by Mukherjea [p. 255 of (1950) 
S.C.R. 88] and this has been already explained at pp. 3 et sea. 

(iit) The need for compliance with Art. 22 was acknowledged by all the Judges 
in Gopalan’s case, and reiterated in subsequent cases.* 

(iv) But as regards Art. 19, the proposition asserted in Gopalaris case 9 and 
reiterated in subsequent cases 1012 is that a law which deprives a person of his 
personal liberty comes exclusively under Arts. 21-22 and tnat the reasonableness 
of such law cannot be questioned under any clause of Art. 19. The reason given 
is that the rights guaranteed by Art. 19 (1) arc capable of being enjoyed only so 
long as a person remains free. As soon as he is deprived of his liberty as a result 
of detention, punitive or preventive, by a valid law passed under Art. 21‘ 2 or 22, 14 
he can no longer complain of any infraction of any of the rights conferred by 
Art. 19 (1). 

Thus, in Ram Singh v. State of Delhi,'* the Supreme Court observed— 


"Although personal liberty has a content sufficiently comprehensive to include the freedoms 
enumerated in Art. 19 (/). and its deprivation would result in the extinction of those freedoms, 
the Constitution has treated these civil liberties as distinct from fundamental rights and made 
separate provisions in Art. 19 and Arts. 21 and 22 as to the imitations and conditions subject 
to which alone they could be taken away or abridged. ...... The interpretation of these Articles 

and their correlation was elaborately dealt with by the full Court in G opalan s case' —••••••• 

It was decided by a majority of 5 to 1 that a law which authorises deprivation 
liberty did not fall within the purview of Art 19 and its validity was not to► be 
criteria indicated in that Article but depended on its compliance with the requirements of 
Arts. 21-22.*’ 14 

It follows, therefore, that once it is found that a statute enacted under Art. 21 
is within the competence of the Legislature in question our Courts would be 
powerless to question the propriety of the legislation on the ground that it seeks 
to ‘unduly’ restrict personal liberty. In short there is no scope for jud,c,a review 
of a law coming under Art. 21 either under the provisions of Art. 19 or under any 
general principles of natural justice. In the result, notwithstanding the importation 
of the doctrine of judicial review in Art. 19 of our Constitution, the entire body 
or criminal laws would stand outside the reach of judicial review on the ground of 
‘reasonableness’ in the same way as in England. _, 

The only difference from the situation in England is that ours being a federal 
system under a written constitution, the powers of the Union and State legisla¬ 
tures are limited by the respective Legislative Lists, and it is within the compe¬ 
tence of the Courts to declare whether any Act is within the legislative powers of 
the Legislature concerned. So, unlike in England, our Courts shall have the 
power, notwithstanding the expression ‘established by law - 

P (a) To declare unconstitutional a law which exceeds the legislative competence 
of the Legislature concerned:* or contravenes some other provision ot the Cons¬ 
titution 15 (which may be applicable). . f 

(h) To declare unconstitutional a law which is only a colourable exercise of 
the power of the Legislature concerned :>• or contravenes some other provision ot 
the Constitution 15 (which may be applicable). 

Thus, when a Legislature professes to take away personal liberty on the ground 
that preventive detention is necessary for the maintenance of public order JLntry 
3 List III1, the acts which arc sought to be prevented by such law must have a 
‘real and proximate’,—not far-fetched or problematical—connection with the 


(8) Ram Kristian v. State of Delhi, (1953) 
SCR 708 (7/3)- 

(9) Gopalan v. State of Madras. (1950) 
SCR 88 

(10) Ram Singh v. State of Delhi, (1951) 

S.C.R. 451. . , ....... 

(11) State of Punjab v. Ajaib singn, 
(1953) S.C.R. 254 (27/). 

(12) Collector of Malabar v. Ibrahim, A. 
1957 S.C. 688. 


(13) Ram Chandra v. State of Bihar, A. 

1961 S.C. 1629. . 

(14) Ram Singh v. State of Delhi, (1951) 
S.C.R. 451. 

(15) E.g., Art. 22 [Gopalan v. State of 
Madras. (1950-51) C.C. 74 (83) ; Ram Kristian 
v. State of Delhi, (1953) S.C.R. 708 (7/3)]. 

(16) As to 'colourable' exercise of a legis¬ 
lative power, see, further, under Part XI. 
Ch. I, post. 
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maintenance of public order. Tlie recital in the Preamble of the Act is not con¬ 
clusive to establish this connection; it is for the Courts to say whether the pre¬ 
vention of that particular activity has got a real and proximate connection with 
the maintenance of public order. 1 T 

••Whilst a statement in the preamble of a statute may be useful as throwing light on the 
nature of the matter legislated ‘upon and must undoubtedly be taken tnto jonsf-rauon u 

cannot be conclusive on the quest.on of v.re^ where the Lq5'^ ur ' risc^whahcr 

legislate on certain specified matters only. The Court must still sec. .r. such cases, whether 
the subject-matter of the impugned legislation is really within those power.. 

But once it is held that the Legislature has not transgressed the powers 
assigned to it. it is not for the Court to criticise the wisdom and policy ot the 
Legislature 19 The Court has got to decide on a consideration of the true nature 
and character of a legislation whether it is really on the subject to which it purports 
to relate. Once that point is decided in favour of the legislative authority and 
it is found that the legislation is within its legislative powers, there is nothing 
arbitrary in it. so far as a Court of law is concerned. 1 ’ 

But, as has been pointed out earlier (Vol. I. pp. 645-6) the interpretation of 
the word Maw’ in Art. 21 as made in Gallon's case is hardly consistent with the 
subsequent interpretation of the same word Maw’ as it occurs in a similar context, 

in Arts. 31 (l) ao and 265. 11 , . 

It is one thing to say that the reasonableness of a law under Art. 21 cannot 
be questioned with reference to the doctrine of ‘Due Process’ because that is foreign 
to our Constitution; it is altogether a different thing to say that though other 
Articles of Part III of the Constitution shall be applicable to test the validity of 
a law falling under Art. 21. Art. 19 must be excluded. . 

Subsequent to the comments of the Author on the C.ofialan limitation, a pro¬ 
test against it has been raised by Subba Rao and Shah JJ. in the minority, in 
Kharak Singh’s case , aa as has been pointed out at pp. 722-3 of Vol. I of the 5th 
Ed. of this Commentary. In the later case of Krishnachandra v. State of M.P., 2 
again, a unanimous Court. 11 avoided the question of exclusion of Art. 19 by 
Art. 21 and approached the case from the other end: it was first held that the 
impugned law did not constitute an unreasonable restriction upon any of the 
rights guaranteed by Art. 19 and that, accordingly, there was no question of any 
violation of Art. 21. Since it was a penal law, the Court could have, following 
Gopalan , 15 easily said that since it was a law coming under Art. 21. no question of 
violation of Art. 19 could arise, but the Court did not do so. 

There has thus been no direct answer as yet to the questions posed by the 
Author at pp. 81-2 of Vol. II of the 4th Ed. of this Commentary as follows— 

«, Firstly , the requirement of a procedural reasonableness with respect to a cri¬ 
minal law is not a conceptual absurdity. If the reasonableness of a taxing law, 
coming under Art. 265 can be questioned on the ground that it takes a property 
without a notice or hearing. 11 in contravention of Art. 19 (1) (f), it is not absurd 
to urge that a law which prescribes a penal procedure for recovery of Government 
dues is an unreasonable restriction upon the right conferred by Art. 19 (1) (f). in 
that it gives the defaulter no opportunity of being heard, before he is arrested, 
as in Collector of Malabar v. Ebrahim. 1 

What led the Court to hold that the common law giving inherent power to 
the High Court to punish for contempt is a Maw’ within the meaning of Art. 21 
only if a reasonable procedure is followed (p. 78, ante )? a _ 


(17) Rex V. Basndcva. (1950) S.C.I. -47 (50). 

(18) Rex v. Basudeia, (1950) S.C.I. 47 (50). 

(19) Lakhinaraxan v. Prov. of Bihar, (1950) 
S.C.J. 32 (43) F.C. 

(20) Kochunni v. Slate of Madras, A. 
1960 S.C. 1080. 

(21) Kunnathat v. Slate of Kerala, A. 1961 
S.C. 552. 

(22) Kharak Singh v. Stale of V. P., A. 
1963 S.C. 1295 (1305). decided on 18-12 63. 


(23) Krishnachandra v. State of M. P., A. 
1965 S.C. 307 (310). 

(24) Oajcndrneadknr. Wanchoo Hidava- 
tulla. Das Gunta & Shah JJ., decided on 
25-1-63. 

(25) Gopalan v. State of Madras. (1950) 
S.C.R. 88. 

(1) Collector of Malabar v. F.brahim, A. 
1957 S.C. 688. 

(2) Sukhdeo Singh v. Teja Singh, A. 1954 
S.C. 186 (190). 
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Secondly, the reasoning in Gopalan’s case 25 was that Art. 19 cannot be invoked 
to test the reasonableness of a law coming under Art. 21, simply because if a 
person s liberty is taken away bv a law, it is not possible for him to exercise any 
, 1 . ‘‘'ghts conferred by Art. 19 (I). But the same comment was made as regards 
the right of property with respect to the similar provision in Art. 31 (1), even the 
other day. In Collector of Malabar’s case, 1 the Court observed_ 


“If the property itself is lawfully taken under Art. 31. the right to hold or dispose of it 
perishes with it and Art. 19 (I) (f) cannot be invoked". ^ 


But this view as regards Art. 31 has been overturned in Kochunni v. State of 
Madras, 20 holding that where the State seeks to take away a man’s property by 
a law made under Art. 31 (1), he may contend that the law is procedurally or 
substantively unreasonable and hence inconsistent with Art. 19. The reason is 
that the 'law’ under Art. 31 (I) must be a ‘valid law’, and the conditions of the 
validity of a law arc two-fold,-—(n) legislative vires or competence; ( b) non-contra- 
vention of any of the Fundamental Rights guaranteed by Part III. One wonders 
why the same conclusion cannot be made as regards a law’ depriving a person 
of his personal liberty. This fallacy in the Gopalan 23 argument is that because 
no question of the exercise by a person of his fundamental rights under Art. 19 (I) 
can possibly arise after his personal liberty has been taken away, therefore, Art. 19 
cannot be applied to test the validity of a law coming under Art. 21. With 
respect, it is putting the cart before the horse. The Court is not going to test the 
validity of the penal law after assuming that the person’s liberty has been validly 
taken away by the law ; the Court merely seeks to discharge its duty of examining 
whether the law which aims at taking away the man’s liberty is valid, being incon¬ 
sistent with the standard of reasonableness laid down in Art. 19. 

In Kochunni’s case 2 Subba Rao J. realised that after demolishing the Gopalan 4 
theory with respect to Art. 31, it was difficult to maintain it with respect to Art. 21. 
It was clearly observed— 

"On the basis of the said theories, this Court, with Fazl Ali J., dissenting, rejected the 
plea that a law under Art. 21 shall not infringe Art. 19 (I). Had the question been res 
intcgra, some of us would have been inclined to agree with the dissenting view expressed by 
Fazl Ali J. ; but we are bound by this judgment."* 

Is it then simple inertia to overrule Gopalan that prevented Subba Rao J. from 
introducing the ‘reasonableness’ standard into Art. 19? 

Even though the Court may not be willing to change its interpretation of 

the scope of Art. 19 (I) (d) as given in Gopalan,* there arc other sub-clauses in 

Art. 19 (1) which may be affected by a penal law under Art. 21. I have already 

shown its impact on sub-cl. (/), where the penal process relates to a default in 

paying Government dues. Similarly, sub-cl. (g) may be affected if a law seeks to 
introduce penal sanction for carrying on a business without licence, and so on. 

One reason in support of Gopalan 4 was reiterated by Subba Rao J. in 
Kochutini’s case, 3 namely, that there was no analogy between Art. 31 (I) and 21, 
inasmuch as Arts. 21-22 formed one self-contained code with respect to personal 
liberty. But if we look into the text of the Constitution itself, we find nothing 
to support any such theory. Even the drafting devices adopted by the makers 
of the Constitution do not suggest anything like this. There are sub-headings 
like ‘right to equality’, ‘right against exploitation’, to group together provisions 
of the same nature. There is no such sub-heading to separate Arts. 21-22 from 
Art. 19; on the contrary. Arts. 31-31B are separated by the sub-heading Hight 
to Property’. 

There is thus ample material for a reconsideration of the Gopalan stand as 
regards the applicability of Art. 19 (1) to a law depriving a person of his liberty 
under Art. 21, if ever the Supreme Court is minded to reopen the question instead 
of acceding to it as ‘ res Integra’ ”. 


(3) Kochunni v. State of Madras, A. 1960 
S.C. 1080. 


(4) Gopalan v. State of Madras, (1950) 
S.C.R. 88. 
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Court's right to interfere when a person is deprived of liberty otherwise 
than according to procedure established by law. 

Art. 21 says that a person may be deprived of his liberty only according io 
procedure established by law. It follows, therefore, that those who feel called 
upon to deprive other persons of their personal liberty in the discharge of what 
they conceive to be their duty, must strictly and scrupulously observe the forms 
and rules of the law. 5 And the Court, in a proceeding for habeas corpus, will set 
the prisoner at liberty whenever this has not been done. 5 * * * This principle has its 
application both in the case of punitive as well as preventive detention. 'I bus,— 

(A) Punitive detention: 

1. In habeas corpus proceedings, the legality or otherwise of the detention is to !>c deter¬ 
mined by the Court with reference to the time of the return and not that of institution of the 
proceedings. Hence, where a Court adjourns a proceeding under s. 344 of the Criminal Pro¬ 
cedure Code without making an order of remand to custody as required by that section, and 
there is no such order on the date of the return, the accused are entitled to be released on 
an application for habeas corpus.* 

2. Under r. 41 of the Punjab Communist Detenus Rules, 1950, the Jail Superintendent 
was empowered to punish a detenu for ’jail offences'; if. however, he was satisfied that the 
offence was such that it was not adequately punishable by him, he might forward it to the 
Court of a Magistrate. Held, that where the Jail Superintendent had himself punished a 
detenu under this rule, he had no authority to refer the case again to a Magistrate, and any 
prosecution in such circumstances would be contrary to 'the procedure established by law* and, 
accordingly, invalid.' 


(B) Preventive detention : 

Similarly, in the case of preventive detention, if the detention is not in strict 
conformity with the law authorising detention, the detenu is entitled to be relea¬ 
sed. Thus, the violation of the following provisions of the Preventive Detention 
Act has been held to invalidate the detention— 

(0 Failure to communicate the grounds to the detenu within a reasonable time, as required 
by s. 7> 

(if) Where a detenu's case is considered by only two of the three members who constitute 
the Advisory Board constituted under s. 8 (2) of the Act.* b 

(ill) Failure to refer the detenu's case to the Board within the time fixed by s. 9 (I), even 
though the detenu may have been temporarily released under s. 14 (I).' 

Civ) Where the period of detention was fixed in the initial order of detention.' 

(v) Where the Government revoked a previous order of detention in conformity with the 

5 inion of the Advisory Board, but by the same order, confirmed the detention under one 
the sub-clauses of s. (I) (a) of the Act.' 

(t/i) When the order was not in conformity with s. II of the Act.' 

(vii) Where any of the constitutional requirements of Art. 22. say, that of communicating 
the grounds to the detenu under Art. 22 (5) has not been complied with, with respect to any 
one of the grounds.* 

Construction of Penal Statutes. 

Though the strict rule that penal statutes ought to be strictly construed has 
been to a great extent relaxed in modern times owing to the predominance of the 
rule that all statutes should be construed fairly so as to elTcctuatc the intention of 
the Legislature 10 (sec Vol. I. p 34), there is still a strong desire on the part of the 
Courts to protect the life and liberty of a citizen bv the application of the old 
doctrine at least in normal times, though in times of emergency different consi¬ 
derations would prevail. 


(5) Ram Naraxan v. Stale of Delhi, (1953) 
S.C.A. 399: (1953) S.C.R. 652. 

(6) Maqbool Hossain v. State of Bombay, 

(1953) S.C.R. 730. 

(6a) Stale of Bombay v. Atmaram, (1950- 

SI) C.C. 139 (182). 

(6b) Kishorilal v. The State, A. 1951 
Assam 169 (170). 


(7) Makhan Singh v. Stale of Punjab, 
(1950-51) C.C. 180 (181): (1950) S.C.R. 88. 

(8) Shibbanlal v. Slate of V. P., (1954) 
S.C.R. 418: (1952-54) 2 C.C. 321. 

(9) Ram Krishan v. State of Delhi, (1953) 
S.C.R. 712. 

(10) Maxwell. Interpretation of Statutes, 
9th Ed., pp. 267, 289. 
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(A) In normal times .—In normal times the Court would still act on the pre¬ 
sumption against interference with the liberty of the subject. 11 The corollaries 
following from this presumption arc— 

(i) Where a criminal offence is created, it should be created in clear 
language. If the language is ambiguous, it ought to be construed in such a way 
as to restrict the ambit of the offence which the section creates. 1 * When a clause 
or expression in a penal statute is capable of being interpreted cither in favour of 
or against the accused, the former interpretation ought to prevail and the benefit 
of the ambiguity ought to be given to the accused. 13 ’ 14 In the words of Lord 
Porter—“A man should not be put in peril on an ambiguity”. 15 

In construing a Notification under the Essential Supplies (Temporary Powers) 
Act, Bose J. has observed— 

"In a penal statute, it is our duty to interpret words of ambiguous meaning in a broad 
and liberal sense so that they will not become traps for honest, unlearned (in the law) and 
unwary men. If there is honest and substantial compliance with an array of puzzling direc¬ 
tions, that should be enough even if on some hypercritical view of the law other ingenious 
meanings can be devised.” 15 * 


(it) Where there arc two possible interpretations one of which would mitigate 
the penalty and the other aggravate it, the former should prevail. 14 

(iit) The Court will not supply even an obvious omission if to do so would 
render an accused person liable to conviction. 17 “Where an enactment may 
entail penal consequences no violence must be done to its language in order to 
bring people within it hut care must be taken that no one is brought within it 
who is not within its express language”. 14 

(iv) Wien the Legislature has given power to the Executive to take any 
action it thinks fit but limits the right to take action only for a definite purpose, 
it will be the duty of the Court to scrutinise whether the power has been exer¬ 
cised for that definite purpose and to construe the restriction on liberty as nar¬ 
rowly as possible and limit it within the words used by the Legislature. 14 Tlic 
dissenting judgment of I.ord Shaw in R. v. Holliday 11 explains the classical prin¬ 
ciples relating to this point: 

The appellant has been interned, without a trial, because he U of hostile origin or asso¬ 
ciations. Parliament never said in words one of those things. If Parliament had really meant 
to sanction internment without trial for the cause assigned it could have said so without the 
slightest difficulty, and not left a point which is so fundamental to be reached by inference . . . 

(v) Any provision of a law encroaching upon liberty of the subject, which 
seeks to oust the jurisdiction of the Courts will be strictly construed. 20 Ouster 
of jurisdiction of the Courts would not be inferred in the absence of express 
words to that effect in the statute. 21 Should the statute be equally susceptible 
of two meanings, one leading to an invasion of the liberty of the subject, and the 
other not, the latter should be preferred on the ground of the presumed intention 
of the Legislature not to interfere with it. 11 

Where, however, the words used by the Legislature arc clear and unambiguous, 
the Court has no right to interfere bv reading into the statute what is not there, 
so long as the powers conferred by the Legislature arc used for the purposes for 
which they were meant. 23 


(11) R v. Holliday. (1917) A.C. 260 (29/); 
Marshall v. Blackpool Corpn.. (1932) 1 K.B. 
688; Druce v. Beaumont Trust, (193S) 2 
K.B. 257. 

(12) Elder ton v. Totalisator Co., (1945) 2 

All E.R. 624 (C.A.). , 

(13) L. & N. E. Ry. v. Bernman. (1946) 1 
All E.R. 268 (H.L.). 

(14) Behram Khurshed v. State of Bombay, 
(1955) 1 S.C.R. 613. 

(15) Howell v. Falmouth Boat Construc¬ 
tion. (1951) 2 All E.R. 278 (281) H.L. 

(15a) Seksaria Cotton Mills v. State of 
Bombay, A. 1953 S.C. 278 (282). 


(16) Hildesheimer v. Fau'kner, (1901) 2 
'h 552 

(17) Crawford v. Sporfner. (1847) 6 Moo. 
>.C. 1 : Maxwell. 8ih Ed. 239. 

(18) Ixtndon County Council v. Aylesbury 
:o.. (1898) 1 Q.B. 106 ; R. v. Chapman, (1931) 

K B. 606. 

(19) Eshugbayi v. Govt, of Nigeria, (1931) 
i.C. 662. 

(20) Chester v. Bateson, (1920) 1 K.B. 829. 

(21) Paul v. Wheat Commrs., (1937) A.C. 

(22) A. G. for Canada v. Hallet, (1952) A.C. 
\27 (450). 
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(w) Strict compliance with the formalities laid down by the statute will be 
required by the Courts. 25 

(B) In emergencies .—The individual cannot, however, have any liberty safe¬ 
guarded by the State when the existence of the State itself is in danger, c.g., by 
a war. In the case of Liversidge v. Anderson?* the bedrock of modern emeregcncy 
decisions, the House of Lords observed— 

‘The fact that the nation is at war is no justification for any relaxation of the vigilance 
of the Courts in seeing that the law is duly observed, especially in matters so fundamental as 
the liberty of the subject. However, in a time of emergency, when the life of the whole 
nation is at stake, it may well be that a regulation for the defence of the realm may quite 
properly have a meaning which, because of its drastic invasion of the liberty of the subje< t, 
the Courts would be slow to attribute to a peacetime measure. The purpose of the regulation 
is to ensure public safety, and it is right to interpret emergency legislation as to promote, 
rather than defeat, its efficacy for the defence of the realm. This is in accordance with a 
general rule applicable to the interpretation of all statutes or statutory regulations in peace¬ 
time as well as in war time.’** 4 

Hcncc, their Lordships held that to such a regulation there was no scope 
for the application of any presumption that the liberty of the subject must not 
depend on the unchallengable opinion of the Secretary of State, and that the 
regulation was to be construed “without any general presumption as to its meaning 
except the universal presumption, applicable to Orders in Council and other like 
instruments, that if there is a reasonable doubt as to the meaning of the words 
used, we should prefer a construction which will carry into ell’ect the plain 
intention of those responsible for the Order in Council rather than one which 
will defeat that intention”. 244 In an earlier case, 246 Greer, J. had said: 

"Under circumstances such as these the notion that there is any effective presumption 
that Parliament did not intend to interfere with the liberty or property of the subject becomes 
so thin as to be described as the shade of a shadow, and disappears altogether when wc find 
in the statute express words which show that the Legislature expressly authorised particular 
regulation which would of necessity restrict the liberty of the subject and his freedom to 
enjoy his normal rights over his real and personal property.""* 

Similarly, in upholding the validity of Regulations made under the Defence 
of the Realm Act, 1914, authorising the Home Secretary to intern persons without 
trial ‘for securing public safety and the defence of the realm', the majority of 
the House of Lords had observed 25 — 

"It is beyond dispute that Parliament has the power to authorise the making of such a 
regulation. The only question is whether on a true construction of the Act it has done 

so . It may be necessary in a time of great public danger to entrust great powers to 

His Majesty in Council, and that Parliament may do so feeling certain that such powers will 

be reasonably exercised . It was urged that if the Legislature had intended to interfere 

with personal liberty it would have provided, as on previous occasions of national danger, 
for suspension of the rights of the subject as to a writ of habeas corpus. The answer is 

simple. The Legislature has selected another way of achieving the same purpose."** 

' Lord Maugham, in Ltversidge v. Anderson?" put it more explicitly— 

"The suggested rule (that legislation encroaching upon the liberty of the subject should 
be construed in favour of the subject) has no relevance in dealing with an executive measure 

way of preventing a public danger when the safety of the State is involved."** 

In the same strain said Lord Macmillan— 

"However precious the personal liberty of the subject may be, there is something for which 
it may well be, to some extent, sacrificed by legal enactment, namely, national success in war 
or escape from national plunder or enslavement.""* 

Though the lone voice of Lord Shaw (in the minority) in R. x. Holliday 3 * has 
thus been drowned by overwhelming opinion to the contrary, it is still remembered 
by lovers of liberty in all lands, contending for a strict construction of emergency 
statutes and a rigorous application of the doctrine of ultra vires to subordinate 


(23) Ram Narayan v. Slate of Delhi, (1953) 
S.C.A. 399. 

(24) Liversidge v. Anderson, (1942) A.C. 
206 (2/8-9). 

(24a) Liversidge v. Anderson, (1942) A.C. 
206 (257), per Lord Macmillan, quoting R. 


v. Holliday, (1917) A.C. 260, per Lord 
Atkinson. 

(24b) Hudson Bay v. Maclay, (1920) 36 
T.L.R. 469 (475). 

(25) R. v. Holliday, (1917) A.C. 260. 
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legislation promulgated by the Executive in exercise of powers conferred by such 
statutes: 

“The form in modern times of using the Privy Council as the execudve cbannel for 
statutory power is measured, and must be measured strictly by the ambit. of.the 
pronouncement. The author of the power is Parliament; the wiclder of !*> 8 or 7nf ra 

Whether the Government has exceeded its statutory mandate is a question of ultra or^ in/ra 
vires ... In so far as the mandate has been exceeded there lurk the elements of a ^si. on 
'to arbitrary government and therein of grave constitutional and public danger. The ‘jcreasing 
rush of legislative efforts and the convenience of the executive of a refuge to the device of 
orders in council would increase the danger tenfold were the judiciary W approach any such 
action of the Government in a spirit of compliance rather than of independent scrutiny. 

Scope for Control of the Executive. 

(A) U.S.A. 

(0 The principal means of judicial control over executive action affecting an 
individual’s life, liberty or property is the constitutional requirement of due 
process’, which has already been explained (p. 67, ante). , 

1 (it) Whether inside or outside the constitutional sphere of the Due process 
clause, the doctrine of ultra vires (sec Vol. I. pp. MS, ct seq) is a potent means of 
protecting the individual against arbitrary action of the Executive under colour 
Ef statutory authority. Thus, if the procedure' adorned by the ****™«™ 
authorised by the statute or statutory instrument under which the actL 18 P u T" rle “ 
to have done, or the conditions* imposed by the statute arc not fulfilled, tlhc act 

unde Art. 52, •=»<«"*» £ 

Supreme Court.* the Executive has no inherent or residuary power under the 
Constitution. The Court will annul any executive action affecting an mdmdual 
if the Executive cannot point out cither constitutional or legislative authority for 
such action. 

(B) India. . . .... 

1. Though the Courts would be powerless under our Constitution to nullify 
a legislative alt affecting the life or liberty of the individual m the exercise of any 
oower of Judicial review as in the United States on the ground of due process® 
Jscc P 79, J ante), it will be the duty of our Courts (as in England) to guard that 
"no member of the executive can interfere with the liberty or property V ’ V - Q 

established by law' and to nuUify such act.on as .s no. conform.ty w.th .ha. 

procedure * Cons.itu.ion docs not guarantee the right to any parti¬ 

cular procedure (see p. 78, ante), and .hough the Supreme Court has domed to 
itself the right to examine the reasonableness of any law depriving a person of 
his liberty, Sic Supreme Court has, in fact, interfered m many cases- with orders 
depriving persons of their liberty on the ground that the procedure la.ddown 
by P the law which authorised such deprivation had not been strictly followed 

lSee -Rrfo!c a^oerson is deprived of his life or personal liberty .he procedure established by 
law must be smelfy followed and must no. be departed from to .he d.sadvan.age of the 
person affected.”* _______ 

(5) Makhan Singh v. State of Punjab, 
(1950) S.C.R. 88: (1950-51) C.C. 180. 

(6) Naranjan v. State of Punjab, (1952) 
S.C.R. 395. 

(7) Ramnarayan v. State of Delhi, (1953) 
S.C.R. 652. 

(8) K. Emp. v. Sibnath, (1945) 72. I A. 
241 ; Shibban Lai v. State of U. P., (19^4) 
S.C.R. 418. 


(1) Peters v. Hobby. (1955) 350 U.S. 551- 

(2) Youngstown Sheet & Tube Co. v. 


•ung i.- - 

*"grfe, < lZ% 3 il V C S <w, S 'ol Nigeria. (1928) 
AC 459 

(4) Gopalan v. State of Madras, (1950) 
SCI. 174 (187) ; Makham Singl, v. State of 
Punjab, (1950) S.C.R. 88: (1950-51) C-C. 180 
(181) ; Naranjan v. State of Punjab, A.I.R. 
1950 S.C. 106. 
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“Those who feel called upon lo deprive other persons of their personal liberty in the 
discharge of what they conceive to be their duty, must strictly and scrupulously observe the 
forms and rules of the law.”* 

3. So, it is the duty of the Court to see— 

(i) That the Executive exercises its powers within the four corners of the 
statute which seeks to deprive the individual of his liberty, so that it may be said 
that the order complained against is one ‘under the statute' by virtue of which the- 
power is sought to be exercised." 

(ii) That the power has been exercised or the order made by an officer or 
authority who has been duly empowered by or under the statute.* 

(lit) That every formality' 0 required by the legislation is complied with before 
the subject is deprived of his liberty, as well as the conditions subsequent, if any." 
But when the condition precedent for the exercise of the power is the judgment 
or opinion or subjective satisfaction of the person upon whom the |x»wer is 
conferred, the Court cannot interfere with that judgment or opinion or inquire 
into the propriety of die grounds for forming such opinion,' 3 unless the person 
or authority exercises the power in bad faith or for a collateral purpose.'* But an 
inference of bad faith may be made where it is shown that there were no grounds 
on which the authority could be satisfied as to the existence of the facts which 
was a condition precedent to his exercise of the statutory power. 14 

liv) That the order is in conformity with the provisions of the statute under 
which it is made.' 4 . 

( v ) That the statutory power has been exercised honestly '• and not ‘in fraud 
of the statute,'* or mala fide; or, in other words, that the power conferred hy 
the statute has not been utilised for some indirect purpose not connected with 
the objects of the statute or the mischief it seeks to remedy." 

As I-ord Reading said— 

•• .if ii was clear lhai an act was done by the executive with the intention of 

misusing those powers, this court would have jurisdiction to deal with that matter." 1 * 

As to the meaning of mala fides, in this context, the Madras High Court 
has observed— 


“In the case of the fraudulent execution of a statutory power as in the case of a fraudulent 
execution of a power to appoint under a deed or will or of any common law power, the fraud 
docs not imply any moral turpitude ; but consists in the exercise of the power for pur|K>scs 
foreign to those for which it is in law intended. Persons exercising such a power cannot be¬ 
held responsible and the exercise of such power by them cannot be held invalid except on 
proof ot mala fides or indirect motive or some improper conduct materially affecting such 
exercise."'* 

In any of the foregoing cases, the Court will set the prisoner free, by issuing 
the writ of habeas corpus, under Art. 226 or 32 (as the case may be). 

4. The jurisdiction of the Courts to question the validity of the Executive 

order on any of the above grounds cannot be barred by the statute itself. 20 (See 
further, under Art. 32 (2)J. ... 

5. At the same time, in exercising this power of scrutiny, the Court cannot 
tresspass upon the province which the Legislature has marked out as belonging 


(9) In rc Banwarilal, (1944) 48 C.W.N. 
766 (119); Narayanaswami v. Inspector of 
Police, A. 1949 Mad. 307 (F.B.). 

(10) Enraghl’s Case, (1881) 6 Q.B.D. 376. 

(11) In rc Rajadhar, A. 1948 Bom. 334 
(F.B.); Murat v. Prov. of Bihar, A. 1948 
Bat. 135 (F.B.) ; Mani v. Dt. Magistrate, A. 
1950 Mad. 162 (164). 

(12) In rc Banwarilal, (1944) 48 C.W.N. 
766 (782). 

(13) A. G. for Canada v. Hallet, (1952) 
A.C. 427 (445). 

n Ross-Clunis v. Papadopoullos, (1958) 2 
.R. 23 (33) P.C. 


(15) Howell v. Falmouth Boat Construc¬ 
tion, (1951) 2 All E.R. 278 (281) H.L. 

(16) R. V. Holliday, (1917) A.C. 260 ; Liver - 
sidge v. Anderson, (1942) A.C. 206 ; K. Emp. 
v. Sibnath, (1945) 8 F.L.J. 203 (P.C.); Emp. 
v. Vimlabai, A. 1946 P.C. 123. 

(17) Cf. Ashutosh Lahiry v. State of Delhi, 
(1950) S.C.J. 433 (435), Mukhcrjcc J. 

(18) R. v. Brixton Prison, (1916) 2 K.B. 
742. 

(19) In re Copalan, (1952) II M.L.J. 690 
(699). 
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to the Executive. Nor can it take upon itself the duty of considering questions of 
policy which are essentially for the executive and not for a judicial tribunal. 20 

Onus where imprisonment or detention is challenged. 

Where a person who has been deprived of his liberty challenges the detention 
by a petition for habeas corpus, it is for the authority who has detained him to 
snow that the person has been detained in exercise oi a valid legal power. Once 
that is shown, it is for the detenu to show that the power has been exercised mala 
fide or improperly. 21 

What constitutes want of ‘good faith*. 

‘Bad faith’ in the present context has been interpreted to mean ‘malice in 
law’, i.c., inflicting a wrong or injury upon another person in contravention of 
the law, even though it may be without any malicious intention. 22 Good faith 
is obviously wanting where there is a ‘fraud on the statute’, i.e ., a misuse of the 
statute for a collateral purpose or a purpose other than that for which it was 
intended,—or, in other words, a * colourable use* of the statute. 20 - 23 

(a) When the condition precedent required by the statute is objective, the 
existence or not of the objective condition or facts and circumstances can be 
tested by the Courts, viz., whether the circumstances which called for the issue 
of the order existed in fact. 20 (6) But where the condition is subjective, viz., the 
state of the mind of the authority issuing the order, “he is alone to decide in the 
forum of his own conscience whether he has a reasonable cause of belief, and 
he cannot, if he has acted in good faith, be called on to disclose to anyone but 
himself that these circumstances constiuted a reasonable cause and belief ; 24 
in other words, the existence of the circumstances which called for the order 
cannot be questioned by the Courts in this latter (subjective) case, 25 and the only 
question lett to the Court is whether the authority exercised the power in good 
faith. The Court cannot undertake an investigation as to the sufficiency of the 
materials on which such satisfaction was grounded. 1 

I. In a case of subjective satisfaction, the sufficiency of the grounds which 
gave rise to the satisfaction of the authority is not a matter for determination 
of the Court, for, one person may be, though another may not be, satisfied on the 
same grounds. 2 Thus, orders or detention under the Preventive Detention Act, 
1950, arc passed on information and materials which may not be strictly admis¬ 
sible as evidence under the Evidence Act in a Court, but which the law, taking 
into consideration the needs and exigencies of the administration, has allowed 
to be considered sufficient for the subjective decision of the Government. It is 
not for the Court to sit in the place of the Government and try to determine if 
it would have come to the same conclusion as the Government.* The making of 
a detention order should rest upon the Executive as they alone arc entrusted with 
the duty of maintaining public peace. The Court can examine the grounds 
disclosed by the Executive only for two purposes—(a) to sec if the grounds arc 
relevant to the object which the legislation has in view ; ( b) to sec whether the 
action of the Executive has been mala fide. 1 

Where the authority is empowered to make an order upon a subjective 
condition, i.e., a particular state of his mind, e.g., ‘on being satisfied’ or ‘having 
reasonable grounds for believing’ that certain facts exist,—once an order asserting 
that state of mind and belief has been proved in a valid form, by production of 
a duly authenticated order, the onus is on the person challenging the bona fides 

(20) Gopalan v. Slate of Madras, (1950) (25) Gopalan v. Slate of Madras, (1950) 

S.C.R. 88. S.C.R. 88. 

(21) R. v. Holliday, (1917) A.C. 260. 

(22) Shearer v. Shields, (1914) A.C. 808. (I) Slate of Bombay v. Aimaram, (1951) 

(23) Puranlal v. Union of India, (1958) S.C.R. 167. 

S.C.R. 460. 

(24) Liversidge v. Anderson, (1942) A.C. 

206 (224). 


(2) Tarapada v. Slate of West Bengal, 
(1951) S.C.R. 212: (1950-51) C.C. 150 (153). 
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of the order to disprove the existence of that state of mind. The onus is obviously 
more difficult than that of disproving an objective fact. Mere evidence of the 
applicant that he docs not know that there arc any reasons for the authority’s 
belief, or denial that there arc or can be any reasons for it, is not a sufficient 
discharge of the onus so as to call on the authority to explain and justify the 
assertion of his order. 3 

‘The mere fact that the detenu challenges the factum or the bona fairs of the order or 
the fact that the officers of Government must naturally lx- in possession of information on 
the subject cannot .... make it incumbent on the Government to adduce evidence in sup¬ 
port of the order.” 4 5 6 7 8 

In a normal case, the recital of the existence of the subjective condition in 
the order will place a difficult burden on the detenu to produce admissible 
evidence sufficient to establish even a print a facie ease that the recital is not 
accurate. 3 Nevertheless the detenu would succeed in proving want of bona fulcs 
if he can show that his ease had never been placed before the authority so that 
he never had any opportunity of exercising his mind with respect to it. 3 as to 
whether the detention of the person is or is not justified under the Act under 
which the authority purports to act T <*.£., where the authority merely acts on 
the report of the police, and simply signs a cyclostylcd form* or mechanically 
signs grounds prepared by some clerk in his office’ or refers to particulars which 
arc so incorrect as to show’ that the authority did not apply his mind at all.* 
But a mere error in description of the name of the detenu or of his father does 
not necessarily show this.' 0 Further, an affidavit of the authority that he was 
satisfied from a perusal of the materials before him, is often sufficient to repel 
the allegation that he did not apply bis mind.* Thus, in a ease where the 
ground supplied to a detenu patently referred to an event which had taken place 
subsequent to the order of detention, the Court nevertheless held that the alle¬ 
gation of mala ftdes was negatived by the affidavit of the District Magistrate.* 

The detenu may also succeed if, of course, he proves personal malice or spite 
of the authority issuing the order, 11 or that the order was made for purposes 
other than those mentioned in the order. 1 * 

An order of detention is mala fide if it appears that the relevant material 
was not at all considcrd by the detaining authority at the time of passing the 
particular order. 13 

On the other hand, when a large number of persons were in detention under 
the Bengal Criminal I.aw Amendment Act. 1930. but the validity of that Act 
having been challenged Parliament passed the Preventive Detention Act, 1950, 
and fresh orders of detention were made under the latter Act, it could not be 
contended that merely because the fresh orders were made simultaneously in a 
large number of cases, the authorities could not have applied their minds to each 
individual case. There was no bad faith in this respect because the minds of 
the authorities had already been made up as to the expediency of detention 
when the original order under the Bengal Criminal Law Amendment Act had 
been made. 13 

An order is not mala fide merely because the order refers to past acti¬ 
vities of the detenu as the ground of the order, because the satisfaction of the 


(3) Ex parte Creme, (1942) A.C. 284 ; 
Ram Singh v. Slate of Delhi, (1951) S.C.J. 
374 (380): (1950-51) C.C. 158 (/62). 

(4) Rasanta v. Kine-Emp., A. 1945 F.C. 

18 . 

(5) Emp. v. Sihnath. A. 1945 P.C. 156. 

(6) Narayanasu<ami v. Inspector of Police, 

(1948) 11 F.L.J. 43 (62) (Mad.). 

(7) In re Ghatc, A. 1951 Bom. 161 : R. N. 
Mukherjee v. State, A. 1951 Nag. I (F.B.). 

(8) Keshav v. Emp., A. 1945 Bom. 212. 


(9) Cf. Ram Krishan v. State of Delhi, 
(1953) S.C.R. 708. 

(10) Kameshwar v. Rex, A. 1948 All. 440 ; 
Jhala v. State. A. 1952 All. 12. 

(11) Naravanasxrami v. Inspector of Police, 
(1948) II F.L.J. 43 (62). 

(12) Puranlal v. Union of India, A. 1958 
S.C. 163 (/72). 

(13) Tarapada v. State of West Ren pal, 
(1951) S.C.J. 233 (238). 
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detaining authority under the law of preventive detention is solely subjective, 
and it is not open to the Court to examine its sufficiency. 14 

Where the facts specified have no prima facie connection with the ground 
mentioned in the order of detention, it would at once appear that the authority 
did not apply his mind at all. 15 Even where the authority has applied his mind 
but has acted upon considerations wholly irrelevant 12 to and outside the scope 
of the law under which he purports to act, the result is the same. 14 Further, 
it should be noted that, apart from any question of mala fidcs, if the grounds 
on which the order has been made have no connection with the order, or have 
no connection with the circumstances or classes of cases under which the order 
could be made under the statute, the order would be bad for non-compliance 
with Art. 22 (5), post." 

Again, even in the case of a subjective condition, there must be a recital 
that the authority concerned has been satisfied that the facts calling for the order 
exist. Without such a recital, the order is not under the statute. 17 

II. Different considerations would prevail where the person making the 
arrest is a Police-officer. If a Police officer is empowered by a law to arrest a 
person without warrant on reasonable suspicion that such person has acted in a 
manner prejudicial to the public safety, the Court is entitled to enquire whether 
his suspicion was reasonable or not in the circumstances. 14 The arrest would not 
be valid even if the Police officer acted bona fide, 1 * but not reasonably. 

III. An order of detention may be held to be mala fide where a person while 
in jail custody is served with an order of detention under the Preventive Deten¬ 
tion Act. 14 

Proclamation of Emergency and Art. 21. 

In view of the Chinese agression in NEFA, on October 26. 1962, the President 
made a Proclamation of Emergency, under Art. 352 (I). 

Art. 359 (1) of the Constitution empowers the President to suspend the right 
to move any court for the enforcement of such of the fundamental rights as 
may be mentioned in his Order, for the period during which a Proclamation of 
Emergency is in operation. 

In exercise of the above power, the President has made— 

(a) G.S.R. 1418/30-10-62, which is as follows: 

"In exercise of the powers conferred by clause (I) of article 359 of the Constitution, the 
President hereby declares that the right of any person who is— 

(<i) a foreigner, or 

(/>) a person not of Indian origin who was at birth a citizen or subject of any country 
committing external aggression against India, or of any other country assisting the country 
committing such aggression against India, 

to move any court for the enforcement of the rights conferred by article 21 ami article 22 
of the Constitution shall remain susoended for the period during which the Proclamation of 
Emergency issued under clause (I) of article 352 thereof on the 26th October, 1962 is in force. 

Explanation. —In this Order,— 

(rt) the word "foreigner*' has the meaning assigned to it in the Foreigners Act, 1946 
(31 of 1946); , , . 

(/>) the expression "a person not of Indian origin" means a person other than a person ot 
Indian origin within the meaning of the Explanation to sub-section (1) of section j of the 
Citizenship Act, 1955 (57 of 1955)." 

The result of this Order is that during the continuance of the Proclamation of 
Emergency made on October 26. 1962, no alien or a person not of Indian origin 
within the meaning of s. 5 (1) of the Citizenship Act, 1955 who commits aggression 
against India, shall not be entitled to move any Court for the enforcement of his 
rights under Art. s. 21 and 22. So far as these persons are concerned, these two 

(14) Rhim Sen v. State of Punjab. A. 1951 (17) Cf. Narrsh v. State of IF. B., A. 1959 

S.C. 481. S.C. 1335 11340). 

(15) Municipal Corpn. v. 7. T. Commr.. (18) K. Emp. v. Vimlabai. A. 1946 FA,. 

A. 1949 Rom. 37 (39). 123. „ , _ . . 

(16) Copalan v. State of Madras. (1950) (19) Cf. Makhan Sineh v. State of Punjab, 

S.CJ.174 (197). A. 1964 S.C. 1120 (1124). 
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Articles, in short, shall remain suspended during the continuance of the Procla¬ 
mation. 

(b) G.S.R. 164/3-11-62, which, as amended by G.S.R. 1510/11-1 1 -62 is as follows: 

"In exercise of the powers conferred hv clause (I) of article 359 of the Constitution, the 
President hereby declares that the right of anv person to move any court for the enforcement 
of the rights conferred bv article 14. article 21 ami article 22 of the Constitution shall remain 
suspended for the period during which the Proclamation of Emergency issued under clause 
(I) of article 352 thereof on the 26th Octol>er. 1962, is in force, if such Person has hern deprived 
of anv such rights under the Defence of India Ordinance, 1962 (4 of 1962) or any rule or order 
made’ thereunder." 


The result of this Order is that if any person, including a citizen, is arrested 
or sentenced under the Defence of India Ordinance. 1962, he will not he entitled 
to move the Supreme Court, a High Court or any Court on the ground that his 
fundamental rights under Art. 14. 21 or 22 have been infringed. This Order thus 
affects not only aliens but citizens of India as well. But the suspension of the 
right will affect a citizen only if he has contravened a rule or an order issued 
under s. 5 of the Defence of India Ordinance. 1962. 

III. The Defence of India Ordinance. 1962 was promulgated by the President 
on 26-10-62, with the following Preamble— 

"An Ordinance to provide for special measures to ensure the public safety and interest, 
the defence of India and civil defence and for the trial of certain offences. 

Whereas the President has declared bv Proclamation under clause (I) of article 352 of the 
Constitution that a grave emergency exists whereby the security of India is threatened by 
external aggression ; 

And whereas Parliament is not in session and the President is satbfied that circumstances 
exist which render it ncccssarv for him to take immediate action : 

Now. therefore, in exercise of the powers conferred by clause (|) of article 123 of the 
Constitution, the President is pleased to promulgate the following Ordinance." 


Rules were made under the Ordinance on the same day. 

IV. The Defence of India Ordinance, 1962 has been replaced hv the Defence 
of India Act, 1962, with certain additions and alterations, and the Defence of India 
Rules, framed under the Ordinance, have been adopted as Rules made in exercise 
of the power conferred by s. 38 of the Act. 

But though Arts. 21 and 22 of the Constitution cannot he invoked 90 hv a 
person against whom action under the Defence of India Act or the Rules or Orders 
made thereunder, it cannot be said that relief under Art. s. 226 91 ' 39 and 227 ?1 of 
the Constitution on other grounds, has l»cen barred c.g., on the ground that the 
order issued against the Petitioner was ultra vires, 70 71 or mala fide 70 74 

Relief may, accordingly, be available to such person on the following grounds, 
inter alia,— 


(a) That the Order or Rule which is alleged to have been contravened has 
not been notified by the Central Government under r. 155 (b). 9S 

(b) That the decision to continue the detention of a person under r. 30A (8) 
has not been reduced into writing 91 or that such order does not show a clear and 
unambiguous decision of the appropriate authority to continue the detention 9I> 1 

(c) That the person on whom an order under r. 30 (1) (M has been served 
is already in jail custody, so that it cannot he said that, hut for such order he 
would be free to carry on prejudicial activity of the character specified in the 
Rule. 9 ' 3 

But there is nothing illegal if the order under r. 30 ( 1 ) fh] is made after the 
prisoner is released on bail 3 or after the prisoner is acquitted in the pending cri¬ 
minal proceedings. 9 _ 


(20) Makhan Singh v. State of Punjab, A. 
1964 S.C. 381. 

(21) Biren Dutla v. Chief Commr., (1965) 
I S.C.A. 32. 

(22) Godavari v. State of Maharashtra, A. 
1964 S.C. 1128 (//.?/). 

(23) Bhagwan Singh v. State, A- 1965 
Punj. 86. 


(24* Sohran Lai v. State of Bihar. A. 1964 
Pat. 237 : Cf. C 4. Vol. 5. pp. 194 6. 

(?5) Brtal Singh v. State. A. 1965 All 78. 
(I) Harhishan v. Slate of Punjab, A. 1964 
Puni. 198 (295). _ 

(?* Rameslruar v. D. M„ A. 1964 S.C. 334. 
(3) Makhan Singh v. Slate of Punjab, A. 
1964 S.C. 1120 (1124). 
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Constitutions^ gUarante€8 to » afc 8ward life and liberty, under other 

It would be profitable, in this connection, to refer to certain other guarantees 
to safeguard personal liberty which exist under other Constitutions but are absent 
in ours. Thus,— 

(*) There is, under our Constitution, no guarantee of any right to trial in the 
ordinary Courts of law or the right of access to the ordinary Courts, as exists 
« n some Constitutions (see Vol. I, p. 468. ante). In the U.S.A., though there is 
no specific prohibition against the creation of extraordinary tribunals, the right 
of the individual is safeguarded by the guarantee of the right to jury trial 
(Art. Ill, s. 2 (3); Amendments V and VI) and the interpretation of due process 
as including an indefeasible right of access to the ordinary Court’. 318 

Nor is there under our Constitution any direction upon the Legislature as to 

A hC , SmTl u " der whi F h « ma V crea 'c social Courts, as is contained in 
Art. 38 (3) (1) of the Constitution of Eire 1937, which says: 

lx,. , 1 ^™?.! ?° urtS ma j ** cs *?blishcd by law for the trial of offences in cases where it may 
be determined in accordance with such law that the ordinary courts are inadequate to secure 
the effective administration of justice and the preservation of public peace and order.” 

So, the Legislatures, under our Constitution shall be free not only to create 
special Criminal Courts for the trial of particular offences, notwithstanding the 
existence of the ordinary Courts, but also to empower the Executive to decide 
what offences or classes of offences or classes of cases shall be triable by the special 
Courts created by the Legislature. [As to the limitations imposed upon this 
power by Art. 14, sec Vol. I, pn. 470-4). ^ 

11 ha* »ust been pointed out that in the U.S.A., the right to trial by a Jury 
in all cases of crimes, is guaranteed by Art. Ill, s. 2 (3) of the Constitution, 
amplified by the 5th and the 6th Amendments, though, of course, it has been 
held that the right may be waived by the accused. 10 

But under our Constitution, there is no corresponding constitutional guarantee 
of any right to trial by Tury. Though the general law of procedure embodied in 
the Cr. P. Code (s. 269) prescribes such trial in the cases of certain offences, 
which arc known as ‘Sessions’ cases, there is no limitation upon the power 
of the State to dispense with such trial in the case of such offences or of some of 
them, provided only the Legislature has anv reasonable basis for such discrimi¬ 
nation, having regard to the object of the legislation 20 (sec Vol. I, p. 452), and 
docs not proceed against some only of the persons who may commit the same 
offence or offences. 31 

It should be mentioned that most of the States in India have, by this time, 
abohshed trial by Jury, by non-discriminatory notifications issued under s. 269, 
br, P. u. 

(iii) Another analogous right guaranteed bv the Constitution of the Unite d 
States is the right to a ‘public trial’, in all criminal prosecutions. This safeguard 
is provided in order to prevent ‘Star Chamber practices’. 33 The purpose'of a 
public trial is for the public to sec that the defendant receives a square deal, and 
that the presence of the public may remind both witnesses, jurors and even the 
Court of their responsibilities. 23 The right has been so steadfastly upheld that 
a conviction has been set aside bv a federal Court 28 for violation of this right, 
where in a case relating to a sordid sexual offence the Court excluded from the 
Court room all persons excepting court officers and those having connection with 
the case, seeing that amongst the persons present in Court were many young girls. 

•The Constitution of India does not guarantee any such right and the Legis¬ 
lature is free to enact that the trial of any particular classes of cases shall be heard 


(3-18) Ex parte Young, (1908) 209 U.S. 123. 

(19) Patton v. U. S., (1930) 281 U.S. 276. 

(20) Lachmandas v. State of Bombay, A. 
1952 S.C. 235 (244). 


(21) Dhirendra v. Legal Remembrancer, 
(1955^ I S.C.R. 224. 

(22) Davies v. V. S.. (1917) 247 Fed. 394. 

(23) In re Oliver. (1948) 333 U.S. 257. 

(24) U. S. v. Kobli, (1949) 172 F. 2d. 919. 
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in camera. As in England, the Court itself has the power to exclude the public 
or to hear any case in camera "where the presence of the public would make the 
administration of justice impracticable", 54 e.g., where there is apprehension of 
public disturbance. This does not mean that the Court has got discretion to hear 
any case in public or in camera. The rule should be to observe the salutary 
principle of public trial where the litigation is between two parties. As Lord 
Haldane observed— 


“The broad principle is, that the courts of this countrv must, as between parties, administer 
justice in public.”* 

(tv) Yet another limitation upon the power of the Legislature under the 
American Constitution to enact laws against personal liberty is that provided in 
ss. 9-10 of Art. I of the Constitution which says that 

"No Bill of attainder shall be passed."* 

It prohibits the Legislature from adjudging a man guilty and inflicting 
punishment upon him, without going through the ordinary process of a judicial 
trial. 3 The legislature, in short, cannot assume the function of a Judge as well, 
for the purpose of punishing particular individuals. 

Though our Constitution has no express provision condemning a Bill of 
Attainder, our Supreme Court has rendered it impossible for the Legislature to 
make any attempt to make any law simulating a bill of attainder, by applying 
the provision of Art. 14 against ad hoc* legislation (see Vol. I, p. 474, ante). 

(v) The Eighth Amendment to the American Constitution says— 

"Excessive bail shall not be required." 

It has been held that a pre-trial bail which is unusually higher than an 
amount which may be reasonably calculated to assure the presence of the accused 
at the trial is ‘excessive’. 4 Unless the right to a reasonable bail is preserved, the 
presumption of innocence and the right to freedom before conviction would lose 
its meaning. 4 

The above provision, however, applies only to criminal proceedings, so that 
an alien arrested for deportation may be held without bail pending determination 
of his liability to be deported. 4 

(vi) The Eighth Amendment to the American Constitution says— 

"... nor cruel and unusual punishments inflicted". 


Execution of a sentence in a cruel manner has also been held to violate ‘due 
process’. 4 

The Supreme Court has refused 5 to exhaustively enumerate what modes of 
punishment would be regarded as cruel, except that it would include any kind 
of punishment by torture, 5 or lingering death, e.g., burning at the stake, cruci¬ 
fixion, breaking on the wheel. 4 In some cases, it has even been held that a 
penalty or judicial sentence which is grossly disproportionate to the offence in 
question, would come within the present prohibition, e.g., a sentence of imprison¬ 
ment for 20 years for a false entry in a public record.* The widest application 
of the principle has been made in a recent case'® to hold that the denation¬ 
alisation of a citizen as a punishment for an offence must be regarded as a 
cruel and unusual punishment’, which means nothing else than a punishment 


n Cf. Stephen's Commentaries, 1938, 
. p. 58. 

(I) Scott v. Scott, (1913) A.C. 427. 

(2) This safeguard was included in the 
American Constitution to prevent resort to 
the English practice which attained notoriety 
during the time of the Stuarts but which 
has since become obsolete (see Keith, Con¬ 
stitutional Law, 1939, p. 245). 

(3) U. S. v. Lovett, (1946) 328 U.S. 303. 

(4) Stack v. Boyle, (1951) 342 U.S. 1. 


(5) Carlson v. London, (1952) 342 U.S. 


524. 

(6) Louisiana v. Resweber, (1947) 329 U.S. 
459. 

(7) Wilkerson v. Utah, (1879) 99 U.S. 130 
(/35). 

(8) Re Kemmler, (1890) 136 U.S. 436 
(446). 

(9) Weems v. U. S., (1910) 217 U.S. 349 
(371). 

(10) Trop v. Dulles, (1957) 356 U.S. 86. 
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beyond the limits of civilised standards, even though no physical torture is 
involved. 

On the other hand, it has been held that punishment of death by shooting 7 
or electrocution 1 * is not cruel, even where a previous attempt to execute by electro¬ 
cution failed for accidental mechanical failure. 6 

Art. 36 of the Japanese Constitution provides— 

"The infliction of torture by any officer and cruel punishments arc absolutely forbidden.” 

As in the U.S.A., the Japanese Supreme Court has held that a punishment of 
death as such is not a ‘cruel’ punishment and that it is sanctioned by Art. 31. 11 

(yii) It has been deduced from the guarantee of ‘Due Process’ that the 
security of one’s privacy in his own home against arbitrary intrusion by the 
police is basic to a free society. 13 


INDEX TO COMMENTS 

ARTICLE 21. 

Other Constitutions : 

(A) England, 66 ; (B) U.S.A., 68 ; (C) Eire, 76 ; (D) U.S.S.R., 76 ; (E) West Germany, 76 ; 
(F) Japan, 77. 

India: 

Object of Art. 21, 77; Scope of Art. 21, 77 ; ‘Life*, 77; ‘Personal Liberty', 78 ; ‘Deprived’, 
78 ; ‘Procedure established by law’, 78 ; ‘Established by law’, 79 ; Whether a law made under 
Art. 21 is subject to other Fundamental Rights included in Part III, 81. 

Court’s right to interfere when a person is deprived of liberty otherwise than according 
to procedure established by law, 85; Construction of penal statutes, 85; Scope for control 
of the Executive: (A) U.S.A., 88; (B) India 88. 

Onus where imprisonment or detention is challenged, 90 ; What constitutes want of 'good 
faith’, 90. 

Additional guarantees to safeguard life and liberty, under other Constitutions, 92. 
Proclamation of Emergency and Art. 21, 92; Additional Guarantees to safeguard life and 
liberty, under other Constitutions, 94. 


22. (/) No person who is arrested shall be detained in custody 
without being informed, as soon as may be, of the 
Protection against arrest grounds for such arrest nor shall he be denied 
and«< lc, « n, l° n in certain ^ ^ {o con?ult( a „ d to be defended by, a legal 

practitioner of his choice. 

(2) Every person who is arrested and detained in custody shall be 
produced before the nearest magistrate within a period of twenty-four 
hours of such arrest excluding the time necessary for the journey from 
the place of arrest to the court of the magistrate and no such person 
shall be detained in custody beyond the said period without the 
authority of a magistrate. 

(3) Nothing in clauses (/) and (2) shall apply— 

( a ) to any person who for the time being is an enemy alien ; or 
( l )) to any person who is arrested or detained under any law 
providing for preventive detention. 

(4) No law providing for preventive detention shall authorise the 
detention of a person for a longer period than three months unless— 

(a) an Advisory Board consisting of persons who are, or have 
been, or are qualified to be appointed as. Judges of a High 
Court has reported before the expiration of the said period 
of three months that there is in its opinion sufficient cause 
for such detention: 


(11) State v. Murakami, (1948) 2 Sup. Ct. 
Rep. 191. 


(12) Stefanelli v. Minard, (1951) 342 U.S. 
117. 
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Provided that nothing in this sub-clause shall authorise 
the detention of any person beyond the maximum period 
prescribed by any law made by Parliament under sub¬ 
clause ( b) of clause (7); or 

( b ) such person is detained in accordance with the provisions of 
any law made by Parliament under sub-clauses (a) and (b) 
of clause (7). 

(5) When any person is detained in pursuance of an order made 
under any law providing for preventive detention, the authority making 
the order shall, as soon as may be, communicate to such person the 
grounds on which the order has been made and shall afford him the 
earliest opportunity of making a representation against the order. 

(6) Nothing in clause (5) shall require the authority making any such 
order as is referred to in that clause to disclose facts which such authority 
considers to be against the public interest to disclose. 

,3 (7) Parliament may by law prescribe— 

(«) the circumstances under which, and the class or classes of cases 
in which, a person may be detained for a period longer 
than three months under any law providing tor preventive 
detention without obtaining the opinion of an Advisory 
Board in accordance with the provisions of sub-clause (a) of 
clause (4). 

(b) the maximum period for which any person may in any class 

or classes of cases be detained under any law providing for 
preventive detention ; and 

(c) the procedure to be followed by an Advisory Board in an 

inquiry under sub-clause (a) of clause (4). 

Arts. 21 and 22. 

Art. 22 provides a limitation upon the power of the Legislature conferred 
by Art. 21, to make any law as to deprivation of personal liberty. Any such law 
must not contravene the conditions or limits imposed by the present Art. 22. 
The proper mode of construction as between Arts. 21 and 22 is that— 

"to the extent the procedure is prescribed by Art. 22, the same is to be observed: other¬ 
wise Art. 21 will apply. If the Legislature prescribes a procedure by a validly enacted 

law and such procedure in the case of Preventive Detention does not come in conflict with 
the express provisions of Part III or Art. 22 (4) to (7), the Preventive Detention Act must 
be held valid notwithstanding that the court may not fully approve of the procedure prescribed 
under such Act.'"* 

In other words— 

"The Constitution of India has given legislative powers to the States and the Central 
Government to pass laws permitting preventive detention. In order that a legislation per¬ 
mitting preventive detention may not be contended to be an infringement of the Fundamental 
Rights provided in Part III of the Constitution, Article 22 lays down the permissible limits of 
legislation empowering preventive detention. Article 22 prescribes the minimum procedure 
that must be included in any law permitting preventive detention and as and when such 
requirements arc not observed the detention, even if valid ab initio, ceases to be "in 
accordance with procedure established by law” and infringes the fundamental right of the 
detenu guaranteed under Articles 21 and 22 (5) of the Constitution.”'* 

"Art. 21 is applicable to preventive detention except in so far as the provisions of Art. 22 

(13) Copalan v. State of Madras, (1950) 

S.C.R. 88 (Kania C.J.): (1950-51) C.C. 74 
(133). 

c2—13 



98 


The Constitution of India 


[Part III 


(4) to (7) either expressly or by necessary implication exclude its application, with the result 
that a person cannot be deprived of his personal liberty even for preventive purposes, ‘except 
according to procedure established by law.’ Part of such procedure is provided by the Consti¬ 
tution itself in els. (5) and (6) of Art. 22 . If this procedure is not complied with, 

detention may be held to be unlawful as it would then be deprivation of personal liberty 
which is not in accordance with the procedure established by law.'” 4 

Consequently, in a case of preventive detention, the procedure prescribed by 
the law under which the detention is made must be strictly followed, and if this 
is not done, the person detained is entitled to be released by the Court.* 510 

Arts. 19 and 21-22. 

It has already been pointed out (p. 82, ante), that Arts. 21-22 have been 
construed as independent provisions, not governed by anything in Art. 19. 15 This 
view has been reiterated by the Supreme Court in the case of Ram Singh 
v. State of Delhi,' 1 holding that even though a restriction upon the freedom of 
expression may be invalid owing to the fact that the ground for the restriction 
is not covered by Art. 19 (2), the same ground may justify preventive detention, 
for Art. 22 is not limited by any such consideration, and in Kochuni v. State of 
Madras," holding that the reasonableness of a law coming under Art. 21 or 22 
cannot be questioned under any of the clauses of Art. 19 [sec p. 82, ante J. 


Scope of Art. 22: Safeguards against arbitsary arrest and detention. 

This Article has two parts: One part deals with persons arrested under the 
ordinary law of crimes and another deals with persons detained under a law of 
‘preventive detention’. 

(A) Ordinary law : Cls. (l)-(2) provide certain constitutional limitations upon 
the Union and State Legislatures to make any law of procedure (under Entry 2 
of List III, read with Art. 21) for depriving a person of his personal liberty. 
These are: (i) The arrested person must, as soon as may be after arrest, be 
informed of the grounds of his arrest, (ti) He must be produced before a 
Magistrate, within 24 hours of his arrest (excluding the time necessary for the 
journey from the place of arrest to the Court of the Magistrate) and then an 
order of the Magistrate confirming the arrest must be obtained. (Hi) The arrested 

E -rson must be given the opportunity to consult a legal practitioner and to defend 
imsclf. 

, (B) Law of preventive detention: Cls. (4)-(6) provide certain limitations upon 

the Union and State Legislatures) to make any law’ providing for ‘preventive 
detention’, e.g., detention without trial, under Entries 9 of List I and 3 of List III,— 
to prevent ‘arbitrary arrests’ by the Executive under cover of such laws. These 
limitations arc: (i) Government is ordinarily entitled to detain a person in custody 
only for 3 months. But Parliament is entitled to make a general law laying down 
in what classes of cases, the detention may exceed three months, (it) Apart from 
such law of Parliament (Cl. (7) (a)]. Government may detain a person beyond 
3 months, without trial, only if it obtains the report of an Advisory Board that 
there is sufficient cause for such detention (Cl. (4) (<z)). (tit) The authority making 
the detention shall, as soon as may be, communicate to the detenu the grounds 
of his detention and offer him an earliest opportunity to make representation 
against such order of detention (Cl. (5)]. But the authority will not be bound 
to disclose facts which may be considered by itself to be against the public interest 
to disclose (Cl. (6)). Persons detained under a law’ of preventive detention shall 
not be entitled to the protection of Cls. (1)*(2). (Cl. (3) ( b )]. 


(14) State of Bomtfay v. Atmaratn, (1951) 
S.C.R. 167 (189). 

(15) Gopalan v. State of Madras, (1950) 
SCR 88 

(16) Ram Krishan v. Stale of Delhi, (1953) 
S.C.R. 604 (609). 


(17) Ram Singh v. State of Delhi, (1951) 
S.C.R. 451: (1950-51) C.C. 158. 

(18) Kochuni v. State of Madras, A. 1960 
S.C. 1080 {1092). 
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It is for the Courts to jealously guard that the above limitations arc not 
violated by the Executive or the Legislature. For, 

“Preventive detention is a serious invasion of personal Hinny ami Midi meagre safeguards 
as the Constitution has provided against the inipiopcr exercise of the power must l»c jealously 
watched and enforced by the Court.’* 1 * 


Clause (I). 

Other Constitutions 1 * 2 * 

(A) U.S.A .—The 6th Amendment to the Constitution provides— 

"In all criminal prosecutions the accused shall enjoy the right to a speedy and public 11 
trial, and to be informed of the nature ami cause «»I the accusation, to be confronted with the 
witness against him ; to have compulsory process for obtaining witnesses in his favour, and 
to have the assistance of counsel for his defence.” 

(«) By speedy trial is meant trial with such a reasonable speed as is consistent 
with due course of justice.” 

It has been held that the right to speedy trial is denied if a person is sought 
to be tried upon a charge brought six years earlier, if the delay was deliberately 
made to have the accused tried before a court more likely to convict, 23 but not 
where the delay is accidental.* 4 

Besides, an arraignment before a judicial officer ‘without unnecessary delay’ 
after arrest is required by statutory rules, so that the arrested person may be 
advised of his rights and the cause for his arrest may be promptly determined,” 
without giving the Police an opportunity for the extraction of a confession. 

(6) The right to be informed of the nature and cause of accusation means 
that the police must with reasonable promptness show legal cause for detaining 
an accused person,' i.c., a specification of the charge against him so that he may 
decide whether he should present his defence by motion to <piash, demurrer or 
plea.* This guarantee has been used to quash conviction upon vague and obscure 
charges. 3 

(c) The ‘right to counsel' implies not merely that the accused shall have the 
right to engage a lawyer where he has the means to do so, hut also a right to 
have a lawyer engaged by the Court, where the accused is not in a position to 
pay for the legal advice. 4 This right, under the Sixth Amendment, extends to 
n// criminal proceedings in a federal Court, irrespective of the nature of the offence 
involved, unless, of course, the accused clearly 1 waives his right* (see post). Any 
indirect infringement of the right is not tolerated, r.g., where one counsel is 
assigned to represent more than one accused whose interests are not identical. 4 

The 6th Amendment is addressed to the Federal Government. In the ease 
of State Courts, the right to counsel has been deduced from the ‘Due Process’ 
requirement of the Fourteenth Amendment* [see p. 73. ante]. But whether the 
6th or the 14th Amendment applies, the standard is the same, viz., that of a fair 
trial.* 

The requirement of fair trial involves two things— (a) an opportunity to the 
accused to secure a counsel of his own choice; ( b) the duty of the State to provide 

(19) See also Art. 114 of the Weimar; 

Art. S of the Jugoslav ; Art. 74 of the Dan¬ 
zig, Constitutions. 

(20) Article 9 (3) of the Covenant on 
Human Rights, 1950 says— 

“Any one who is arrested shall be in¬ 
formed promptly of the reasons for his arrest 
and of any charges against him." 

(21) As to the right to ‘public trial’, see 
p. 94, ante. 

(22) Beavers v. Haubert, (1905) 198 U.S. 

77 (87). 

(23) U. S. v. Provoo, (1955) 215 F. 2d. 531. 

(24) Pollard v. U. S.. (1956) 352 U.S. 354 
(361). 


(25) Mallory v. U. S.. (1957) 354 U.S. 449. 

(1) McNabb v. V. S., (1943) 518 U.S. 332 
(343). 

(2) U. S. v. Cruikshank, (1876) 92 U.S. 
542 (559). 

(3) V. S. v. Lattimore, (1955) 127 F. Supp. 
405 (522). 

(4) Johnson v. Zerbst, (1938) 304 U.S. 458. 

(5) Von Mol the v. Gillies. (1948) 332 U.S. 
708. 

(6) Glasser v. U. S.. (1942) 315 U.S. 60. 

(7) Massey v. Moore, (1954) 348 U.S. 105 
(108). 
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a counsel to the accused in certain cases. These two rights of the accused may 
be dealt with separately: 

(a) In every case, irrespective of the gravity of the offence, the Court 8 must 
offer the prisoner reasonable time and opportunity to secure a counsel of his own.® 
This right is unqualified 10 and any violation of this right vitiates the trial. 11 

( b) As to the right to have a counsel appointed by the Court at the cost of 
the State, a distinction has been made, under the ‘Due Process’ Clause, between 
cases involving capital punishment and other cases. 

(i) In capital cases, it is the duty of the Court to employ a counsel and give 
him reasonable time and opportunity to take instructions from the accused. 1 * 
This is an absolute right ot the accused, irrespective of the circumstances sur¬ 
rounding the trial. 1 * 

(if) In other than capital cases, there is no inexorable rule that the Court 
must provide a counsel for defence in every case. 14 But such obligation on the 
part of the Court will arise 

"where there are special circumstances showing that, otherwise, the defendant would not 
enjoy that fair notice and adequate hearing which constitute the foundation of due process 
of law in the trial of any criminal charge."'* 


The question of unfairness has thus to be determined according to circum¬ 
stances: 

"Where the gravity of the crime and other factors—such as the age'* and education" of 
the defendant,the conduct of the Court or the prosecuting officials,'* ** and the complicated 
nature of the offence 1 ' charged and the possible defences** thereto—render criminal proceedings 

without counsel so apt to result in injustice as to be fundamentally unfair,.. the accused 

must have legal assistance under the Amendment whether he pleads guilty or elects to stand 
trial, whether he requests counsel or not. Only a waiver of counsel, understanding^ made, 
justifies trial without counsel."** 

One might not be insane in the sense of being incapable of standing trial 
and yet lack the capacity to stand trial without the benefit of counsel. 34 

The constitutional guarantee has been held to include not only the right 
to have a fair opportunity to secure a counsel of his own choice 3 * 1 but also the 
right to consult him privately and any violation of this right vitiates the trial 
without proof of actual prejudice resulting from denial of the right. 3 Thus, the 
presence of an agent of the prosecution at the pre-trial conference of the accused 
with his counsel was held sufficient for quashing trial.* The right which is 
guaranteed by the Constitution is the right to have ‘effective' counsel, 4 * and the 
question whether the right has been denied is one of substance. Assistance of 
counsel is effective only where the accused is afforded a reasonable opportunity to 
consult with the counsel and counsel is afforded such opportunity to consult with 
the accused and to prepare his defence. 4 4 The right is not complied with where 
the counsel offered by the Court is not devoted to the interests of the accused, 
c.v., where he is a government representative* or also represents a co-accused whose 
defence is in conflict with that of the accused.* 


(8) Gibbs v. Burke, (1949) 337 U.S. 773. 

(9) Powell v. Alabama, (1932) 287 U.S. 45. 

(10) Palko v. Connecticut, (1937) 302 U.S. 
319 . 

(11) Chandler v. Fretag, (1954) 348 U.S. 

3 (9). 

(12) Powell v. Alabama, (1932) 287 U.S. 45 ; 
De Meerleer v. Michigan, (1947) 329 U.S. 
663. 

(13) Johnson v. Zerbst, (1938) 304 U.S. 458 
(468). 

14) Betts v. Brady, (1942) 316 U.S. 455. 

15) Bute v. Illinois, (1948) 333 U.S. 640 

' (16) Dc Mecrler v. Michigan, (1947) 329 
U.S. 663. 

(17) Marino v. Ragen, (1947) 332 U.S. 561. 
(lfq Wade v. Mayo, (1948) 334 U.S. 672. 


(19) Palmer v. Ashe. (1951) 342 U.S. 134. 

(20) Townsend v. Burke, (1948) 334 U.S. 
736. 

(21) Rice v. Olson, (1945) 324 U.S. 786. 

(22) Gibbs v. Burke, (1949) 337 U.S. 773. 

(23) Uveges v. Pennsylvania, (1948) 335 
U.S. 437. 

(24) Massey v. Moore, (1954) 348 U.S. 105. 

(25) Powell v. Alabama, (1932) 287 U.S. 45. 

(1) Chandler v. Fretag, (1954) 348 U.S. 3. 

(2) Glasser v. V. S., (1941) 315 U.S. 60. 

(3) Coplon v. U. S.. (1951) 191 F. 2d. 749. 

(4) Avery v. Alabama, (1940) 308 U.S. 
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(5) Hawk v. Olson, (1945) 326 U.S. 271. 

(6) House v. Mayo, (1945) 324 U.S. 42. 

(7) Von Mol Ike v. Gilles, (1948) 332 U.S. 
708. 



Art. 22(1)] 


Fundamental Rights 


101 


The right to assistance of counsel exists at every stage of the trial, from the 
arraignment* up to the sentence,** and the right subsists whether the accused 
requests for counsel or not. 0 A denial of this right even in the pre-trial pro¬ 
ceedings 10 violates due process if the accused is so prejudiced that his subsequent 
trial is infected with an absence of "that fundamental fairness (which is) essential 
to the very concept of justice.” 1011 

But the right to counsel may be expressly waived by the accused, provided 
he docs it voluntarily, 1 * competently. 13 with full comprehension of all the facts 
and circumstances which arc essential to a proper understanding of his right and 
its waiver, e.g., the nature of the charges, the range of punishment prescribed 
for the offence and the like/ and with the approval of the Court which has the 
duty to satisfy itself that all the foregoing conditions have been satisfied. 7 * 11 
Waiver is not dependent upon a plea of guilty or not guilty.* Pleading guilty of 
one charge does not constitute waiver of the right to counsel as regards other 
charges. 11 The failure of an insane person without counsel to raise the question 
of his insanity on appeal docs not operate as waiver of his constitutional right 
to counsel. 1 * Where right to counsel is found to be an element of 'due process’ 
a finding of waiver of the right is not to be lightly made. 10 

(B) England.—(a) It is a fundamental principle of English common law' 7 
that a citizen who is f>ri»ia facie entitled to personal freedom is also entitled to 
know why for the time being his freedom is interfered with. The object of the 
right to be informed of the cause of arrest is to enable the person to take imme¬ 
diate steps for regaining his freedom. 17 

(i) If the arrest was authorised by a magisterial warrant or if proceedings were 
instituted by the issue of a summons, the warrant or summons must specify the 
offence and, in normal eases, the warrant has to be read to the person arrested. 17 
This principle is now embodied also in the Criminal Justice Act, 1925. 

(it) The same principle applies when a policeman or a private person arrests 
another person on suspicion (where the law authorises such arrest). In all such 
eases, the person who makes the arrest must, as a rule, inform the arrested person 
of the true ground of his arrest and. in default of such information, the person 
who makes the arrest is liable for false imprisonment 17 except where the person 
arrested himself produces a situation which makes it practically impossible to 
inform him, e.g., by immediate counter-attack or by running awav, 17 or where 
the circumstances of the arrest arc such that the person must know the reason 
already, e.g., where he is caught red-handed. It is not necessary to communicate 
a formal charge, clothed in any technical language. 17 but the arrested person is 
entitled to know the substance of the alleged offence for which he is arrested. 17 

(b) At common law, a prisoner had no right to be defended by a counsel. 
Exceptions have, however, been engrafted by statutes. Thus, in 1695, a statute 
permitted one accused of treason to be defended by a counsel, and in 1836, the 
right was extended to persons accused of summary offences and charges of felony. 
Next, the Poor Prisoners’ Defence Act. 1930. provided for the supply at public 
expense of legal aid to poor persons accused of crime. Finally, came the Legal 
Aid and Advice Act, 1949, which has been already noted (Vol. I. p. ). 

Thus, though there is no right to have a counsel to be appointed by the 
Court, there is a right to engage counsel for defence, and there arc statutory 
provisions to make a counsel available to persons of low income. 


(8) Spans v. N. Y., (1958) 360 U.S. 315 
(325). 

(8a) Center v. Illinois, (1946) 329 US. 173. 

(9) Rice v. Olson. (1945) 324 U.S. 728. 

(10) Crooker v. California, (1957) 357 U.S. 
433. 

(11) Lisenba v. California, (1941) 314 US. 
219. 


(12) Rule v. Illinois. (1948) 333 U.S. 640. 

(13) Johnson v. Zerbst, (1938) 304 U.S. 458. 

(14) Chan tiler v. Fretag. (1954) 348 U.S. 3. 

(15) Massey v. Moore. (1954) 348 U.S. 105 
(709). 

(16) Moore v. Michigan. (1957) 355 U.S. 
155 HOI). 

(17) Christie v. Leachinshy, (1947) 1 All 
E.R. 567 (577, 575), H.L. 


102 


The Constitution of India 


[Part III 


(C) Japan.— Art. XXXIV of the Japanese Constitution, 1946, says— 

"No person shall be arrested or detained without being at once informed of the charges 
against lum or without the immediate privilege of counsel ; nor shall be detained without 
adequate cause ; and upon demand of any person such cause must be immediately shown in 
open court in his presence and the presence of his counsel." 

Art. XXXVII further provides— 

"At all times the accused shall have the assistance of competent counsel who shall, if 
the accused is unable to secure the same by his own efforts, be assigned to his use by the 

(D) Czechoslovakia. —Art. 3 (2)-(3) of the Czechoslovak Constitution of 1948 
provides— 

"(2) Unless caught in the act of committing an offence, no person shall, be arrested 
except on the written order of a judge, giving the reason therefor. The order shall be 
delivered at the time of the arrest or, if this is not possible, within 48 hours thereafter. 

(3) No person shall be taken into custody by a public official except in the cases prescribed 
by law; he must then be either released within 48 hours or brought before a court or 
authority which is competent to proceed with the ease from the view of its nature.” 

(E) West Germany.— Art. 104 of the West Germany Constitution (1948) 
provides— 

"(2) Only the judge shall decide on the admissibility and continued duration of a depriva¬ 
tion of liberty. If such deprivation is not based on the order of a judge, a court decision 
must be obtained without delay. The police may. on its own authority, hold no one in 
custody beyond the end of the day following the arrest. Details shall be regulated by 
legislation. 

(3) Anv person tcm|>orarily detained on suspicion of having committed a punishable act 
must, at the latest on the day following the arrest, be brought before a judge who^ shall 
inform him of the reasons for the arrest, interrogate him, and give him an opportunity to 
raise objections. Without delay, the judge must either issue a warrant of arrest setting out 
the reasons thereof, or order his release.” 

The right to legal advice is not explicitly guaranteed by any provision of the 
Constitution, hut is ensured by the ordinary law, e.g., tnc Code of Criminal 
Procedure. Nevertheless, the Federal Constitutional Court has interfered on the 
ground that the guarantee of 'equality before the law' [Art. 3 (1)] has been violated 
where owing to poverty or like circumstances, an accused had no legal assistance 
at a trial. 


India 

Scope of Cl. (1): Safeguards against arrest. 

The language of els. (1) and (2) of this Article suggests that the fundamental 
right conferred by this Article gives protection against such arrests as arc effected 
otherwise than under a warrant issued by a Court on the allegation or accusation 
that the arrested person has or is suspected to have committed, or is about or 
likely to commit an act of a criminal or quasi-criminal nature or some activity 
prejudicial to the public or the State interest. In other words, there is indication 
in the Article that it was designed to give protection against the act of the exccu - 
cutivc or other non-judicial authority .** 

Two conditions are necessary for the application of els. (7)-(2): 

ft) The arrest must have been made without warrant of a Court. 18 
(ft) The person must have been taken into custody on the allegation or 
accusation of an actual or suspected or apprehended commission by that person 
of any offence of a criminal or quasi-criminal nature or some act prejudicial to 
the public interest. 18 

(*) Cls. (l)-(2) do not apply to arrests made under a warrant of Court,—for 
a person arrested under warrant of a Court is made acquainted with the grounds 
of his arrest before the arrest is actually effected. 18 (See, however, p. 108, post). 

(18) State of Punjab v. Ajaib Singh, (1953) 

S.C.R. 254. 
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It follows that art. 22 (/)-(2) have no application to— 

(a) Arrest and detention under s. 123 of the Cr. P. Code'* (for failure to give 
security). 

(b) Arrest and detention ordered by a Panchavaii Adalat in default of pay¬ 
ment of fine. 20 

(it) Cl. (/) would have no application where there is no accusation of any 
‘offence’ of a criminal or quasi-criminal nature 21 against the person taken into 
custody but he is taken into custody under some policy of the Legislature which 
the Court cannot question, 21 e.g., for the purpose of delivery to the officer-in-chargc 
under the Abducted Persons (Recovery and Restoration) Act LXV of 1949) ; 32 or 
for the removal of a minor girl from a brothel under the Bengal Suppression of 
Immoral Traffic Act, 1933 ; 22 or where the person is arrested under some Civil 23 
or Revenue law which has no penal object in view, e.g., for recovery of arrears 
of land-revenue 2 * or income-tax, or in execution of a decree under s. 55 of the 

C. P. Code. 2 * 

The clause would, however, apply if a person is taken into custody under 
warrant issued by some authority other than a Court, under some accusation , 
e.g., where a person is arrested under a warrant issued by the Speaker of a 
Legislature on a charge of contempt of the House. 21 Thus, where a newspaper 
Editor was arrested in execution of a warrant issued by the Uttar Pradesh Legisla¬ 
tive Assembly to answer a charge of contempt of the House, the Supreme Court 
granted an application for habeas corpus on the ground that the Petitioner’s 
fundamental right under Art. 22 (2) had been violated as he had not been pro¬ 
duced before any Magistrate within 24 hours of his arrest under the warrant. 21 

'Arrested'. —It would follow from the above, that 'arrest' within the meaning 
of Art. 22, docs not include mere removal.- 2 

In State of U. P. v. Abdul Samad , 3i * the majority of the Supreme Court made 
a suggestion (without deciding the question) that Cls. (l)-(2) of this Article should 
not apply where an alien is taken into custody under a deportation order because 
(i) "he is not charged with any offence .... but the State is merely effecting his 
removal from the country—an act which the alien was himself bound by law to 
have done,” and (ii) "in the case of a lawful deportation order the Magistrate can 
obviously pass no order for release on bail or direct any other custody than 
that of the officers who have to execute the order of deportation". 24 * 

•0J) Jit Bahadur v. State, A. 1953 All. 753. 

(20) Digambar v. Nanda, A. 1957 Orissa 
281 {284). 

(21) State of Punjab v. Ajaib Singh, (1953) 

S.C.R. 254 {270). 1 * 

So staled, the proposition would be very 
broad, but the Court guarded against being 
misunderstood by observing— 

"It is not our purpose, nor do we con¬ 
sider it desirable, to attempt a precise and 
meticulous enunciation of the scope and 
ambit of this fundamental right or to 
enumerate exhaustively the cases that come 
within its protection." 

(22) Raj Bahadur v. Legal Remembrancer, 

A- 1953 Cal. 522. 

(23) Dharam Chand v. Latin Ram, A. 1956 
Ajmer 63. 

,_!!*) Collector of Malabar v. Ebrahim, A. 

1957 S.C. 688 (69/). 

(25) Gunapati v. Nafisul Hasan [popu¬ 
larly known as the Blitz case: A. 1954 S.C. 
a i 1*952-54) 2 C.C. 309 also referred to in 
i - K ‘. Journal 62). The authority of 
tins decision was questioned in Sharma v. Sri 
Rrishna, A. 1959 S.C. 395 {410). but it has 
wen affirmed in the U. P. legislature 
‘Inference Case [(1965) I S.C.A. 447). 

(oa) State of U. P. v. Abdul Samad, (1962) 


S.C. A. 1962 S.C. 1506. But the view taken by 
Subha Kao J., in the minority deserves to be 
considered, namely, that when foreigners who 
arc directed to leave the country refuse to 
do so and the Police arrest them with a view 
to deporting them from the country, they 
arc "certainly guilty of an act prejudicial to 
the State or the public interest" within the 
meaning of the dictum in Ajaib Singh's 
case, (1953) S.C.R. 254. Secondly, it is 
submitted that the object behind Cls. (l)-(2) 
of Art. 22 is not merely to enable the detenu 
to obtain bail. In the case of a deportation 
order, if he is produced before a Magistrate 
and offered opportunity to consult a legal 
practitioner, he may challenge the very 
legality of the deportation order and have 
his alienage determined by making an 
application for habeas corpus, in the proper 
forum fcf. Eshugbayi v. Govt, of Nigeria, 
(1931) A.C. 662 (679)). If a deportation case 
is taken out of cl. (2), it will also go out of 
cl. (I), and the person detained may be 
denied the opportunity to be informed of 
the grounds or to consult a lawyer so that 
he may l>c advised to move for habeas 
corpus which, obviously has a scope in 
deportation cases, according to the instant 
decision. 
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‘Detained \—Detention means that the person detained is at liberty to go 
nowhere. Externment is not detention, for the person externed is free to go any¬ 
where save the place from which he is externed. 1 


Right to be informed of the grounds. 

The object of this safeguard is that, apprised of the grounds of arrest, 
the person arrested will be in a position to make an application to the appropriate 
Court for bail, or move the High Court for habeas corpus. The intimation will 
also enable the arrested person to prepare his defence in time for the purposes of 
his trial. 2 

Hence, though it is not necessary for the authorities to furnish full details 
of the offence, sufficient particulars must be furnished to enable the arrested 
person to understand why he has been arrested. The ground to be communicated 
to the arrested person should be somewhat similar to the charge framed by the 
Court for the trial of a case. 2 Thus, merely to inform the person that he has 
been arrested under s. 7 of the Criminal Law Amendment Act, 1932, without 
giving any particulars of the alleged acts for which such action has been taken 
against him, is not sufficient compliance with Art. 22 (I). 2 * 3 


‘As soon as may be*. 

While cl. (2) sets a maximum time-limit for production of the arrested person 
before a Magistrate, cl. (1) does not fix any time-limit for the obligation of the 
arresting authority to communicate to the arrested person the grounds for such 
arrest. The words ‘ as soon as may be* means as nearly as is reasonable in the 
circumstances of the particular case. So, no definite period of time can be laid 
down as reasonable in all cases. 4 The expression also occurs in cl. (5) and has 
been commented upon under that clause. 

But it will be possible for the Court, in a proceeding for habeas corpus, to 
pronounce whether the arresting authority has communicated the grounds as soon 
as reasonable in the circumstances, and, if it finds that a reasonable time has 
already passed and the arrested person has not yet been informed of the grounds 
of his arrest, the Court would order his immccliatc release. 5 The reason is that 
the two conditions of arrest embodied in this clause arc constitutional conditions 
subsequent to arrest, and there is no reason to construe these conditions as other 
than mandatory, being valuable fundamental rights of the individual. So, even 
though the arrest has been initially valid, the failure to supply the grounds within 
a reasonable time may render further detention unconstitutional or illegal. 3 

“It is a general rule, which has always been acted upon hy the Courts of England, that 
if any person procures the imprisonment of another, he must take care to do so by steps all 
of which arc regular, and that if he fails to follow every step in the process with extreme 
regularity the Court will not allow the imprisonment to continue.*'* 

It is to be noted that while the object of furnishing the grounds in the case 
of preventive detention [under cl. (5)] is to allow the detenu to make a representa¬ 
tion against his detention at the earliest opportunity, the object of such information 
under cases other than of preventive detention [cl. (1)1 is to allow the arrested 
person the earliest opportunity to move the Court for habeas corpus. 

Since in habeas corpus proceedings the material date for determining the 
validity of the detention is the date of return, where the Court finds that a 
reasonable time for communicating the grounds had expired before the date of 


Of course, if the foreigner who is sought 
to be deported has been arrested under the 
law of preventive detention, he is not entitled 
to the right under els. (I) and (2) of Art. 22, 
in view of cl. (3) of that Article \Hans 
Muller v. Supdt., (1955) I S.C.R. 1284 ; Jagan 
Nath v. Union of India. (1960) 2 S.C.R. 784J. 

(I) Inderjit v. Slate of Delhi, A. 1953 
Punj. 52. 


(2) Virnal Kishore v. State of U. P.. A. 
1956 All. 56 (59). 

(3) Madhu v. State, A. 1959 Punj. 506 

(4) Tarapada v. State of West Bengal, 
(1951) S.C.R. 212. 

(5) State of Bombay v. Atmaram, (1951) 
S.C.R. 167. 

(6) Enraght’s case, (1881) 6 Q.B.D. 876. 
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return, a communication subsequent to the return cannot save the detention 
of the Petitioner from invalidity, for, the detention became invalid as soon as the 
reasonable time expired. 4 * 

‘Right to consult a legal practitioner*. 

The implications of this right in India have already been discussed at p. 293 
of Vol. I. The right guaranteed by Art. 22 (I) arises as soon as a person is arrested. 1 

Since Art. 22 (1) docs not apply in the ease of detention under judicial orders, 
a law which debars lawyers from appearing before a Panchayati Adalat would 
not be unconstitutional on the ground of contravention of Art. 22 (l). H 

Right to be defended by a legal practitioner. 

The article does not guarantee any absolute right to he supplied with a 
lawyer by the State.* 

Nor does the Article confer any right to engage a lawyer who is disabled 
under the law. 10 

The only right is to have the opportunity to engage a lawyer.* 1 Where a 
trial is held without informing the accused of the date fixed for trial and without 
giving him an opportunity of getting into communication with his legal adviser, 
the conviction is liable to dc set aside." For the same reason, where a law makes 
it discretionary with the Judge to allow the arrested person to be represented by 
a lawyer of his choice, the law offends against Art. 22 (1)." 

But a person cannot complain of the infringement of this right unless he had 
made a request to the proper authorities for permission to allow him to be 
represented by a lawyer and that prayer has been refused."* 


Clause (2). 


Other Constitutions" 


(A) England .—When a person is arrested without warrant, he must be produced 
before a justice of the peace as soon as reasonably possible."" 

(B) Rumania.— Art. 28 of the Rumanian Constitution, 1948. provided— 

"No person shall be arrested and detained for more than 48 hours without warrant from 
the Department of Prosecutions, from the examining authorities appointed by law, or an 
authorisation from the courts in conformity with the provisions of the law." 

(C) Czechoslovakia.—An 3 (2)-(3) of the Czechoslovak Constitution of 1948 
provides— 

"(2) Unless caught in the act of committing an offence, no person shall be arrested except 
on the written order of a judge, giving the reason therefor. The order shall l>c delivered 
at the time of the arrest or. if this is not possible, within 48 hours thereafter. 

(3) No person shall be taken into custody by a public official except in the cases pres¬ 
cribed by law ; he must then be either released within 48 hours or brought before a court 
or authority which is competent to proceed with the case from the view of its nature." 


(6a) Vimal Kishore v. Stale of U. P., A. 
1956 All. 56 (59). 

(7) Cf. R. v. Llewelyn (1926) 50 Rom. 
741 ; R. v. Mona Puna, (1892) 16 Bom. 661. 

(8) Dieambar v. Nanda, A. 1957 Orissa 
282 (284). 

(9) Janardhan v. State of Hyderabad, 
(1951) S.C.R. 344: (1950-51) C.C. 233 (235). 

(10) Public Prosecutor v. Venkata, A. 1961 
A.P. 104. 

(11) Hansraj v. Slate, A. 1956 All. 641. 

(12) Inder Jit v. State of Delhi, A. 1953 
Punj. 52. 

C2—14 


(12a) Ram Scrub v. Union of India, A. 
1965 S.C. 247 (250). 

(12b) John Lewis 6* Co. v. Tims, (1952) 
A.C. 676 (H.L.). 

(13) Art. 9 (4) of the Covenant on Human 
Rights. 1950 says— 

"(4) Any one arrested or detained on the 
charge of having committed a crime or of 
preparing to commit a crime shall be brought 
promptly before a judge or other officer 
authorised by law to exercise judicial power 
and shall be entitled to trial within a rea¬ 
sonable time or to release. Pending trial, 
release may be conditioned by guarantees to 
appear for trial." 
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Scope of Cl. (2): Right to be produced in Court of Magistrate. 

This Clause aims at securing a speedy trial. No person can be deprived of 
his liberty without the intervention of a judicial authority at the earliest oppor¬ 
tunity. As soon as the arrested person is produced before a Magistrate, the trial 
of the arrested person cannot be put off indefinitely. 14 

The maximum period allowed by the Article is 24 hours plus the time 
required for the 'journey. Under the ordinary law, s. 61 of the Cr. P. C. secures 
the same object, in all cases of arrest without warrant: 

"No police-officer shall detain in custody a person arrested without warrant for a longer 
ncriod than under all the circumstances of the case is reasonable, and such period shall not, 
f„ the absence of a special order of a Magistrate under section 167, exceed twcnty^four hours 
exclusive of the lime necessary for the journey from the place of arrest to the Magistrate 
Court." 

Art 22 (2) gives a constitutional guarantee to the above safeguard. 

If 24 hours have passed without compliance with the requirement ot the 
clause, the arrested person is entitled to be released forthwith.' 4 

There is a provision in s. 81 of the Cr. P. C. which uses the wide expression 
“without unnecessary delay” instead of specifying the definite period of 24 hours 
In order to avoid unconstitutionally, it must be interpreted as being subject to 
the constitutional limit imposed by Art. 22 (2).'* A verbal amendment of this 
section is advisable in order to clearly make it subject to the maximum period 
laid down in Art. 22 (2). S. 81 is as follows: 

••The police-officer or other person executing a warrant of arrest shall (subject to the 
provisions of section 76 as to security) without unnecessary delay bring the person arrested 
before the Court before which he is required by law to produce such person. 

The words ‘nearest Magistrate* were used in the interests of the accused and 
in order to prevent the Police officer from keeping the person in custody for a 
larger time than was necessary on the pica that the particular Magistrate to whom 
he wanted to take the accused was living at a distance. a . .. . . 

The ‘nearest Magistrate’ refers to a Magistrate acting under a judicial capacity, 

as under s. 167 of the Cr. P. C. lT . . , f , 

Hence, when a person is arrested by a Magistrate acting under s. 64 of the 
Cr. P. C., read with the U. P. Social Disabilities Act. the arrested person must be 
produced before another Magistrate, acting under s. 167, Cr. PC- 
been held that where a person was arrested by a Station Officer on hiown authoi 
itv, and immediately thereafter the City Magistrate (invested with judical powers) 
arrived at the spot in his executive authority, and the person arrested ha\ing 
been produced before such Magistrate, he remanded him to jail custody, there 

was sufficient compliance with Art. 22 (2).*’ c rv%ttre 

In State of U. P. v. Abdul Samad '*• the majority of the Supreme Court Das 
held that the purpose of Art. 22 (2) was served where the arrested person was 
produced before the High Court itself, within 24 hours of the arrest, m a pro¬ 
ceeding for habeas corpus, where the person had already applied for die same. 


(14) This is secured under the existing 
law, by s. 167 (2) of the Criminal Procedure 
Code. 

(15) Ganapati v. Nafisul, A. 1954 S.C. 636. 

(16) The same comment applies to s. 60. 
Cr. P C. 

(16a) IX C.A.D., pp. 1557-8. 

(17) Hariharanand v. Jailor, A. 1954 All. 

(18) Eshaq v. Slate of V. P-, A. 1957 AH. 

7g? 

(19) Rani Manoluir v. Supdt., Central Pri¬ 
son, A. 1955 All. 193. (The soundness of 
this decision requires further examination. 
The words ‘court of the magistrate* in Art. 


22 (2) should not be overlooked. Can it be 
said that the City Magistrate who visited 
the spot in his executive capacity, was hold- 
in- his court there? The words court of 
the Magistrate’ correspond to the words 
•Magistrate’s Court’ in s. 61 of the Cr. P. C. 
How- is the accused to get opportunity to 
consult a lawyer, if he is not taken to a 
court? The right of production before a 
Magistrate in his judicial capacity is an In¬ 
dependent right and that requirement must 
be strictly complied with]. 

(19a) State of UP. v. Abdul Samad, A. 
1962 S.C. 1506. 
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Whether the rights in Art. 22(1 )-(2) extend to arrests under warrant. 

Though ihe question appears to be concluded by the observations of the 
Supreme Court in State of Punjab v. Ajaib Singh,* 0 there arc ample reasons for a 
fuller consideration of the question by the Supreme Court in some subsequent 
decision. Before proceeding further, it would be useful to quote the observations 
of the Court, speaking through Das J. 5 ®— 

"Broadly speaking, arrests may l>c classified into two categories, namely, arrests under 
warrants issued by a court and arrests otherwise than under such warrants . . . 

Turning now to Art. 22 (I) and (2). we have to ascertain whether its protection extends 
to both categories of arrests mentioned above, and. if not. then which one of them comes 
within its protection. There can Ik* no manner of doubt that arrests without warrants issued 
by a Court call for greater protection than do arrests under such warrants. The provision 
that the arrested person should within 24 hours l»c produced before the nearest Magistrate is 
particularly desirable in the case of arrest otherwise than under a warrant issued by the 
Court, for it ensures the immediate application of a judicial mind to the legal authority of 
the person making the arrest and the regularity of the protcdtire adopted by him. In the 
case of arrest under a warrant issued by a Court, the judicial mind had already l>ecn applied 
to the case when the warrant was issued and. therefore, there is less reason for making such 
production in that case a matter of a substantive fundamental right. It is also perfectly plain 
that the language of Art. 22 (2) has been practically copied from Secs. 60 and 61. Criminal 
P. C. which admittedly prescribe the procedure to be followed after a person has been arrested 
without warrant. The requirement of Art. 22 (1) that no person who is arrested shall he 
detained in custody without being informed, as soon as may he. of the grounds for stub 
arrest indicates that the clause really contemplates an arre't without a warrant of Court for 
as already noted, a person arrested under a Court's warrant is made acquainted with the 
grounds of his arrest before the arrest is actually effected. There can be no doubt that the 
right to consult a legal practitioner of his choice is to enable the arrested person to l>c advised 
about the legality or sufficiency of the grounds for his arrest. The right of the arrested 
person to be defended by a legal practitioner of his choice postulates that there is an accusa¬ 
tion against him against which he has to be defended. The language of Art. 22 (I) and (2) 
indicates that the fundamental right conferred bv it gives protection against such arrests ns 
arc effected otherwise than under a warrant issued by a Court on the allegation or accusation 
that the arrested person has. or is suspected to have, committed, or is about or likely to 
commit an act of a criminal or quasi-criminal nature or some activity prejudicial to the 
public or the State interest. In other words, there is indication in the language of Art. 22 (I> 
and (2) that it was designed to give protection against the act of the executive or other 
non-judicial authority."** 

The following arc the reasons which call for a reconsideration of the pro¬ 
nouncement that the protection under els. (l)-(2) of Art. 22 docs not extend to 
arrests under warrant: 

Firstly, the above pronouncement is in the nature of an obiter, inasmuch as 
the decision of the Court that 'arrest* in Art. 22 (1V(2) refers to arrest "upon an 
allegation or accusation ” of a "criminal or quasi-criminal nature" was sufficient 
to dispose of the case before the Court because no such accusation was involved 
when an abducted person was taken into custody tinder the Abducted Persons 
(Recovery and Restoration) Act. 1949. Whether such arrest must be one under 
warrant or without warrant was a further question which was not necessary to 
decide for the purposes of the case. 

Secondly, in a later passage, the Court itself came to the view that it should 
not finally decide the scope of Art. 22 (IV(2) beyond what was necessary for the 
purposes of the case before their lordships: 

"It is not. however, our purpose, nor do we consider it desirable, to attempt a precise 
and meticulous enunciation of the scope and ambit of thi* fundamental right or to enumerate 
exhaustively the cases that come within its protection. Whatever else may come within the 
purview of Art. 22 (1) and (2), suffice it to say for the purposes of this case, that we arc 
satisfied that the physical restraint put upon an abducted person in the process of recovering 
and taking that person into custody without any allegation or accusation of any actual or 
suspected or apprehended commission by that person of any offence of a criminal or quasi¬ 
criminal nature or of any act prejudicial to the State or the public interest, and delivery of 
that person to the custody of the officer in charge of the nearest camp tinder Sec. 4 of the 
impunged Act cannot be regarded as arrest and detention within the meaning of Art. 22 (1) 

and ( 2 )."*' 

(21) Stale of Punjab v. Ajaib Singh, (1953) 
S.C.R. 254 (269). 


(20) State of Punjab v. Ajaib Singh, (1953) 
S.C.R. 254 (2 64, 268). 
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Thirdly, the statement that Art. 20 (l)-(2) reproduces the language of ss. 60-61 
of the Cr. P. C. is not correct inasmuch as while the latter expressly refer to 
‘arrest without warrant’. Art. 20 (l)-(2) uses the word ‘arrested’ generally and 
without referring to warrant at all. The question is whether the omission of the 
words ‘without warrant’ is deliberate or unintentional. Merely because in the 
existing law, the protection is confined to arrests without warrant is no ground 
for concluding that the framers of the Constitution did not intend to improve 
upon the existing law. In fact, cl. (1) itself shows that the Constitution-makers 
intended to go further than the existing law, for, the right to consult and to be 
defended by a lawyer was not to be found in ss. 60-61 of the Cr. P. C. Previous 
legislation is, no doubt, a guide in interpreting a statute, but not where the con¬ 
text indicates an intention to depart from the previous legislation. 22 

Fourthly, according to the canons of interpretation (Vol. I, p. 34), the intention 
of a Legislature is to be gathered from the language actually used by it and not 
from ‘supposed intentions’. The language used cannot be ignored except where 
it would lead to absurdity, or anything in the context indicates a contrary intention. 

As to the context, the Court relied upon two arguments: (i) the object of 
production before a Magistrate is to ensure the ‘application of a judicial mind 
to the legal authority and regularity of the arrest; in the case of arrest under 
warrant, there has already been such application of a judicial mind at the tunc 
of issuing the warrant; (it) in the case of arrest under warrant, the warrant itself 
informs the arrested person of the grounds of his arrest, so that it would be 
meaningless to insist again that he should be informed of the grounds after arrest. 
Now. so far as the first argument is concerned, the previous application of the 
judicial mind did not take place in the presence of the arrested person ; is there 
any irresistible reason for denying him an opportunity to challenge the validity 
of the warrant itself? Similarly, so far as the second argument is concerned, 
though the warrant usually states the grounds of arrest, there may possibly be 
cases where a warrant is deficient in this respect and the right of the 
arrested person to be informed of the grounds of arrest is violated by the detective 
warrant ; why should such person be denied the opportunity of urging that the 
warrant under which he has been arrested violates his constitutional right? 

Besides, the mention of the two grounds alone overlooks the fact that the right 
to consult and be defended bv a legal practitioner is an independent right ensured 
by Cl. (1). The Anglo-American precedents (pp. 99-101. ante) clearly demonstrate 
that this is a separate and most valuable right. Even though a warrant is issued 
by a judicial authority, that is done ex parte and the person to be arrested has 
no opportunity of consulting a lawyer at that stage. If wc hold that Cl. (1) docs 
not extend to arrests under warrant, the arrested person shall have no constitu¬ 
tional right to consult or to be defended by a lawyer all the time that he is 
detained under the warrant. 


Lastly , there is no absurdity involved in the requirement of producing the 
arrested person before the nearest judicial Magistrate after a person has been 
arrested under a warrant ; for. apart from the contingency that the warrant itscii 
may be defective, there may be illegality in the execution of the warrant which 
the arrested person mav urge if he is produced before a Court and afforded 
opportunity to consult a legal practitioner. 

It is submitted, with respect, that there is no irresistible case to cut down the 
plain language of Art. 22 (l)-(2) and to exclude cases of arrests under " a , r ™ n 'SS 
its purview. An Allahabad decision 23 has relied upon the language of the Article 
notwithstanding the observations of the Supreme Court.-* 


(22) Sec Vol. I. 

(23) Hariharanan 
601. 


p. 51. 

d v. Jailor, A. 1954 All. 


(24) Stale of Punjab v. Ajaib Singh, (1953) 
S.C.R. 254. 
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Clause (3). 
Other Constitutions 


tion 


(A) England .—In times of war, Parliament may provide for preventive 
in the interests of national safely” (see under Art. 359. f>ust). 


deten* 


(B) Australia.— Power to detain without trial persons engaged in activities 
prejudicial to the safety of the realm has been deduced from the ‘defence’ power. 1 


(C) Eire. —The validity of a law providing for preventive detention in a period 
of emergency under Art. 28 (3) has been upheld. 1 * 

(D) U.S.A. —Until 1950. it could be said that an American citizen could not 
be detained unless convicted by a Court of law of an offence. 1 hough this still 
holds good as regards times of peace, a system of preventive detention has been 
introduced, as regards times of emergency, by the Internal Security Act, 19:0 
(otherwise known as the McCarran Act). 


India 


Enemy Aliens and detenus. 

This clause constitutes an exception to els. (l)-(2). The .result is that enemy 
aliens as well as persons detained under the law of preventive detention hive 
neither the right to consult nor to be defended by any legal practitioner. In 
the case of detenus, there is a right of representation to the detaining authority 
(cl. (5)], and a provision for consideration of that representation by the Advisory 
Board. But in neither case shall the detenu have any right to be heard in person 3 
or of appearance by any lawyer* or to cross-examine witnesses.* 

The other right which enemy aliens and detenus lose by reason of cl. (3) is 
the right not to be detained in custody beyond 24 hours without the authority of 
a Magistrate (cl. (2)). 

Enemy Aliens. 

As to who arc enemy aliens, see Vol. I. p. 93. An enemy alien is not entitled 
to the protection of els. (l)-(2) of Art. 22. This is in accord with the English law, 
under which an enemy alien may be detained, without a right of habeas corpus, 
under the royal prerogative as well as under statute. 4 But under our Constitu¬ 
tion, even enemy aliens may, subject to legislation by Parliament, be entitled to 
the protection of ds. (4)-(5) of Art. 22. in case they are arrested under a law of 
‘preventive detention’. 


The place of Preventive Detention in a Chapter on Fundamental Rights. 

Prima facie, the provision for preventive detention is rather anomalous in a 
Chapter of the Constitution which guarantees fundamental rights. Preventive 
detention is, by nature, repugnant to democratic ideas, and no such laws exist in 
the U.S.A.* or* in England,' in times of peace (sec also p. 112, post]. Our Con- 


125) Liversidec v. Anderson, (1942) A.C. 
206 (H.L.). 

(1) Adelaide Co. v. Commonwealth, (1945) 
67 C.L.R. 116. 

(la) In re Art. 26 of the Constitution, 
(1940) Ir. R. 470. 

(2) State of Bombay v. Atmaram, (1951) 
S.C.J. 208 (223). Sha«tri J. (S. 10 (/) of the 
amended Preventive Detention Act. however, 
provides for a hearing of the detenu in 
person, if the Board thinks it necessary or 
the detenu desires to he heard (see p. 114, 
post) I- 

(3) It may be noted that under Reg. 18-B 
under the* English Emergency Power 


(l>cfcmc) A«t. 1939, which was a wartime 
measure the detenu was given a right of 
calling witnesses and to engage a solicitor. 

(4) Cop-dan v. Slate of Madras, (1950) 
S.C.J. 174 (2 40). 

(?) Ex parte Forman. (1917) 87 L.J.K.B. 
43. 

(6) The internal Security Act. 1950. 
makes similar provisions to control spies and 
saboteurs in times of ‘war, invasion or in¬ 
surrection* (»ee p. 107, post). 

(7) See Schwartz Comparative View of 
Copalan's Case. (1950) 3-4 Indian Law 
Review 276 (283). 
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stitution, however, empowers the Legislatures to make laws for preventive detention 
for reasons connected with several matters (enumerated in Entry 9, List I and 
Entry 3 of List III), irrespective of any war or emergency. It has adopted pre¬ 
ventive detention as a subject-matter of peace-time legislation as distinct from 
emergency legislation. 7 In short, preventive detention is a normal feature of 
our Constitution. 


The object of the framers of the Constitution in giving a constitutional status 
to preventive detention was to prevent anti-social and subversive elements from 
imperilling the welfare of the infant Republic: 

"The primary reason for the enactment of this legislation was the necessity to protect 
the country against violent activities organised in secrecy and intended to produce chaos."* 

One practical result following from the adoption of preventive detention as 
a permanent feature of our Constitution has been that even in peace-time, the 
Courts cannot question the sufficiency of reasons for depriving a person of his 

liberty. 0 

No lover of liberty can commend preventive detention as a permanent and 
peace-time measure. The object of the present work, however, is not to discuss 
the justifiability of preventive detention as a legal norm, but to comment upon 
the constitutional safeguards which have been provided in the present Article 
of our Constitution, by reason of which ‘preventive detention’ has found a place, 
along with Art. 21, in Part III. 

While the framers of our Constitution considered the institution of preven¬ 
tive detention as indispensable for maintaining the existence of the infant 
Republic, they also provided certain safeguards' 0 to mitigate its harshness by plac¬ 
ing fetters on the legislative power conferred on this subject under Art. 22. 
These arc— 


"(/) That no law can provide for detention for a period of more than 3 months unless the 
sufficiency for the cause of the detention is investigated by an Advisory Board within the 
said period of three months. 

(2) That a State law cannot authorize detention beyond the maximum period prescril>ed 
by Parliament under the powers given to it under cl. (7). 

(3) That Parliament also cannot make a law authorizing detention beyond 3 months 
without the intervention of an Advisory Board unless the law conforms to the conditions laid 
down in cl. (7). 

(4) Provision has been also made to enable Parliament to prescribe the procedure to be 
followed by Advisory Boards, as a safeguard against any arbitrary procedure .... 

(5) Apart from these enabling and disabling provisions certain procedural rights have 
been expressly safeguarded by clause (5) of Art. 22. A person detained under a law of 
preventive detention has a right to obtain information as to the grounds of his detention 
and has also the right to make a representation protesting against an order of preventive 
detention. This right has been guaranteed independently of the duration of the period of 
detention . . . ." ,l 


(8) Statement of Objects and Reasons of 
Act IV of 1951. 

(9) Goftalan v. Stale of Madras, (1950) 
S.C.R. 88: State of Bombay v. Atmaram, 
(1951) S.C.R. 167 ; Rhimsen v. State of 
Punjab, (1952) S.C.R. 18. 

[In these cases the Supreme Court applied 
the rule of interpretation laid down by the 
House of Lords in Livcrsidge v. Anderson, 
(1942) A.C. 206. But as Sir Alfred (since 
Lord) Denning has observed in his Lectures 
on Freedom under the Law, the doctrine pro¬ 
pounded in Liversidge's case was in con¬ 
nection with 'emergency powers’. Again, as 
Prof. Alcxandrowicz contends (Year Book of 
World Affairs, 1953, p. 262), Darnel's case, 
(1627) 3 St. Tr. I. stands to establish that the 
Crown has no ‘absolute power to commit’, 
and that on a motion for habeas corfnts, 
the Court has the power to consider the 


sufficiency of the cause of commitment ; 
Liversidge v. Anderson is only an exception 
to this general rule, founded on considera¬ 
tion of the exigencies of a national emer¬ 
gency. 

At the same time, it should also be 

remembered that India is still passing 
through an abnormal situation, both exter¬ 
nally and internally, even eighteen years 

after her independence]. 

(10) Not only have the rigours of this 

drastic power been mitigated by the condi¬ 
tions imposed by such legislation, the use 
of the power has also been less frequent of 
late, and, since the promulgation of the 

Defence of India Rules, they are being 
resorted to in most cases than the P. D. Act. 

(11) Gcpalan v. State of Madras, (1950) 
S.C.R. 88 (223, Mahajan J.). 
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Preventive detention.^ 

‘Preventive detention’ means the detention of a person without trial in such 
circumstances that the evidence in possession of the authority is not sufficient to 
make a legal charge or to secure the conviction of the detenu by legal proof," 
but may still be sufficient to justify his detention, for any of the reasons specified 
in Entry 9 of List I and Entry 3 of List III of Sell. VI11 (Defence, foreign affairs, 
security of India or of a State, maintenance of public order or of supplies and 
services essential to the community). While the object of punitive detention is 
to punish a person for what he has done, the object of preventive detention is 
to prevent him from doing something'* which comes within the above entries. 
While punitive detention comes after the illegal act is actually committed, preven¬ 
tive detention has reference to the apprehension of wrongdoing." The object 
of preventive detention is to prevent the indixidual not merely from acting in a 
particular way, but from achieving a particular object 

"A person is punitnely detained only after a trial for committing a crime a.ul after his 

guilt has been established in a competent court of justice. P/ci:Hliic detention, on 

the other hand, is not a punitive but a precautionary measure. The object i> not to punhh 
a man for having done something but to intercept him before he does it and to prcuni him 
from doing it. No offence is proved, nor any charge formulated; and the ju>iifnatio.i is 
suspicion or reasonable probability and not criminal conviction which onlv can be warranted 
by legal evidence.” 1 * 

When a law of preventive detention is challenged before the Court, the Court 
has got to decide on a consideration of the true nature and character of the legis¬ 
lation whether it is really on the subject of preventive detention or not." But 
once the legislation is held to be really on the subject of preventive detention 
and within the powers assigned to the Legislature in question, the Courts haxe 
nothing to do with the reasonableness or unreasonableness of the legislation. If 
a particular piece of legislation be within the ambit of the Legislature’s authority, 
there can be nothing arbitrary in it, so far as a Court of law is concerned." 


Grounds for preventive detention. 


(A) England.— Preventive detention for reasons connected with war has come 
to stay in England since World War I. We have seen (p. 87, ante) that it was 

E rovided by Regulations framed under the Defence of the Realm Act. 1 914. 

eg. 18B of the Defence (General) Regulations framed under the Emergency 
Powers (Defence) Act, 1939, similarly provided— 

•If the Secretary of State has reasonable cause to believe any p.-rson to Ik of hostile origin 
or associations .... and that by reason thereof it is necessary to exercise tomrol oxer him, 
he may make an order against that person directing that he I>c detained.” 

The Mouse of Lords held that the expression 'if he has reasonable cause io 
believe meant nothing more than *if he thinks he has reasonable cause’. The 
Courts could not, therefore, interfere with an order of detention except where 
it had been made without good faith, the onus to prove which was on the person 
who challenged the order." 

The traditional theory of ‘personal liberty’ as Diccy understood it, has thus 
undergone a revolutionary change. According to him, personal libetv meant 
that '(*) Physical restraint of an individual may be justified only on the ground 
that he has been accused of some offence and must be brought before the Court 
to stand his trial, or (st) that he has been convicted of some offence and must 
suffer punishment for it.” But since the decisions in R. v. Holliday 18 and 
Liversidge v. Anderson 11 (see p. 87, ante) it is now settled that Parliament may 
empower the Executive to make regulations for the detention without trial of 


(12) Liversidge v. Anderson, (1942) A.C. 
206 (218). 

(13) State of Bombay v. Atma Ram, (1951) 
S.C.J. 208 (212). 

(14) Lakhinarayan v. Prov. of Bihar. (1950) 
S.C.J. 32 (43). 


(15) Copalan v. State of Madras, (1950) 
S.C.J. 174 (192). Kania C.J. 

(16) Ibid., pp. 205, 263 (Mukhcrjcc J). 

(17) Liversidge v. Anderson, (1942) A.C. 
206. 

(18) R. v. Holliday, (1917) A.C. 260. 



Tiie Constitution of India 


112 


(Part 111 


persons whose detcniion appears to be expedient “in the interest of the public 
safely or the defence of the realm”. 

“At a time when it is the undoubted law of the land that a citizen may by conscription 
or requisition be compelled to give up his life and all that he possesses for his country's cause 
it may well be no matter for surprise that there should be confided to the Secretary of State 
a discretionary power of enforcing the relatively mild precaution of detention.”'* 

But never so far has the English Parliament authorised detention without 
trial except in times of war or beyond the duration of such exigency. It is to be 
noted that while the Emergency Powers Act, 1920, empowers the Executive to 
take extraordinary action, in time of peace, to secure the essentials of life to the 
community, and even provides for summary trial of offences against the regula¬ 
tions so made, the Act specially prohibits the alteration of the rules of criminal 
procedure and there is, accordingly, no provision for preventive detention in the 
interests of public order, general safety or essentials of life, apart from a war 
or emergency. 

(B) Australia. —-The validity of wartime legislation empowering the Executive 
to detain persons (on suspicion) with a view to preventing them from acting in 
any manner prejudicial to the public safety and the defence of Commonwealth, 
has been upheld. 1 ** 11 

(C) U.S.A. —As has been already pointed, there is no provision for preventive 
detention in time of peace. 

But provision for preventive detention in an 'emergency' has now been made 
by ss. 100-3 of the Internal Security Act, 1950. 

In the event of any one of the following— (a) invasion of the territory, 
(b) declaration of war by Congress, (c) insurrection within the United States in 
aid of a foreign enemy, the President may make a proclamation of an ‘Internal 
Security Emergency’. During the continuance of such emergency, the President 
is authorised to apprehend and by order detain “each person as to whom there is 
reasonable ground to believe that such person probably will engage in, or probably 
will conspire with others to engage in. acts of espionage or of sabotage”. 

This provision introduces a new era in the constitutional history of the United 
States. It is worthy of notice that Congress gives a legislative determination of 
'clear and present danger' in the Preamble in support of this legislation, as follows: 

“A* a result of evidence adduced before various committees . . . the Congress hereby 
finds that— 

The experience of many countries in World War II and thereafter with so-called 'fifth 
columns' which employed espionage and sabotage to weaken the internal security and defense 
of nations resisting totalitarian dictatorships demonstrated the grave dangers and fatal effec¬ 
tiveness of such internal espionage and sabotage . . . 

Due to the wide distribution and complex interrelation of facilities which arc essential 
to national defense and due to the increased effectiveness and technical development in espionage 
and sabotage activities, the free and unrestrained movement in such emergencies of members 
or agents of such organizations . . . would make adequate surveillance to prevent espionage 
and sabotage impossible and would therefore constitute a clear and present danger to the 
public peace and safety of the United States . . . 

The detention of persons who there is reasonable ground to believe probably will commit 
or conspire with others to commit espionage or salxrtagc is. in a time of internal security, 
emergency, essential to the common defense and to the safety and security of the territory, 
the people and the Constitution of the United States." 

The procedure for detention under this Act has some similarity to that under 
our Preventive Detention Act, 1950, with this difference that the American statute 
can be used only in a war emergency, and that it provides for an ultimate 
judicial review of the grounds of detention. The Attorney General is empowered 
to issue a warrant for the arrest of any person whom he believes to be dangerous. 
The arrested person is brought before a preliminary hearing officer who issues a 
detention order if lie finds that there is a probable cause for detention. Against 
the order of detention, the detenu may appeal to the Detention Review Board. 

(19-21) Lillie v. Commonwealth. (1947) 75 
C.L.R. 94 ; Australian Communist Party v. 

Commonwealth, (1951) 83 C.L.R. I (195). 
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From the decision of the Board the detenu may have a judicial review by way 
of appeal to the federal Court of Appeals; but the findings of the Board as to 
facts, if supported by ‘reliable, substantial and probative’ evidence, are conclusive. 

What is of particular interest for us is that at the hearing before the preli¬ 
minary hearing officer, the detenu is to be told the grounds of his detention, is 
allowed to be represented by counsel, to introduce evidence on his behalf as well 
as to cross-examine witnesses except those whom the Attorney-General withholds 
from cross-examination on the ground of national security. 

Though there is no direct decision as yet upholding the validity of an order 
of detention under this Act, there are decisions w hich suggest its constitutionality.* 2 

(E) India. —But under the Constitution of India, the Legislature has been 
empowered to provide for preventive detention even in times of peace. Entry 9 
of List I, of course, relates to reasons connected with war or die external security 
of India ; but Entry 3 of List III authorises the Union and State Legislatures 
to provide for preventive detention to maintain internal security, public order and 
the essentials of life, apart from any condition of war. This is undoubtedly an 
extraordinary departure from the English ideal of personal liberty. And this is 
why Courts take particular care and caution in applying a law passed under this 
power, even though they may not be competent to question the wisdom or pro¬ 
priety of the provision itself. 

Since the above view was expressed at p. 172 of the 2nd Ed. of this Commen¬ 
tary, our Supreme Court has observed— 

"Preventive detention is a serious invasion of personal liberty and such meagre safeguards 
as the Constitution has provided against the improper exercise of the power must Ik* jdilousy 
watched and enforced by the Court."** 

But while even in Burma the Courts have held that preventive detention 
cannot be resorted to in cases punishable under the ordinary criminal law, 2 * our 
Courts 2 * have held that there is nothing wrong in it, provided they relate to a 
ground specified in the relevant legislative Entry, c.g., public order or maintenance 
of essential supplies. This aspect has been bitterly criticised by a section of public 
opinion in India, particularly because the power may be abused for purposes of 
discrimination on political grounds. 

Our Supreme Court has, however, held 24 * that an order of detention under 
the law of preventive detention made against a person while he is already in jail 
custody must be mala fide because if he is already in jail custody, it cannot be 
rationally postulated that if he is not detained nc would act in a prejudicial 
manner. 

A history of the law of Preventive Detention in India. 

The first Act of Preventive Detention passed by Parliament under the above 
powers conferred by the Constitution was Act IV of 1950. which came into force 
on the 25th February, 1950 and was to cease to have effect on the 1st April, 1951. 
On 19-5-50, the Supreme Court pronounced its decision in Gobalan v. State of 
Madras, 1 declaring s. 14 of the Act as ultra vires. This led to the passing of the 
Preventive Detention (Amendment) Act (L) of 1950, bv which s. 14 of Act IV 
of 1950 was omitted, and some other changes effected. Subsequently, by the 
Preventive Detention (Amendment) Act (IV) of 1951, the duration of Act IV of 
1950 was extended up to the 1st April, 1952, and some other provisions were 
inserted. 

The Amendment Act (IV) of 1951 was declared valid by the Supreme Court 
in Krishnan v. State of Madras .* 

_^(24a) Rameshwar v. />. A/., (1964) II S.C.A. 

\9S?Vvm\ Ra \$\ hU * '* StaU ° f Pun i ab ‘ A * 
c CD (’Oftalan v. Stale of Madras, (1950) 
S.C.J. 174. 

(2) Krishnan v. Slate of Madras, (I95|) 

S.C.R. 621: (1950-51) C.C. 169. ' 


(22) Ex parte Endo, (1944) 323 U.S. 283; 
Korematsu v. U. S., (1944) 323 U.S. 214. 

(23) Ram Kristian v. State of Delhi, A. 
1953 S.C. 318 (320). [See also Rameslncar v. 
D. A/., (1964) II S.C.A. 724. 

(24) Ma Than v. Commr. of Police, (1949) 
Burma L.R. 1 (S.C.). 

C2—15 


114 


The Constitution of India 


[Part 111 


The scheme of the Amendment Act of 1951 was (*) to extend the benefit of 
a review by Advisory Board to all cases [s. 9 (1)] and (it) to bind the detaining 
authorities to act in conformity with the report of the Board [11 (2)]. 2 

Under s. 11 of the Act, as amended in 1951, the question arose whether it 
was obligatory upon Government to fix a definice period of detention after the 
Advisory Board reports that the detention is justified. In some cases* it was 
held that the discretion conferred upon Government by the words ‘as it thinks 
fit’ in s. 11 must be exercised by fixing a specified date not beyond the duration 

of the Act itself under which the order is made. In others 4 it was held that the 

words ‘as it thinks fit’ authorised Government to keep the person in detention for 
any indefinite period subject to the overall limit of duration of the temporary 
Act of preventive detention. It was to set at rest this controversy that Parliament 
enacted the Preventive Detention Amendment Act (XXXIV) of 1952. It extended 
the life of the Act of 1950 till 1st October, 1952, and validated orders of detention 
for an indefinite period, by providing that all such orders would subsist till the 
expiry of the life of the Act as extended by the Amending Act. S. 3 of the 
Amendment Act of 1952 provided— 

“F.vcrv detention order confirmed under section II of the principal Act and in force 

immediately before the commencement of this Act shall have effect as if it had been confirmed 

under the provisions of the principal Act as amended by this Act ; and accordingly, where 
the period of detention is cither not specified in such detention order or specified (by whatever 
form of words) to be for the duration or until the expiry of the principal Act or until the 
31 sc day of March, 1952, such detention order shall continue to remain in force for so long 
as the principal Act is in force, but without prejudice to the power of the appropriate Govern- 
ment to revoke or modify it at any time.” 

The Supreme Court next laid down in the case of Datlatraya v .State of 
Bombay 5 that an order of detention would not be invalid because no definite period 
of detention has been fixed in the order under s. 11 of the Act. It also held that 
even where the order under s. 11 of the Act specifics a period of detention, the 
detaining authority can, in view of s. 21 of the General Clauses Act, before the 
period initially fixed has expired and the detenu released, direct the detention to 
continue for any further period subject to the limit of duration of the Act itself. 
In the case of Shamrao v. District Magistrate the Supreme Court held that s. 3 
of the Amendment Act of 1952 was intra vires, and that under the law as it stood, 
the period of detention was left to the discretion of the Government subject to 
the overall limit of the Act of 1950. as amended from time to time. The result 
was that it was competent for Parliament to continue detention indchmtcly by 
resorting to the expedient of periodic amendments of the Preventive detention 

Atl Ncxfcamc the P. D (Second Amendment) Act (I .XI of 1951). It not only 
extended the life of the original Act up to the 31st December, 1954, but also 
introduced substantial provisions, such as s. II A. to prescribe the maximum 
duration of an order of detention. In the case of Godavari v. State of Bombay, 
the Supreme Court upheld the validity of s. IIA (2)I. as inserted by the Second 
Amendment Act, 1952, holding that the subsection did not offend against Art. 14 
bv differentiating between detention orders which were confirmed bctorc 
and those which were confirmed thereafter. „ 

The term of the Act has been further extended by Act 51 of 1954 up to the 

31st December. 1957 ; by Act of 54 of 1957 up to the 31st December. I960; by 

Act 61 of 1961 up to the 31st December, 1963 and by Act 51 of 1963 up to the 

31st December, 1966. . . c • • 

On the whole, the history of this extraordinary legislation is one of minimisa¬ 
tion of its rigours. On the one hand, by successive amendments, ampler sate- 


(3) Teja Singh v. The Slate, A. Pcpsu 1 ; 
Bashir v. The State, A. 1951 All. 357. 

(4) Prahlad v. State of Bombay. A. 1951 
Bom. 1 (8) ; Pyarelal v. State, A. 1952 All. 
180. 


(5) Datlatraya v. State of Bombay, A. 
1952 S.C. 181. ' 

(6) Shamrao v. District Magistrate, A. 
19^7 S.C. 324. 

(7> Godavari v. Stale of Bombay. (1953) 
S.C.H. 210. 
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guards have been provided against any abuse of its powers and the differences 
between the special procedure prescribed by it and the ordinary law of criminal 
procedure have been narrowed down. On the other hand, less frequent use of 
these powers is being made in practice. 7 * 

The Act, however, calls for further procedural improvements, if it is necessary 
to retain it further. Firstly, while the right of personal hearing has been given to 
the detenu, much would not be lost in giving him the right to he represented 
by a lawyer or to cross-examine witnesses before the Advisory Board, inasmuch as 
Government has the right to withhold prejudicial facts. Secondly, though the 
superior Courts have the right to examine questions of law in proceedings for 
habeas corpus, some sort of appellate jurisdiction may be given to the High Court 
over the decisions of the Board in respect of questions of fact as well to ensure 
against mala fide use of the power, which it is practically impossible to establish 
in a proceeding for habeas corpus. 

The text of the Act of 1950. as amended, is reproduced below for convenience 
of reference, as the decisions on Art. 22 arc to be understood with reference to 
this Act: 


PREVENTIVE DETENTION ACT. 1950 (IV OF 1950), AS AMENDED BY 
SUBSEQUENT ACTS UP TO ACT 51 OF 1963. 

An Act to provide for preventive detention in certain cases and matters 

connected therewith. 

Be ii enacted by Parliament as follows: — 

1. Short title, extent and duration.—!/) This Act may be called the Preventive Deten¬ 
tion Act, 1950. 

(2) It extends to the whole of India: 

Provided that it shall not apply to the Stale of Jammu and Kashmir except to the extent 
to which the provisions of this Act relate to preventive detention for reasons connected with 
defence, fitreign affairs or the security of India.* 

(3) It shall cease to have effect on the Slsl day oj December. 1966 save as respects things 
done or omitted to be done before that date.* 

2. Definitions.—In this Act, unless the context otherwise requires,— 

(a) "State Government*"* means in relation to a Union Territory, the Chief Commis¬ 
sioner of the State; 

( h ) "detention order" means an order made under section 3 ; and 

(c) “ appropriate Government " means, as respects a detention order made b\ the Central 
Government or a person detained under such order, the Central Government, and as respects 
a detention order made by a State Government or by an officer subordinate to a State Govern¬ 
ment or as respects a person detained under such order, the State Government. 

3. Power to make order* detaining certain persons. -(/) Tire Central Government or 
the State Government may— 

(a) if satisfied" with respect to any person that with a view to preventing him from 
acting in any manner prejudicial to— 


(7a) Its use has been further obviated by 
the alternative power available to the Execu¬ 
tive under r. 30 of the Defence of India 
Rules since the Proclamation of Emergency 
in 1962 (see p. 93, ante). 

(8) As regards Jammu & Kashmir, see 
next caption. 

(9) Substituted for ‘1963* by Act 51 of 
1963. 

(10) See, in this connection, the definition 
in s. 3 (60) of the General Clauses Act. 1897— 
“ 'State Government*, as respects anything 
done or to be done after the commencement 
of the Constitution (Seventh Amendment) 
Act, 1956, shall mean, in a State, the Gov¬ 


ernor. and in a Union Territory, the Central 
Government”. 

(II) Leaving the determination of the 
necessity for detention to the subjective 
satisfaction of the Executive is not delega¬ 
tion of legislative power. This is necessary 
owing to the very nature of preventive 
detention \Gopalan v. State of Madras, (1950) 
S.C.R. 88 (121-2)). The propriety or 

reasonableness of the satisfaction cannot be 
challenged ISodhi Shamser v. State of Pepsu, 
A. 1954 S.C. 276 : Rameshwar v. D. M., A. 
1964 S.C 334 (337)J. (As to how far the 
order can be challenged on other grounds, 
see p. 137, post). 
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(*) the defence of India, the relations of India with foreign powers,'* or the security of 
India, or 

(*0 the security of the State or the maintenance of public order,'* or 
(ill) the maintenance of supplies and' 4 services essential to the community' 4 *'* ; or 

(b) if satisfied with respect to any person who is a foreigner within the’meaning of the 
Foreigners’ Act 19-16 (XXXI of 19-16), that with a view to regulating his continued presence 
in India or with a view to making arrangements for his expulsion from India, 1 ’ 
it is necessary so to do, make an order directing that such persons be detained.'* 

(2) Any of the following officers,'* namely,— 

(a) District Magistrates, 

( b) Additional District Magistrates specially empowered in this behalf by the State 

Government, 

(c) the Commissioner of Police for Bombay, Calcutta, Madras or Hyderabad, 

(d) Collector in the State of Hyderabad, 

may if satisfied as provided in sub-clauses (i<) and (ill) of clause (a) of sub-section (I) exercise 
powers conferred by the said sub-section. 

(J) II 'hen any order is made under this section by an officer mentioned in sub-section (2) 
he shall forthwith 40 report the fact to the State Government to which he is subordinate together 
with the grounds *' on which the order has been made and such other particulars as in his 


The ’satisfaction’ need not be proved 
where the order is in conformity with els. (/) 
and (2) of Art. 166. If. however, the order 
be defective, it may be proved by the affida¬ 
vit of the Home Secretary who has the 
requisite means of knowledge [.9fafe of 
Bombay v. Purushottam, A. 1952 S.C. 317] 
The authority making the order of deten¬ 
tion must, however, state in the order the 
fact of its satisfaction that it is necessary 
to make the order of detention with a view 
to preventing the detenu from acting in a 
manner prejudicial to one or more of the 
objects contained in one or more of the sub- 
clauses of s. 3 (I) [Naresh v. State of IF. B., 
A. 1959 S.C. 1335 (/.WO)]. 

(12) This expression includes Pakistan 
though it is not a 'foreign State' [Jagannath 
v. Union of India, (I960) 2 S.C.R. 7841. 

(13) This expression is to he read with 
Entry 3 of List III (sec also Vol. I. p. 546). 
It has been held that preventive detention 
cannot be ordered 'for the maintenance of', 
or 'for reasons connected with', public order, 
for the following acts— 

(a) Blackmarketing I/?, v. Basundeva, A. 

1950 F.C. 67 (69)1 ; 

(b) Contempt of Court [Sorf/ii Shamser v. 
State of Pepsu, A. 1954 S.C. 276]; 

(c) Incitement not to pay taxes or other 
Government dues, unelss the restriction is 
exclusively aimed at a general campaign for 
nonpayment [Supdt. v. Ram Manohar, A. 
1960 S.C. 633 (640)]. 

(rf) Holding of meetings and processions 
when there is no allegation of violence 
|Umraomal v. State of Rajasthan, A. 1955 

Rai. 6 ( 10 )) ; 

(c) Spread of disaffection against a party 
Government without inciting -violence or 
resort to other illegitimate course \Ishaq v. 
U. P. State, A. 1957 All 782]. 

There must be a 'proximate' or 'rational' 
connection between the act complained of 
and the apprehension of the disturbance of 
public order [/?. v. Basudeva, A. 1950 F.C. 
67 (69) ; Sodhi Shamser v. State of Pepsu, A. 
1954 S.C. 276]. 

(14) This ‘and’ has been interpreted as dis¬ 
junctive f Dayananda v. State of Bihar, A. 

1951 Pat. 47 (5/)]. 

(15) Cl. (ii'i) is an idependent clause and is 
not to be read ejusdem generis with cl. (ii). 


Hence, a person may be detained for the 
maintenance of supplies (e.g., to suppress 
blackmarketing or hoarding], whether there 
is any likelihood of public order or not 
(Dayananda v. Stale of Bihar, A. 1951 Pat. 
47 (52)]. But adulteration of food-stuffs 

is not covered by “maintenance of supplies’ 
[Mishrital v. The State, I.L.R. 30 Pat. 716; 
sec further under Entry 3 of List III, post). 

(16) Cl. (ill) cannot be challenged on the 
ground that it has failed to lay down a 
standard by defining what arc 'supplies and 
services essential to the community’ 
(Krishna v. State of IF. B., (1954) 9 D.L.R. 
73 (Cal.)]. 

(17) Validity of s. 3 (1) (b) has been up¬ 
held in Hans Muller v. Supdt., (1955) 1 
S.C.R. 1285 (I29S). 

(18) It is contrary to the scheme of the 
Act that the perioa of detention should be 
specified in the initial order under s. 3, 
before the ease was placed before the Ad¬ 
visory Board. If such period is fixed in 
the order under s. 3, it is void [Makhan 
Singh v. State of Punjab, (1952) S.C.R. 368]. 

(19) An order made by any other officer 
or by an officer in any different capacity 
will be quashed [Dhanapatrai v. State of IF. 

(1954) 58 C.W.N. 363]. 

(20) 'Forthwith' means immediately. But 
where owing to circumstances, not due to 
any act or default of the officer, the officer 
was not in a position to make the report 
to the Government, the order of detention 
cannot be held to be invalid for contraven¬ 
tion of s. 3 (3). |Keshav v. Commr. of Police, 
(1956) S.C.A. 1123 (1131) ; A. 1957 S.C. 28 
(32)]. 

(21) While the object of the communica¬ 
tion under s. 7 (1) is to enable the detenu 
to make a representation, the object of the 
report to the State Government under s. 3 (3) 
is to enable the Government to satisfy it¬ 
self whether the detention should be approv¬ 
ed. Hence the communication under s. 3 
(3) need not be a formal document like that 
under s. 7 (I); there is a sufficient compli¬ 
ance with s. 3 (3) if the materials on which 
the order was made are communicated to 
the Government (Shamrao v. Dist. Magis¬ 
trate, A. 1957 S.C. 23]. 
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opinion have a bearing on the mailer, anti no stub order made after the commencement of 
the Preventive Detention (Second Amendment) Act, 1952, shall remain in force for more than 
twelve dayf 1 after the making thereof unless in the meaning it has been approved by the 
State Government .” 

(4) When any order is made or approved by the Stale Government under this section, 
the State Government shall, as soon as may be. retort the fact to the Central Government 
together with the grounds on which the order has been made and such other particulars as 
in the opinion of the State Government haze bearing or. the necessity for the order. 

3A. Execution of detention orders. —I detention order may be executed at any place 
in India in the manner provided for the execution of warrants of arrest under the Code of 
Criminal Procedure, 1898 {Act V of 1898).'-* 

4. Power to regulate place and condition of detention. — Every person in respect of 
whom a detention order has been made shall be liable — 

(<i) to be detained in such place'* and under such conditions, including conditions as to 
maintenance, discipline and punishment for breaches of discipline, as the appropriate 
Government may, by general or special order, specify ; and 

(b) to be removed from one place of detention to another place of detention whether 
within the same State or in another State, by order of the appropriate Government : 

Provided that no order shall he made by a Stale Government under clause (/») for 
the removal of a person from one State except with the consent of the Government of that 
other State. 

5. Detention orders not to be invalid or inoperative on certain grounds. -.Vo detention 
order shall be invalid or inoperative merely by reason- 

la) that the person to be detained thereunder is outside the limits of the territorial 
jurisdictionof the Government or officer making the order, or 

(b) that the place of detention r.f such person is outside the said limits. 

6 . Powers in relation to absconding persons. —(/) If the Central Government or the 

State Government or an officer specified in sub-section (2) of section 3. as the ease may Ik, 
has reason to believe that a person in respect of whom a detention order has been made has 
absconded or is concealing himself so that the order cannot l»e executed, that Government 
or officer may-— ... 

{a) make a report in writing of the fact to a Presidency Magistrate or a Magistrate of the 
first class having jurisdiction in the place where the said person ordinarily resides: and there¬ 
upon the provisions of sections 87. 88 and 89 of the Code of Criminal Procedure, 1898 (Act V 
ot 1898), shall apply in respect of the said person and his property as if the order directing 
that he be detained were a warrant issued bv the Magistrate : 

( b ) by order notification in the Official Gazette direct the said |KtM»n to appear In-fore such 
officer, at such place and within such period as may be specified in the order; and if the said 
person fails to comply with such direction he shall, unless he proves that it was not possible 
for him to comply therewith and that he had within the period specified in the order, informed 
the officer mentioned in the order of the reason which rendered compliance therewith impossible 
and of his whereabouts be punishable with imprisonment for a term which may extend to one 
year and with fine or with both. 

(2) Notwithstanding anything contained in the Code of Criminal Procedure, 1898 (Act \ 
of 1898), every offence under clause (6) of sub section (I) shall Ik cognizable. 

7. Grounds of order of detention to be disclosed to persons affected by the order.— 

(/) When a person is detained in pursuance of a detention order, the authority making the 
order' shall, as soon as may be, but not later than five days from the date of detention, com- 

On the other hand, the objects of the two detained docs not render the order invalid, 

provisions being different, the particulars Where there is a valid order for detaining 

communicated to the Government under s. the detenu, the absence of a valid order 

3 (3) or (4) may contain such details of directing his detention in a particular place 

facts as may not be communicated, in the would not compel the Court to release the 

public interest, to the person detained detenu if a valid order directing that he 

Naresh v. State of W. B., A. 1959 S.C. 1335 Ik detained in a particular place is passed 
(1341)]. by a P ro pc r authority before his release 

(22) A person who is detained beyond 12 \Prahlad v. State of Bombay, A. 1952 Bom. 

days without an order of approval of the I (6)J. 

State Government is entitled to be released (25) This section confers extra-territorial 

forthwith [Bhimsingh v. The State, A. 1957 jurisdiction and authorises the making of 

Raj. 51. an order of detention even though the |Kr- 

(23) S. 3A does not curtail the extra- son to be detained is outside the jurisdic- 

territorial jurisdiction conferred by S. 5 and lion of the Government making the order,— 

docs not imply that a detention order can- and even when he is in foreign territory 

not be executed outside India, by virtue of | Gourgopal x. Chief Secretary, (1952) 56 

an agreement or treatv with the foreign C.W.N. 427 (432)]. 

State concerned [fiour Copal v. Chief Sec- (I) S. 7 does not require that the com- 

retary, (1952) 56 C.W.N. 427 (433)]. munication of the grounds must be made 

(24) Failure to mention in the detention directly by the authority making the order, 

order the place where he is going to be The communication may be made through 
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municatc* lo him the grounds* on which the order has been made, and shall afford him the 
earliest opportunity of making a representation against the order to the appropriate Government. 

(2) Nothing in sub-section (/) shall require the authority to disclose facts which it considers 
to be against the public interest to disclose.* 

8 . Constitution of Advisory Boards. (/) The Central Government and each State Gov¬ 
ernment shall whenever necessary, constitute one or more Advisory Boards for the purposes 
of this Act. 

(2) Every such Board shall consist of three persons who are or have been or arc qualified 
to be appointed as. Judges of a High Court, and such persons shall be appointed by the 
Central Government, as the case may be:* 

(3) The appropriate Government shall appoint one of the members of the Advisory Board 
who is or has been a Judge of a High Court to be its Chairman, and the appointment to 
the Advisory Board, of any person who is a Judge of the High Court shall be with the 
previous approval of the State Government concerned: 

Provided that nothing in this sub-section shall affect the ^ power of an Advisory Board 
constituted before the commencement of the Preventive Detention (Second Amendment) Act, 
1952, to dispose of any reference under section 9 pending before it at such commencement. 

9. Reference to Advisory Boards. —In every case where a detentiin order has been 
made under this Act, the appropriate Government shall, within thirty days * from the date 
of detention under the order, place before the Advisory Board' constituted by it under section 
8 the grounds on which the order has been made and the representation, if any, made by 
the person affected by the order, and in case where the order has been made by an officer, 
also the report by such officer under sub-section (3) of section 3.* 

10 . Procedure of Advisory Boards. —(I) The Advisory Board shall, after considering 

the materials placed before it and, after calling for such further information as it may deem 
necessary from the appropriate Government or from any person called for the purpose through, 
the appropriate Government or from the person concerned, and if in any particular case it 
considers it essential so to do or if the person concerned desires to be heard, after hearing\ 
him in person, submit its report to the appropriate Government within ten weeks from the , 
date of detention. . ....... 

(2) The report •• of the Advisory Board shall specify in a separate part thereof the opinion 


recognized channels prescribed bv the ad¬ 
ministrative rules of business [Ujagar v. 
State of Punjab, (1950-51) C.C. 155). Nor is 
there anything wrong if the order of deten¬ 
tion is made by one District Magistrate and, 
on his transfer, the grounds arc communi¬ 
cated by his successor [In re Maganlal, A 
1951 Bom. 33]. 

(2) Verbal communication is not suffi¬ 
cient |Indcr Singh v. The State, A. 1952 
Pcpsu 61). Failure to communicate the 
grounds within time makes the detention 
illegal (Strife of Bombay v. Atmaram, A. 
1951 S.C. 157). 

(3) •Grounds’ in this context means some¬ 
thing more than a recital of the ground of 
satisfaction of the authority as contained in 
any of the sub-cls. of s. 3 (1) and which 
must be given in the order itself. The 
grounds contemplated by s. 7 arc the con¬ 
clusions of fact which have led to the pass¬ 
ing of the order. The order of detention 
itself may contain such a recital also but 
where it does not. s. 7 requires that within 
a period of 5 days from the date of deten¬ 
tion, such conclusions of fact must be 
communicated to the detenu to inform him 
of the reasons why he was being detained. 
Again, if this communication does not con¬ 
tain all the particulars for enabling the 
detenu to make his representation, he may 
ask for further particulars and then it will 
be the duty of the authority to furnish such 
particulars except those he is entitled to 
withhold under s. 7 (2) [Naresh v. St He cf 
W. B.. A. 1959 S.C. 1335 (/34/)l- Hence, a 
mere communication of a suh-clausc of s. 3 
( 1 ) is not a sufficient compliance with the 
requirements of s. 7 (1) (ihu/J- 


(4) This sub-sec. reproduces cl. ( 6 ) of 
Art. 22. Where the State takes redout sc to 
this provision, it must prove that the 
authority concerned was satisfied that it was 
not in the public interest to disclose the 
facts which have been withheld f Sangrppi 
v. State of Mysore, A. 1959 Mvs. 7). Even 
where such facts arc disclosed »o the Advi. 
sory Board under its direction, the detenu 
is not entitled to have copies thereof I Jagan- 
noth v. Union of India, A. 1960 S.C. 625). 

(5) Proviso to s. 8 (2) omitted hy Act 
LX! of 1952. 

( 6 ) Where Government has failed to 
place the case before the Board within this 
time-limit, the detenu is entitled to be 
released bv the Court forthwith [Parsuram 
v. State, A. 1952 Orissa 208). 

(7) As to the scope of the Advisory 
Board, sec under Cl. (4), p. 118, post. 

( 8 ) Substituted for s. 9 as amended in 
1951, by Act LXI of 1952. 

(9) If the Board fails to submit its report 
within 10 weeks, the detenu is entitled to be 
set at liberty immediately thereafter \Dha- 
ram v. State of Punjab, (1958) S.C.P.. 997). 

(10) Ss. 10-11 do not specify what the 
Report of the Advisory Board should con¬ 
tain, besides the opinion. At any ra:c they 
do not require the Board to give its icnsons 
as in a judgment. The Court has no p over 
to examine the contents of the report to 
determine whether it is a report in confor¬ 
mity with s. 10 (I), for, under s. 10 (3), the 
entire report, excepting the opinion, is con¬ 
fidential f Thevar v. State of Madras, (1958) 
2 M.L.J. 169 {174). 
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of the Advisory Board as to whether or not there is sufficient cause" for the detention of 
the person concerned. 

<2A) When there is a difference of opinion among the members forming the Adyiso.y 
Board, the opinion of the majority of such members shall be deemed to be the opinion of 
the Board. 

(3) Nothing in this section shall entitle any person against whom a detention order lias 
been made to appear bv anv legal practitioner in any matter connected with the reference 
^ Ae Adviiorv P Sard. and 'the Weeding, of the Advisory Board and itsReport c*ccj .mg 
that part of the report in which the opinion of the Advisory Board is spuilud, shall l.c 
confidential. 

11 Action upon the Report of Advisory Board.-(/) In any case where the Advisory 
Board has reported hat there is in Us opinion sufficient cause for the detention of a />««». 
the appropriate Government may confirm the detention order * and continue tin detention 
of the person concerned for such period as it thinks fit. 

t2\ In anv case where the Advisory Board has reported that there is in its opinion no 
sufficient cause for the detention of the person concerned, the ^venimenl shall 

revoke the detention order and cause the person to be released forthwith. 

11A Maximum period of detention.—</) The maximum period" for which any person 
may be d™~ed in ’pursuance of any detention order which has been confirmed under 

section £ °'J~ „). d~ . o„U, -,bUb 

has been°cot!firmed under section II before the commencement of the Preventive Detention 
(Second Amendment) Act, 1952, shall, unless a shorter period is specified in the order, continue 
to^renwin "in'force until ’the l'st day of Ap.il, 1953. o, "•***"£•*»" 
from the date of detention, whichever period of detention expires later. 

13 ) The proviiiont of ,ub«c,ion (2) shall bale cff.a "oluMsInudiug '° "f 

rnttiraru contained in section 3 of the Preventive Detention ( Amendment ) Ail I >>2 |AAA/l 
of I 95 l), but nothing contained in this section shall affect the power of the appropriate 
Government to revoke or modify the detention order at any earlier time. 

12. Validity .nd dur.tion of detention in c.rt.in -Fo, ,hc avoidance of doubt 

'* ^^f^TZdcr in (o,cc a, ibc conttne^tnen. of ,bc P-cvcn^ Ocicniian 
r, d.„r„t\ Act 1951. shall continue in force and shall have effect as if it had been made 


(Amendment) Act, 1951, shall continue 
under this Act as amended 


t by the Preventive Detention (/tmendmenf) Act, 1951 ; and 
(b ) nothing contained in sub section (3) of section I or sub section (/) of *“**nJ- ° ,ln , S t 
Act as originally enacted shall be deemed to affect the validity or duration of ony such order. 


(11) It follows from the Supreme Court 
decision in Shibban lull v. State <•/ D. P., 
(1954) S.C.A. 53 (56), that when the Advisory 
Board finds that any of several grounds 
upon which the detention order is based is 
irrelevant, vague or non-existent, the Board 
must hold that there is no sufficient cause 
for detention, for if. in such a case the 
Board recommends for confirmation of the 
order on the grounds which are valid or 
existent, the Court would quash the order 
on a motion for habeas corpus. 

(12) There must be a formal order of con 
firmation and it must be made within a tea- 
sonable period from the date of receipt of 
the reiiort of the Advisory Board [total v. 
State. A. 1952 Punj. 349). but not beyond 
three months from the date of detention 
I Sangappa v. State of Mysore, A. I*a9 My*. 
71. But there is nothing in the section to 
require the Government to communicate the 
order of confimation ( Prahlad v. Stale of 
Bombay, A. 1952 Bom. 1 ; Afzal v. Stale of 
J. & K., (1957) S.C.R. 63 (67)), or the report 
of the Advisory Board [Sarju v. State, A. 
1956 All. 5891 to the detenu. 

(13) In Krishnan v. State of Madras. (1951) 
S.C.R. 621, the Supreme Court held that s. II 
(I) is not invalid on the ground that it 
authorises detention for an indefinite period, 
for. the Act itself being temporary, the 
detention will automatically terminate witn 
the expiry of the Act, and in Dallatraya 


v. Stale of Bombay, A. 1952 S.C. 181, it 
was held that the period need not be speci- 
fied when confirming the detention Older. 
Act LX I of 1952 has put a limit to deten¬ 
tion for an indefinite period by providing, 
in s. IIA that when a detention order has 
been confirmed, the detention will terminate 
on the expiry of 12 months from the date 
of detention (unless revoked earlier). S. IIA, 
thus controls s. II (I). In Puranlal v. Union 
of India, A. 1958 S.C. 163, again, it has been 
held, that s. II ( 1 ) docs not, by luthormng 
the Government and not the Advisory Board 
to fix the period of detention beyond tlircc 
months, violate Art. 22 (4). 

(14) By inserting s. IIA. Act LXI of 1952, 
for the first time, prescribed the maximum 

K riod of detention under the P. I>. Act. 

iis is legislation in pursuance of the 
power conferred by Art. 22 (7) (b), post. 

(15) S. HA does not contravene Art. 14 of 
the Constitution ( Godavari v. Stale of 
Bombay, A. 1953 S.C. 52J. 

(16) S. 12 of the original P. D. Act, lloO 
provided that there was to be no review in 
cases falling within s. 3 (I) <ii). The scheme 
of the Amendment Act of 1951 is (i) to ex¬ 
tend the benefit of a review by advisory 
Board to all cases (s. 9 (1)) and (ii) to bind 
the detaining authorities to act in confor¬ 
mity with the report of the Board |s. 11 (2)) 
—(Ktishnan v. State of Madras, (1951) S.C.R. 
621.) S. 12, read with s. 9 (2) (a) has been 
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13. Revocation of detention orders.—(/) Without prejudice to the provisions of section 
21 of the General Clauses Act, 1897 (X of 1897), a detention order may at any time be revoked 
or modified— 

(a) notwithstanding that the order has been made by an officer mentioned in the sub¬ 
section (2) of section 3, by the State Government to which that officer is subordinate or by 
the Central Government; and 

( b) notwithstanding that the order has been made by a State Government or by the Central 
Government. 

(2) The revocation or expiry o/ a detention order shall not bar the making of a fresh 
detention order under section 3 against the same person in any case where fresh facts have 
arisen after the date of revocation or expiry which the Central Government or a State 
Government or an officer, as the case may be, is satisfied that such an order should be 
made. 1 ' 

14. Temporary release of persons detained.-(/) The appropriate Government may at 
any time direct that any person detained in pursuance of a detention order may be released 
for any specified period either without conditions or upon such conditions specified in the 
direction as that person accepts, and may at any time cancel his release. 

(2) In directing the release of any person under subsection (/), the appropriate Govern¬ 
ment may require him to enter into a bond with or without sureties for the due observance 
of the conditions specified in the direction. 

(J) Any person released under subsection (/) shall surrender himself at the time and 
place, and to the authority, specified in the order directing his release or cancelling his 
release, as the case may be. 

(4) If any person fails without sufficient cause to surrender himself in the manner specified 
in sub section (3), he shall be punishable with imprisonment for a term which may extendi 
to two years or with fine or with both. 

(5) If any person released under subsection (/) fails to fulfil any of the conditions 
imposed upon him under the said subsection or in the bond entered into by him, the bond 
shall be declared to be forfeited and any person bound thereby shall be liable to pay the 
penalty thereof. 

15. Protection of action taken under the Act.—No suit, prosecution or other legal 
proceedings shall lie against any person for anything in good faith done or intended to be 
done in pursuance of this Act. 


The Preventive Detention Act of Jammu & Kashmir. 


The Constitution (Application to Jammu and Kashmir) Order, 1954, amended 
the Constitution of India in its application to Jammu and Kashmir in the follow¬ 
ing respects: 

(а) Entry 9 of List I of the 7th Sch. is omitted. The result is that Parliament 
shall have no power to legislate with respect to preventive detention for reasons 
connected with Defence, Foreign Affairs or the Security of India, in relation to 
Jammu and Kashmir, and laws made by Parliament under this Entry will not 
extend to that State. 

(б) The power conferred upon Parliament to legislate with respect to the 
matters enumerated in Art. 22 (7) will not extend to Jammu and Kashmir. 

(c) The existing law of the State with respect to preventive detention shall 
continue to he in force until repealed or amended by the Legislature of the State. 

The P. D. Amendment Act. 1954, made consequential amendments in this 
Act, in conformity with the provisions of the above Order. 


held to be valid as being a law '‘substan¬ 
tially’ in accordance with sub-cls. (a) ai.d ( b) 
of cl. (7) of Art. 22 of the Constitution 
IKrishnan v. State of Madras, (1951) S.C.R. 
621]. 

(17) The above sub-section was substituted 
by Act LXI of 1952 for the original s. 13 (2) 
which was follows: 

"The revocation of a detention order shall 
not bar the making of a fresh detention 
order under s. 3 against the same person.” 

It would, accordingly seem that the inten¬ 
tion of the Legislature behind the amend¬ 
ment is to confine the making of a fresh 


order to the case where there are fresh facts 
justifying the fresh order. 

This sub-section also overrides the deci¬ 
sion in Dattatraya v. State of Bombay, 
A. 1952 S.C. 181, to the effect that the 
detaining authority may extend the period 
of detention, from time to time, provided it 
is done before the period originally fixed 
has expired ; and follows the observations 
in Naranjan Singh v. State of Punjab, A. 
1952 S.C. 106 that, in the absence of bad 
faith, the detaining authority can supersede 
an earlier order challenged ’ as illegal, and 
make a fresh order which is free from 
defects. 
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In short, the entire legislative power relating to preventive detention will belong 
to the Legislature of the State of Jammu and Kashmir and Parliament shall have 
no power in relation to that State. 

In pursuance of this power, the Legislature of Jammu and Kashmir has enacted 
the Jammu and Kashmir Preventive Detention Act, 2011. The main points of 
difference of the State Act, as compared with the Indian Act are as follows: 

li) The Government of India shall have no power to make an order of deten¬ 
tion with respect to a person in Jammu & Kashmir, except for reasons connected 
with defence, foreign affairs or the security of India ; 

(ii) The State Government of Jammu & Kashmir shall have the power to 
make an order of detention, in relation to the State, on grounds of -(a) security 
of the State; (6) maintenance of public order; (c) maintenance of the loyally 
of and discipline among the members of the Police forces of the State; or (d) 
maintenance of supplies and services essential to the community. 

It is evident that the ground relating to the Police Forces is new 
(in) Under s. 8 (I) of the State Act (corresponding to s. 7 (1) of the Indian Act], 
there is no fixed time limit of 5 days for communication of the grounds of deten¬ 
tion to the detenu; it will suffice if it is done ‘as soon as may be, which means 
within such time as is reasonable having regard to the circumstances of the case" 
In this sub-section, a Proviso has been added as follows: 


• Provided that nothing contained in this sub-section shall apply to the case of any person 
detained with a view to preventing him from acting in any manner prejudicial to the Security 
Of the State if the Government by order issued in this behalf declares that n would be against 
the public interest to communicate to him the grounds on which the detention order has 
been made”. 

As a result of this, detention on the ground of 'security of the State of Jammu 
& Kashmir' is taken out of the general obligation to communicate the grounds 
of detention to the detenu (as distinguished from facts which arc considered to be 
against the public interest to disclose), if the State Government makes a declaration 
that it would be against the public interest to communicate to the detenu the 
grounds on which the detention order has been made. But such declaration must 
be made within the same time specified in sub-sec. (1) for communication of the 
grounds, i.e., ‘as soon as may be’ after the detention order." Where in the order 
of detention itself, the State Government mentions that the order is being made 
in the interests of the security of the State, there is no reason why the declaration 
as to the non-disclosure of the grounds should not be made in the detention order 
itself or 'as soon as may be' thereafter." The Supreme Court, accordingly, set 
free a detenu where the declaration referred to in the Proviso was not made until 
two months after the order of detention (which stated that it was made on the 
ground of security of State), and the Government failed to give any reasons why 
the declaration could not be made earlier." 

(iu) In s. 9 [corresponding to s. 10 of the Indian Act), the maximum time 
for reference to the Advisory Board is six weeks instead of thirty days. 

(v) In s. 13 (corresponding to s. 11A of the Indian Act], the maximum period 
of detention in pursuance of a detention order confirmed according to the report 
of the Advisory Board shall be ten years instead of 12 months. 

(t;i) What is most important, s. 14 of the State Act enables the State Govern¬ 
ment to take out two cases from the obligation to refer to the Advisory Board. 
This provision has been made by the Legislature of the State by virtue of the 

E awer conferred by Art. 22 (7), as modified in relation to the State of Jammu & 
ashmir. 

These two cases arc detention on the grounds of—(a) Security of the State ; 
and (b) maintenance of public order. In these two cases, it would be permissible 
for the State Government to detain a person for more than 3 months but not 
exceeding 10 years, without obtaining the opinion of the Advisory Board. 

(18) Abdul Jabbar v. State of J. & K., A. 

1957 S.C. 281. 
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As the Supreme Court has held in Lakhanpal v. State of J. & K., 19 notwith¬ 
standing any inconsistency in the Jammu & Kashmir Preventive Detention Act 
with the provisions of Part III of the Constitution, the State Act shall prevail for 
a period of 10 years from the commencement of the Constitution (Application 
to Jammu & Kashmir) Order, 1954. It follows that the validity of s. 8 (1) of the 
State Act [see above], cannot be questioned under Arts. 21-22 of the Constitution 
of India. 

But, as the Supreme Court has explained,*• the word ‘may’ in sub-sec. (1) 
indicates that it is permissive. It does not mean that every case relating to 
security of the State or public order must necessarily be withheld from the 
Advisory Board. It is discretionary with the Government to send any such case 
to the Advisory Board. 


Clause (4). 

Sub-cl. (a). —The present clause requires that a law which provides for 
preventive detention for more than three months’ 0 must contain a provision for 
the establishment of an Advisory Board 21 [unless the law is one which is referred 
to in cl. (6)]. 

Reading els. (4) and (7) together, it is clear that a person may be detained 
for more than three months only in two cases— (i) where the opinion of an 
Advisory Board is obtained, subject to the maximum period prescribed by Par¬ 
liament by a law made under cl. (7) (b) ; (ii) where a person is detained under 
a law made by Parliament under sub-cls. (a) and (/>) of cl. (7). The Board must 
report before the expiration of ten weeks from the date of detention. [Sec s. 10 (1) 
of the P. D. Act, p. 114, ante]. If the Board docs not report within that time, 
further detention becomes illegal. 22 

Scope of Advisory Board. 

The only function of the Advisory Board is to report to the Government 
whether a detenu is liable to be detained for a period exceeding 3 months, subject 
to the maximum laid down by Parliament under Cl. (7) (b). 3 ' Such report will 
enable the Government to detain the person beyond three months, provided the 
detention is valid on its merits, and docs not otherwise offend the Constitution. 24 

The words ‘such detention’ have been interpreted to refer to preventive 
detention and not the period for which the person is to be detained. It follows 
that the matter before the Advisory Board is whether the detention is justified 
and not for how long he should be detained. After the Advisory Board reports 
that the detention is justified, it is for the detaining authority to determine the 
period of detention, subject to the maximum laid down by Parliament. 23 24 

"An Advisory Board, composed as it is of Judges or lawyers, would hardly be in a posi¬ 
tion to judge how long a person under preventive detention, say, for reasons connected with 
defence, should be detained. That must be a matter for the executive authorities, the 
Department of Defence, to determine as they alone arc responsible for the defence of the 
country and have the necessary data for taking a decision on the point. All that an 
Advisory Board can reasonably l>c asked to do, as a safeguard against the misuse of power, 
is to judge whether the detention is justified and not arbitrary or mala fide *'.** 


(19) Lakhanpal v. Slate of /. & K., A. 
1956 S.C. 197: (1955) 2 S.C.R. 1101. 

(20) In fact, however, s. 9 (/) of the Pre¬ 
ventive Detention Act, as amended by Act 
IV of 1951, has made it obligatory upon the 
appropriate Government to refer every case 
ot detention to the Advisory Board, within 
thirty days of the order of detention, so that 
it is not possible to keep a person under 
detention for more than thirty days, without 
referring to the Advisory Board. 


(21) See s. 8 of the Act, for constitution of 
Advisory Board. 

(22) Umedsing v. State, A. 1952 Sau. 51. 
23) The maximum period now prescribed 

by s. 11A of the P. D. Act is 12 months 
from the date of detention. 

(24) Puranlal V. Union of India, A. 1958 
S.C. 163. 

(25) Sastri J. in Gopalan v. Stale of 
Madras, (1950) S.C.R. 88 {209-210), approved 
in Puranlal v. Union of India, A. 1958 
S.C. 163 {168, 169). 
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The Advisory Board is not, accordingly, competent to say anything regarding 
the period for which the person should be detained. 1 

The function of the Board is purely advisory and its report does not make 
the detention valid if it is ultra vires the P. D. Act or the Constitution. Hence, 
habeas corpus would still lie against the initial order of detention notwithstanding 
the report of the Advisory Board 2 confirming it.—for instance, on the ground that 
the law is ultra vires or that the order is mala fide. Again, habeas corpus would 
lie even before the detenu’s ease is placed before or considered by the Advisory 
Board. In other words, the High Court's jurisdiction under art. 226 is not in any 
way controlled by the constitution of Advisory Boards. 3 

Similarly, the disposal of an application for habeas corpus under Art. 226 
cannot affect an applicant's ease before the Advisory Board. The Court and the 
Advisory Board function in different areas. 3 

If the Advisory Board reports against the order of detention, it would be 
illegal for Government to detain the person beyond three months, under Art. 22 (4). 
S. II (2) of the amended Detention Act, requires the appropriate Government, in 
such a ease, to revoke the detention order and to release the detenu forthwith 
[sec ante]. 

When the Government confirms the order of detention in pursuance of the 
report of the Board it must specify the period of detention.** It cannot be urged 
that where the Government fails to specify the period, it must continue for the 
maximum period specified in s. 11A of the P. D. Act. 4 

‘ Qualified to be appointed as Judges of a High Court’.— It has been held that 
the qualifications required for membership of the Advisory Board arc the quali¬ 
fications laid down in Cl. (2) of Art. 217 and not the age-limit prescribed for the 
tenure of High Court Judges in Cl. (I) of Art. 2I7. 4 

Sub-el. (b). —Before the insertion of s. 11A in 1952, it was held 6 that in the 
absence of a legislation by Parliament under Art. 22 (7) ( b ). it was competent for 
Government to detain a person for any length of time if the Advisory Board 
reported that there was sufficient cause for detention. The insertion of s. 11A 
sets the maximum limit at 12 months from the date of detention (sec p. 115, ante). 

In the ease of the State of Jammu & Kashmir, it is the Legislature of the 
State which is competent to make the law under Cl. (7) of Art. 22.** (See p. 120, 
ante). 

Clause (5). 

Scope of Cl. (5). “This clause considers two things: (a) It is first con¬ 
sidered that the man so detained has a right to be given as soon as may be the 
grounds on which the order has been made. He may otherwise remain in cus¬ 
tody without having the least idea as to why his liberty has been taken away. 
This is considered an elementary right in a free democratic State. (6) Having 
received the grounds for the order of detention, the next point which is con¬ 
sidered is, "but that is not enough ; what is the good of the man merely knowing 
grounds for his detention if he cannot take steps to redress a wrong which he 
thinks has been committed either in belief in the grounds or in making the order." 
This clause therefore further provides that the detained person should have the 
earliest opportunity of making a representation against the order. The represen¬ 
tation has to be against the order of detention because the grounds arc only steps 
for the satisfaction of the Government and on which satisfaction the order of 
detention has been made. 7 As there is no trial in eases of preventive detention, 

Pepsu 1. [Cl. (2) of s. 1 1 A engrafted a 
limited exception]. 

(5) Baishnab v. Slate, A. 1952 Orissa 60. 

( 6 ) Krishnan v. Stale of Madras, (1951) 
S.C.R. 621. 

(5a) Cf. Afzal v. State of J. & K., (1957) 
S.C.R. 63 ( 66 ). 

(7) State of Bombay v. Atmaram, (1951) 
S.C.R. 167: (1950 51) C.C. 139; Ram Krishan 
v. State of Delhi, (1953) S.C.R. 708. 


(1) Dattatraya v. State of Bombay, (1952) 
S.C.R. 612 (626), Mukherjee J. 

(2) Prem Dull v. Suffdt., Central Prison, 
A. 1954 All 315. 

(3) Raman Lai v. Commr. of Police, (1951) 
56 C.W.N. 42. 

(3a) Puranlal v. Union of India. (1957) 
S.C.R. 460 (474). 

(4) Cf. Teja Singh v. State, A. 1951 
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the right of making a representation affords the only opportunity to the person 
detained to repel the accusation brought against him and establish his innocence. 

It is to be noted, however, that while the Court is entitled to examine the 
sufficiency of the recitals in the ‘grounds’ for the purpose of determining whether 
they gave the detained person the earliest opportunity to make a representation, 
the sufficiency of the ground which gave rise to the satisfaction of the detaining 
authority is not a matter for examination of the Court (sec p. 117, ante]. The 
two things are different and it does not, accordingly, follow that merely because 
the grounds arc not sufficient for making representation, they were also not suffi¬ 
cient for the subjective satisfaction of the authority, so that the order was 
mala fide.* 


The right of representation. 

Art. 22 (5) gives to the detenu the right to make a representation, but no 
right to be heard by an independent tribunal.* 

The detention order will be invalid if the requirements of this clause arc 
not complied with e.g., if the grounds on which the order has been made have 
no connection with the order, or have no connection with the circumstances or 
classes of cases under which preventive detention could be supported,* or the 
grounds arc too vague to enable him to make the representation.* 

When an order of preventive detention is challenged on the ground that it 
contravenes Art. 22 (5), the question for determination by the Court is not whether 
the petitioner will in fact be prejudiced in the matter of securing his release by 
his representation, but whether his constitutional safeguard has been infringed. 
Preventive detention is a serious invasion of personal liberty and such meagre 
safeguards as the Constitution has provided against the improper exercise of the 
power must be jealously watched and enforced by the Court. 8 9 10 

The sufficiency of the particulars conveyed to a detenu is a justiciable issue 
under cl. (5), the test being whether they arc sufficient to enable him to make 
an effective representation. 11 

'As soon as may be *.—The judicial interpretation placed upon this expression 
has been rendered unnecessary, so far as the application of cl. (5) is concerned, 
by the amendment of s. 7 of the Preventive Detention Act which requires the 
grounds to be communicated not later than 5 days from the date of detention 
(see 116, ante). 


The right to be informed of grounds: ‘Grounds’, ‘facts* and ‘particulars.* 

The obligation of the authority to furnish information under this clause 
differs from that under cl. (1) in this that under the present clause, read with 
cl. (6), the authority is not bound to disclose facts which he considers to be 
prejudicial to the public interest to disclose. But ‘facts’ must be distinguished 
from 'grounds’. 

While there is a discretion as to disclosure of facts, cl. (5) requires a dis¬ 
closure of all the grounds, without any reservation. Since the words ‘grounds’ 
and ‘facts’ arc used in opposition to each other, they should be taken to refer 
to different things. ‘Grounds’ refer to the conclusions or reasons 17 leading to the 
order, while ‘facts’ means the evidence or data upon which those conclusions arc 
based. The authority need not disclose all the evidence, but the communication 
must give the detenu the reasons or conclusions which impelled the authority 
to take action against him, with sufficient particulars or facts as are necessary, in 
the circumstances of the case, to enable the detenu to make a representation, 
which on being considered may give him relief. 10, ,a _ 


(8) Tarapada v. State of W. B.. (1951) 
S.C.R. 212: (1950-51) C.C. 151 (753). 

(9) Gobalan v. State of Madras, (1950) 
S.C.R. 88: (1950-51) C.C. 74 (133). 

(10) Ram Krishan v. State of Delhi, (1953) 


S.C.R. 708: (1952-54) C.C. 317: A. 1953 S.C. 
318. 

(11) Shibban Lai v. State of U. P., (1954) 

S.C.R. 418. , Art . 

(12) State of Bombay; v. Atmaram, (19^1) 
S.C.J. 208 (214-5): (1951) S.C.R. 167. 
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Although the facts may not be exhaustive, the grounds stated and the parti¬ 
culars supplied must be sufficiently precise, so as to make it possible for the detenu 
to make representation which is the object of supplying the information under the 
present clause. 18 

Thus, mere reproduction of the words of the section of the statute under which 
action has been taken is not proper compliance with Art. 22 (5): the authority 
must disclose sufficient facts upon which action has been taken, subject, of course, 
to cl. (6). 18 There is, however, no bar to the facts being supplied subsequently 
to the communication of the grounds. 12 (See next caption). 

The 'grounds’ should not be confused with the object of the detention, r.g.. 
maintenance of public order, security of the State and the like. An order of 
detention must recite any of these objects (as stated in s. 3 (I) of the P. D. Act). 
Besides, the order must state the ‘grounds' contemplated by s. 7 of the Act, i.e.. 
the conclusions of fact which have led to the passing of the order of detention 
or the reasons why the order of detention has been made. Where the order of 
detention itself docs not recite these conclusions of fact, they must be communi¬ 
cated to the detenu within 5 days of the date of detention, under s. 7 of the Act. 11 

In the words of the Supreme Court— 

"The first part of Article 22. clause (5) gives a right to the detained person to he furnished 
with "the grounds on which the order has been made" and that has to he done "as soon as 
may he." The second right given to such person is of being afforded "the earliest opportunity 
of making a representation against the order." It is obvious that the grounds for making the 
order as mentioned above, are the ground* on which the detaining authority was satisfied 
that it was necessary to make the order. These ground* therefore must be in exigence wh« n 
the order is made. * By their verv nature the grounds are conclusions of facts and not a 
complete detailed recital of all the facts. The conclusion* drawn from the available fa* is 
will show in which of the three categories of prejudicial act* the suspected activity of the 

K rticular person is considered to fall. These conclusions arc the "grounds" and they must 
supplied. No part of such "grounds" can be held back nor can any more "grounds" bo 
added thereto. What must be supplied are the “grounds on which the order has been made" 
and nothing less. . ,, , 

The second right of being afforded "the earliest opportunity of making a representation 
against the order" is not confined to only a physical opportunity by supplying paper and 

C en only. In order that a representation can l>e made the person detained must first have 
nowledge of the grounds on which the authorities conveyed that they were satisfied about 
the necessity of making the detention order. It is therefore clear that if the representation has 
to be intelligible to meet the charges contained in the grounds, the information conveyed 
to the detained person must be sufficient to attin that object. . ... . While the grounds 
of detention arc thus the main factors on which the subjective decision of the Government 
is based, other materials on svhich the conclusions in the grounds are founded could and 
should equally be conveyed on the detained person to enable him to make out his objections 
against the order. To put it in other words, the detaining authority has made its decision 
and passed its order. The detained person is then given an opportunity to urge his objections 
which in case of preventive detention comes always at a later stage. The grounds mav have 
been considered sufficient by the Government to pass its judgment. But to enable the 
detained person to make his representation against the order, further details may be furnished 
to him. In our opinion, this an pears to be the true measure of the procedural rights of the 
detained person under Article 22 (5)."'* 

Thus, though our Constitution docs not specifically lay down any obligation 
to give ‘particulars’ or details and leaves it to the discretion of the authority to 
disclose or withhold facts, it cannot be held that a mere recital of the clauses 
of the statute without giving any particulars or details would suffice, for without 
anv particulars, it is not. possible to make a representation which is the very 
object of communicating the grounds. 13 The detenu is not entitled to know the 
evidence, nor the source of the information, but he must be furnished with the 
grounds for his detention and sufficient details to enable bim to make out a case, 
if he can, for the consideration of the detaining authority. 13 '* 3 * The Suoreme 
Court has thus, evolved out of Art. 22 (5) an obligation to furnish to the detenu 
‘particulars as full and adequate as the circumstances permit’. 1313 * 


(131 Naresh Chandra v. Stale of W. B., 
A. 1959 S.C. 1335 (1340). 


(13a) Ram Krishan v. State of Delhi. (1953) 
S,C.F. 709, 
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In other words— 

Art. 22 (5) only obliges the authorities to communicate to the detenu the 
grounds on which the order of detention has been made, *.«?., to indicate the kind 
of prejudicial activity the detenu is being suspected to be engaged in. But the 
obligation to furnish sufficient facts or particulars comes from the duty of the 
authorities under the second part of Art. 22 (5), viz., to ‘afford the detenu the 
eadicst opportunity of making representation’, for, without getting information 
sufficient to make a representation against the order of detention, it is not possible 
for the man to make the refrresentation at all Hence, a person detained is 
entitled, in addition to the right to have the ground of his detention communi¬ 
cated to him, to a further right to have particulars as full and adequate as the 
circumstances permit furnished to him so as to enable him to make a representa¬ 
tion against the order of detention and the sufficiency of particulars conveyed in 
the second communication is a justiciable issue, the test being whether they arc 
sufficient to enable the detained person to make a representation which on being 
considered may give him relief. 14 & 

But, while there is a connection between the obligation on the part of the 
detaining authority to furnish grounds and the right given to the detained person 
to have an earliest opportunity to make the representation, the test to be aoplied 
in respect of the contents of the grounds for the two purposes is quite different. 
I-or the first, the test is whether it is sufficient to satisfy the authority ; for the 
second, the test is, whether it is sufficient to enable the detained person to make 
the representation at the earliest opportunity. 15 

Even where the grounds or the ‘basic facts’ 14 have been furnished, the detenu 
nray require further particulars or details in order to enable him to make an 
effective representation, or the particulars supplied may be vague so that further 
information becomes necessary. In such a case, the Supreme Court has held that 
it is for the detenu to ask for such particulars as arc necessary to enable him to 
make a representation, after the detaining authority has discharged its duty to 
communicate the ‘grounds’ as required by the earlier part of cl. (5) of Art. 22. ,4,,T 
If he docs not ask for such particulars, his conduct may, in particular circum¬ 
stances, be taken into consideration in deciding whether the grounds can be con¬ 
sidered to be vague. 17 - 14 

The question arises, within what time the particulars required by the detenu 
should be supplied by the Government. It seems that sec. 7 (I) governs only the 
communication of the grounds. So far as the particulars required to enable the 
detenu to make a representation are concerned, they should come under the latter 
part of cl. (5) of Art. 22, namely, that they should be supplied as early as possible 
so that it may be said that the detenu has got the ‘earliest opportunity to make 
a representation’. 14 

The right to obtain further particulars is, again, subject to the limitation in 
cl. (6). 17 Even where the grounds arc vague, the order of detention cannot be 
challenged on the ground of vagueness if the disclosure of facts is against the 
public interest, within the meaning of Cl. (6) of Art. 22.' 7 


Scope for a second communication. 


In some Hieh Court decisions, it had been held that the grounds and the 
particulars should not be furnished in instalments, but at one time soon after 


the order of detention is made, 1 * because 
not such as to enable the detenu to make 

H4) Ram Krishna v. State of Delhi, (1953) 
S.C.R. 418. 

(15) Ram Sin eh v. State of Delhi. (1951) 
S.C.R. 451: (1950-51) C.C. 158 (163): A. 1951 
S.C. 270 : Puranlal v. Union of India, (1958) 
S.C.R. 460. 


if the grounds originally furnished arc 
a proper representation, then there is a 

(16) Naresh v. State of W. B., A. 1959 
S.C. 1335 (1340). 

(17) D'Souza v. State of Bombay, (1956) 
S.C.R. 382 (3901. 

(18) Ujaear Singh v. State of Punjab, 
(1950-511 C.C. 155. 

(19) Cf. Durgadas v. Rex, A. 1949 All 148. 
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violation of the fundamcnial right under Art. 22 (5), which cannot be set right 
by the detaining authority by amplifying or improving the grounds already given. 

These decisions must now be read subject to the observations of the Supreme 
Court in State of Bombay v. Alma Ram. 2 * 

"The argument that supplementary grounds cannot be given after the grounds arc fir>i 
given to the detenu, similarly requires a closer examination. The adjective "supplementary ' 
is capable of covering eases of adding new grounds to the original grounds, as also giving 
particulars of the facts which arc already mentioned, or of giving facts in addition to the 
tacts mentioned in the ground to lead to the conclusion of fact contained in the ground 
originally furnished. It is clear that if by "supplementary grounds" is meant additional 
grounds, i.e., conclusions of fact required to bring about the satisfaction of the Government, 
the furnishing of any such additional grounds at a later stage will amount to an infringement 
of the first mentioned right in Article 22 (5) as the grounds for the order of detention must 
be before the Government before it is satisfied about the necessity for making the order and 
all such grounds have to be furnished as soon as may be. The other aspects, vie., the second 
communication (described as supplemental grounds) being only particulars of the fact* 
mentioned or indicated in the grounds firstly supplied, or being additional incidents which 
taken also with the facts mentioned or indicated in the grounds already conveyed lead to the 
same conclusion of the fact (which is the ground furnished in the first instance), stand on a 
different footing. These arc not new grounds within the meaning of the first |»art of Article 
22 (5). Thus, while the first mentioned type of "additional" grounds cannot be given alter 
the grounds arc furnished in the first instance, the other types even if furnished after the 
grounds arc furnished as soon as may be, but provided they are furnished so as not to come 
in conflict with giving the earliest opportunity to the detained person to make a representation, 
will not be considered an infringement of either of the rights mentioned in Article 22 (.>) ol 
the Constitution. . . . While there is the duty on the part of the detaining authority to 
furnish grounds and the duty to give the detained person the earliest opportunity to make a 
representation which obligations, as shown above, arc corelated, there exists no express provi¬ 
sion contemplating a second communication from the detaining authority to the person 
detained. Tnis is because in several eases a second communication may not be necessary at all. 
The only thing which emerges from the discussion is that while the authorities must discharge 
the duty in furnishing grounds for the order of detention as soon as may be* and also provide 
‘the earliest opportunity to make representation’, the number of communications from the 
detaining authority to the detenu may be one or more and they may be made at intervals , 
provided the two parts of the aforesaid duty arc discharged in accordance with the wording 
of cl. (5). So long as the latter communications do not make out a new ground, their contents 
arc no infringement of the two procedural rights of the detenu mentioned in the clause. They 
may consist of a narration of facts or particulars relating the grounds already supplied, but 
in doing so the time factor in respect of the second duty, w:., to give the detained person 
the earliest opportunity to make a representation, cannot be overlooked ....*• 

In short, though new grounds cannot be added, there is nothing to bar the 
communication of particulars or facts relating to the grounds already supplied, 
by one or more subsequent communications, provided the ‘earliest’ opportunity 
of making a representation is not defeated. 


Illustrations. 

I. A was arrested on the 21st April, 1950. under the Preventive Detention Act, 1950, and 
on the 29th April, the following ground for his detention was supplied to him—"That vuu 
arc engaged and arc likely to be engaged in promoting acts of sabotage on railway and railway 
property in Greater Bombay." ... ,. , 

He filed a habeas corpus petition on the 31st of July. 19a0, and urged, inter alw. tluyt 
the ground supplied gave no particulars and was vague. Pending the disposal of the Rule, 
on the 26th August, 1950, the Commissioner of Police sent a communication to A as follows: — 
"In pursuance of section 7 of the Preventive Detention Act, 1950 (Act IV of 1950), and 
in continuation of my communication No. 227, dated the 29th April, 1950. the 
following further particulars arc hereby communicated to you in connection with 
the grounds on which a detention order has been made against you under sub¬ 
section (I) of section 3 of the said Act: — 

That the activities mentioned in the grounds furnished to you were being carried on 
by you in Greater Bombay between January, 1950, and the date of your deten¬ 
tion ; and 

In all probability you will continue to do so. 

Held the second communication of the 26th August mentioned no new ground but only 
gave particulars relating to the ground supplied on the 29th April. Together with these 
particulars, the detenu had enou gh materials for making a representation and the ground 

(20) Slate of Bombay v. Anna Ram. (1951) 

Commr. of Police. (1951) 6 D.L.R. 23 (Bom.). 

S.C.J. 208 (2/8-9), reversing Atmaram v. 
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supplied could not be said to be vague, and it gave the detenu the earliest opportunity of 

making representation. 3 * 

2. Detention orders were served on T and 99 others on 26-2-50 and the following grounds 
for detention were served on them on 14-3-50: 

“(1) That you have been assisting the operations of the Communist Party of India, 
which along with its volunteer organisations has been declared unlawful by 
Government under section 16 of the Indian Criminal Law Amendment Act (Act 
XIV of 1908), and which has for its object commission of rioting with deadly 
weapons, robbery, dacoity, arson and murder and possession and use of arms 
and ammunitions and explosives and thus acting in a manner prejudicial to the 
maintenance of public order, and that it is necessary to prevent you from acting 
in such manner. 

(2) That as a member of the C.P.I. on its Kishan front, you have fomented trouble 
amongst the peasants of Howrah district and incited them to acts of lawlessness 
and violence: 

and have thereby acted in a manner prejudicial to the maintenance of public order: 

(3) That as a worker of the C.P.I. you have tried to foment trouble amongst the tramways 
men and other workers at Calcutta and in speeches which you delivered at the University 
Hall and other places you actually incited them to resort to acts of violence and lawlessness ; 
and have thereby acted in a manner prejudicial to the maintenance of public order.” 

On the 16th of July, 1950, the Government of West Bengal served on the appellants “in 
continuation of the grounds already furnished on the 14th of March, 1950, supplementary 
grounds” in the following terms: — 

"In continuation of the grounds already furnished under order No. 6I63H.S., dated 14th 
March, 1950, you arc being informed of the supplementary grounds for your detention which 
are as follows: — 

You as the Secretary of the Bengal Chatkal Mazdoor Union, as a member of the 
Executive Committee of the Federation of Mercantile Employees Union, as the 
honorary reporter of the Kliabar newspaper (C.P.I. organ) carried on the disrup¬ 
tive programme of the C.P.I. On the 29th July, 1948, you along with others led 
a procession at Howrah preaching discontent against Government and have been 
thus acting in a manner prejudicial to the maintenance of public order.” 

Thereafter, the detenus applied tor habeas corpus and on 21-7-50, rule was issued on 
the Chief Secretary. 

Held, the ‘supplementary grounds' supplied on 16-7-50 were not additional or new grounds 
but only furnished details of the second head of the grounds furnished on 14-3-50. The fact 
that these details were communicated later does not necessarily show that they were not 
within the knowledge of the authorities when they sent the communication dated 14-3-50.* 

In short,— 

Though it was not obligatory upon the authority to disclose all facts other 
than those which he had the privilege to withhold under Art. 22 (6), the authority 
must, nevertheless, furnish information sufficient to enable the detenu to make 
representation. If the particulars supplied were not sufficient for that purpose, 
there was a violation of Art. 22 (5), and the detenu was entitled to be released. 

‘ Particulars’ may, however, be furnished subsequent to the communication of the 
grounds. But once the grounds arc communicated no new or additional grounds 
may be furnished. 33 In Ujagar’s case 33 it has been held that where particulars 
are necessary in order to make the grounds intelligible for the purpose of making 
a representation at the earliest opportunity, the particulars also must be furnished 
‘as soon as may be’, so that the right under Art. 22 (5) may not be defeated. 

Effect of supplying vague grounds. 

It is submitted that the strict view taken by the Supreme Court in its earlier 
decisions, on this point, has been relaxed in later eases, to the detriment of the 
constitutional right to make a representation, under Cl. (5). 

In the earlier cases, 33 33 it was asserted, without any qualification, that when 
the grounds supplied to the petitioner at the time of the order arc so vague (apart 
from questions of technical defects) as prevents the detenu to make a^ representa¬ 
tion, the constitutional right of detenu to make a representation at “the earliest 
opportunity” [Art. 22 (5)1 is infringed and this renders the detention order void 
ab initio. 23 

(21) Tarapada v. State of West Bengal, (23) State of Bomlray v. Atma Ram, (1951) 

(1951) S.C.J. 233. * S.C.R. 167. 

(22) Ujagar Singh v. State of Punjab, 

(1950-51) C.C. 154. 
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As the Supreme Court had observed— 

"When an order of preventive detention is challenged on the ground that it contravenes 
Art. 22 (5), the question for determination by the Court is not whether the petitioner will 
in fact be prejudiced in the matter of securing his release by his representation, but whether 
his constitutional safeguard has been infringed." 1 * 

Of course, the detention is not rendered invalid by any mistake in the com¬ 
munication which does not prejudice the detenu, e.g., where he has been served 
with a true copy of the actual order.* 4,1 Similarly, where the detenu has already 
made a detailed representation to the Advisory Hoard, it is not open to him to 
contend before the Court that the grounds were so vague that representation was 
not possible.* 

But the right to obtain ‘particulars’ as arc necessary in order to make the 
grounds intelligible for the purpose of making a representation at the ‘earliest 
opportunity’ was deduced from the very right to make the representation, which 
is guaranteed by Cl. (5). 4 It was, of course, acknowledged that there was nothing 
wrong in the detaining authority's furnishing the particulars by a communication 
subsequent* to the communicating the grounds ‘as soon as may be’ and the ‘earliest 
opportunity’ of making representation was not transgressed. 

In none of these eases* 4 was it suggested that where the detenu found the 
‘grounds' to be insufficient or vague for the purpose of his making the represen¬ 
tation, it was for him to ask for further particulars. On the other hand, it was 
held** that the failure to furnish grounds with the speedy addition of such parti¬ 
culars as would enable the detenu to make a representation at the earliest op|>or- 
tunity against the detention order can be considered by a court of law as the 
invasion of a fundamental right or safeguard guaranteed by the Constitution, 
viz., of being given the earliest opportunity to make a representation.'* 

Hut, in D'Souza v. State of Bombay / the Court, speaking through Jagannad- 
hadas J., asserted the proposition that where the grounds arc vague, it is for the 
detenu to ask for further particulars to enable him to make the representation and 
‘‘the fact that he had made no such application for particulars is ... a circumstance 
which may well be taken into consideration in deciding whether the grounds 
can he considered to be vague”. 3 In other words, where the detenu fails to ask 
for particulars he may be debarred from urging that his constitutional right under 
Cl. (5) has been infringed. Of course, Jagannadhadas J. relied upon an observa¬ 
tion in Atmaram’s case:* 


".if the ground* arc not sufficient to enable the detenu to make a representation, 

the detenu, if he like*, may ask for particulars which would enable him to make the repre¬ 
sentation’’. 4 


It is evident, however, that the above observation uses permissive language 
and emphasises the right of the detenu to obtain further particulars. It does not 
say that where the grounds arc vague, the detaining authority has no duty to 
supply further particulars. On the other hand, in Atmaram’s * ease, this duty had 
been emphasised in the following words— 

"While the Constitution gives the Government the privilege of not disclosing in public 

interest facts which it considers undesirable to disclose. there i* a dear obligation to 

convey to the detained person materials (and the disclosure of which is not necessary to be 

withheld) which will enable him to make a representation. Any deviation from this 

rule is a deviation from the intention underlying Article 22 (5) of the Constitution”. 4 


In Ram Krishan v. State of Delhi/ where the Court annulled an order of 
detention on the ground of vagueness, without insisting upon the fact the detenu 


(24) Ram Krishan v. State of Delhi, (1953) 
S.C.R. 708. 

(25) Ex parte Green, (1942) A.C. 284. 

(1) Re Shoilen Dey, A. 1949 Bom. 75. 

(2) Ramnalhan v. Stale of Hyderabad, 
A. 1952 Hyd. 186. 

C2—17 


(3) D'Souza v. Stale of Horn bay, (1956) 
S.C.R. 382 (390). 

(5) Ram Krishan v. Stale of Delhi, (1953) 
S.C.R. 708 (7/3). 

(4) State of Romlray v. Atmaram, (1951) 
S.C.R. 167 (IH4). 

(5a) Ufa gar Singh v. State of Punjab, 
(1950-51) C.C. 154. 
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did not ask for particulars, the Court negatived the suggestion that the detenu 
might have further particulars through the Advisory Board: 

"The Attorney-General drew attention to the recent amendment of See. 10, Preventive 
Detention Act, as a result of which the petitioner would be entitled to be heard in person 
before the Advisory Board if he so desires and it was said, that he would thus have the 
opportunity of getting the necessary particulars through the Board who could call upon the 
appropriate Government to furnish particular if the Board thought that the demand for 
them was in the circumstances just and reasonable. The petitioner would thus suffer no 
hardship or prejudice by reason of sufficient particulars not having been already furnished 
to him. The question however is not whether the petitioner will in fact be prejudicially 
affected in the matter of securing his release by his representation, but whether his constitu¬ 
tional safeguard has been infringed. Preventive detention is a serious invasion of personal 
liberty and such meagre safeguards as the Constitution has provided against the improper 
exercise of the power must be jealously watched and enforced by the Court. In this ease, 
the petitioner has the right, under Art. 22 (5). as interpreted by this Court by a majority, 
to be furnished with particulars of the grounds of his detention "sufficient to enable him to 
make a representation which on being considered may give relief to him". We are of opinion 
that this constitutional requirement must l>c satisfied with respect to each of the grounds 
communicated to the person detained subject of course to a claim of privilege under Cl. (6) 
of Art. 22. That not having been done in regard to the ground mentioned in sub-para, (c) 
of 1 ara. 2 of the statement of grounds, the |>ctitioner's detention cannot be held to be in 
accordance with the procedure established by law within the meaning of Art. 21. The peti¬ 
tioner is therefore cititicd to be released and we accordingly direct him to be set at liberty 
forthwith.’’* 7 

If the right to obtain particulars, where the grounds arc vague, follows from 
the right to make a representation guaranteed by cl. (5), arc we not denying that 
right, if we throw the burden upon the detenu to ask for particulars? In Ram 
Kristian's ease,* the Court adopted the standard of an ordinary layman to determine 
whether a ground was vague or not. If so, it is a definite objective standard, and 
it is for the Court to determine on an application of this standard whether a 
ground is vague or not. It cannot be expected of a detenu, unaided by legal 
counsel, to proceed according to the view taken in judicial decisions and to ask 
for particulars, after having assessed his constitutional rights, at the proper stage. 
In Ram Kristian's ease,* the Court had observed— 

"It is up to the detaining authority to make his meaning clear beyond doubt without 
leaving the person detained to his own resources for interpreting the grounds.”* 

It is whittling down the constitutional guarantee if the Court now holds that 
whatever be the fault of the detaining authority in complying with the require¬ 
ment of clause (5), the detenu would be precluded from relying upon his cons¬ 
titutional right if he docs not ask for further particulars when the grounds were 
communicated to him. 


What is a vague ground. 

A ground which docs not enable the detenu to make an effective representa¬ 
tion against the order of detention is called a ‘vague* ground. Whether a ground 
is vague or not would, however, depend on the circumstances of each ease. 7 In 
State of Bombay v. Almaram, 1 Kania C.J. observed— 

"What is meant by vague? Vague can be considered as the antonym of "definite". If 
the ground which is supplied is incapable of being understood or defined with sufficient cer¬ 
tainty it can be called vague. It is not possible to state affirmatively more on the question 
of what is vague. It must vary according to the circumstances of each case. It is however, 
improper to contend that a ground is necessarily vague if the only answer of the detained 
person can be to deny it. That is a motter of detail which has to be examined in the light 
of the circumstances of each ease. If on reading the ground furnished il is capable of being, 
intelligently understood and is sufficiently definite to furnish materials to enable the detained 
person to make a representation against the order of detention il cannot be called vague. The 
only argument which could be urged is that the language used in specifying the ground is so 
general that it does not permit the detained person to legitimately meet tht charge against 
him because the only answer which he can make, is to say that he did not act. as generally 
suggested. In certain eases that argument may support the contention that having regard 
to the general language used in the ground he has not been given the earliest opportunity 

(6) Ram Krishan v. Stale of Delhi, (1953) (7) State of Bombay v. Atma Ram, (1951) 

S.C.R. 708 (7/3). S.C.R. 167 (179). 
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to make a representation against the order of detention. It cannot he disputed that the 
representation mentioned in the second part Article 22 (5) must l>c one which on being con¬ 
sidered may give relief to the detained person.”' 

"(I) If the representation has to l>c intelligible to meet the charges contained in the 
grounds, the information conveyed to the detained |>crson must be sufficient to attain that 
object. 

(2) While there is a connection In-tween the obligation on the part of the detaining 
authority to furnish grounds and the right given to the detained person to have an earliest 
opportunity to make the representation, the test to be applied in respect of the contents of 
the grounds for the two purposes is quite different. For the first, the test is whether it is 
sufficient to satisfy the authority; for the second, the test is, whether it is sufficient to enable 
thc detained person to make the representation at the earliest opportunity.''* 

(A) A communication which is not readily intelligible hy a layman without 
legal aid, is vague.’ 


Illustrations. 

In the following eases, the giounds have been held to Ik- vague— 

1. "In pursuance of the policy of the Communist |»arty. you are engaged in preparing 
the masses for violent revolutionary campaign and attend secret party meetings to give effect 
to this programme."'* 

2. "You tried to create public disorder amongst tenants in Una Telisil by circulating and 
distributing objectionable literature issued by underground communists." 

3. "That you along with your associates have l>ecn collecting and arc likely to Collect 
arms and ammunitions illegally for illegal purposes and illegal activities." 

Held, the grounds were too vague to enable the detenu to make a representation ; it did 
not mention either the time when or the place where or the purposes or activities for which 
the arms were collected." 

4. To allege, merely, that the detenu had been carrying on 'subversive' propaganda." 

(B) On the other hand,— 

If on reading the ground furnished it is capable of being intelligently under¬ 
stood 13 and is sufficiently definite to enable the detenu to make a representation 
against the order of detention, it cannot he called vague.' 2 

Particulars of things which the person apprehended to do in the future cannot 
be given, in the very nature of things, with as much definiteness as of events which 
have already taken place. 1 * It is not necessary to indicate the objectionable passages 
of the alleged speeches delivered hy the detenu if their time and place and their 
general nature and effect arc stated. 14 

Illustrations. 

1. Where the grounds furnished to the detenu stated that "he threatened public |H-acc 
and tranquillity in a certain district by urging violent methods specially among the labour 
classes ami that the speeches at public meetings and demonstrations were prejudicial to the 
maintenance of public order in that district", held, the grounds communicated were sufficient 
to enable the detenu to make a representation." It is not necessary to quote the objectionable- 
passages in the communication." 

2. Where the ground stated— 

"That you have been assisting the operations of the Communist party of India . . . which 
has for its object commission of rioting with deadly weapons . . . thus acting in a manner 
prejudicial to the maintenance of public order ; 

that as a member of the C.P.I., you have fomented trouble amongst the peasants of the 
Howrah district . . . and amongst the tramways men and other workers at Calcutta", 

and in continuation of these grounds, instances of meetings and processions with dates 
were furnished, illustrating the attempt to foment trouble amongst workers, held, the grounds 
were not vague." 


(8) Ram Singh v. State of Delhi, (1951) 
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3. To allege that "on the 5th October . you hoarded . maunds of fine paddy . 

with intent to sell in black market . 

4. Where the ground stated— 

“In furtherance of your campaign for non-payment of rent, you were instigating the people 
in the Bclgaum district to commit acts of violence against the landlords.” 

and the additional particulars subsequently supplied specified the tenants of the talukas 
referred to by 'the people in the Bclgaum district’ and also specified the time of the activity, 
held, the grounds supplied were sufficiently specific. 1 * 

5. Where in the grounds it was stated, that with a view to prejudice the relations of 
India with the Portuguese Government and also the security of India, the detenu was carrying 
on espionage with financial help given by the Portuguese authorities in Goa, collecting intelli¬ 
gence about the security arrangements on the border, held, the grounds were not vague by 
reason of the details of the financial aid or the length of the period for which the detenu 
was carrying on his activities not having been given, particularly because, having regard to 
the nature of the activities and the strained relation between India and Coa, it was against 
the public interest to disclose further particulars.'* 

6. The grounds stated, inter alia — 

“that you intend to proceed to Delhi on 9-10-58, and that you arc likely to instigate 
plans which may adversely affect the personal security of the Prime Minister of India”. Held 
that the ground was not vague t>ccause the place, date and purpose of the planned nefarious 
activity were clearly stated. Further details of the plan could not possibly be disclosed 
because those events lay in the womb of the future. Particulars of events in the offing cannot 
be definitely stated.' 3 

What is an ‘irrelevant* ground. 

1. ‘Irrelevant’ grounds should be distinguished from ‘vague* grounds. While 
'vague* grounds means grounds which arc not sufficient to make an effective 
representation (see p. 130, ante), ‘irrelevant’ grounds means grounds which arc 
not relevant to the object of the legislation. 

2. A ground is irrelevant if it is not relevant to any of the circumstances 
under which preventive detention can be made [under s. 3 of the P. D. Act, read 
with List I, Entry 9 and List III, Entry 31” c.g., contempt of Court.” 

3. The provision for representation in cl. (5) docs not exclude the right of 
the Court to examine the grounds given by the Government to see that they arc 
relevant to the object which the legislation has in view, viz., preventive detention, 
and that the connection is ‘real and proximate*.* 0 The detenu’s right to move the 
Court to show that his detention is unconstitutional is guaranteed by Art. 32. 

“ .... It Is open to a detained person to contend before a Court that the grounds on 
which the order has been made have no connection at all with the order, or have no connection 
with the circumstances or class or classes of eases under which the preventive detention order 
could be supported under section 12. To urge this argument the aggrieved party must luivc 
a right to intimate to the Court the grounds given for the alleged detention and the represen¬ 
tation made by him. For instance, a person is served with a paper on which there arc written 
three stanzas of a poem or three alphabets written in three different wavs. If the detained 
person is not in a position to pul before the Court this paper, the Court will be prevented from 
considering whether the requirements of Art. 22 (5) arc complied with and that is a right 
which is guaranteed to every ijcrson." 3 ' 

Hence, any law which prevents the detenu from disclosing to the Court the 
grounds communicated to him under cl. (5) or the Court from obtaining such 
disclosure or information, is ultra vires. 71 

4. But in order to determine whether any ground is irrelevant, the Court 
must consider all the grounds taken as a whole and not any particular ground 
isolated from the rest. 23 


Illustrations. 


(A One of the grounds in the detention order was that the Petitioner had used his position 
ns the head of the caste, to increase his influence over the residents of the area, and had 
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created a band of obedient and trusted associates, by inflicting fines and excommunication 
upon those who disregarded his wishes. It was contended that this ground was irrelevant as 
it had no connection with 'security of the State or maintenance of public_ order,—the let i- 
tioncr having exercised only such powers as Ixdongcd to him as the head of the caste. Ilcta. 
it was not irrelevant, inasmuch as the grounds read as a whole indicated the charge against 
the Petitioner that he aimed at setting up a parallel government in the area and mat in order 
to achieve this end he did various acts such as intimidating the workers with threats ol 
murder, and his own workers and associates with penalties, unless they earned out ms wishes. 

It was urged that the first ground, quoted lickiw, was irrelevant to public order , security 

of the State’ or any of the other matters specified in the law of preventive detention under 

which the order had been made: , , 

"Being the President of Jamal . you have used your influence over the residents ol 

Uran Peta, have created a hand of obedient and trusted associate*, have inflicted heavy lines 

on villagers . who have disregarded your wishes and have imposed on them boycott . 

in cases of their refusal to pay the fines.” , , , . .... „ 

The Supreme Court held that, read with the other grounds, the first ground was not 

irrelevant. amcn of |hc c |, argc against the Petitioner is that he aimed at setting up a 
parallel government in the Uran Peta area and that in order to achieve that end he die 
various acts such as intimidating the workers in the salt inns with threats of nmrdoi, and 
his own workers with threats of death, unless they earned out his orders; and among the 
loser 


set out 


ll mu nvi a n iim -- -- -/ ■ t • 

instances given to illustrate the exercise of parallel governmental authority are the ones 
t in the first ground, viz., the infliction of fines with the sanction of excommunication 


and ( ^ > ‘”” crc l j ii ; firsl grolind wa , that the Petitioner, at a public meeting, ‘ vented feelings 
of violence against the Prime Minister of India” and that "Slin Nehru should he ™>'rdcrcel 
if necessary”, for having turned a deaf car to tlu miseries of the refugees, and the other 
grounds were that he exhorted the audience to "Imild up a strong movement against the 
implementation of the Nchru-Nonn Pact" and "to roioe |«assions by alleging that the I tune 
Minister had no sympathy for West Bengal". held. that the latter grounds must he read with 
the first one and. when sc*, read, they could not be said to Ik- irrelevant to the main ten.nice 
of ‘public order’.” 


When one of several grounds is irrelevant, vague or non-existent. 

I. It is now settled that if one of several grounds supplied to the detenu he 
either irrelevant”' 1 or vague,” or non-existent,the detention is invalid. Thus, 
(a) If any of the grounds or reasons that led to the satisfaction be ‘irrelevant’, 
the detention would he invalid even if there arc other relevant grounds, because 
it can never be certain to what extent the had reasons operated on the authority 
or whether the detention order would have been made at all if only one or two 
good reasons had been before them.”' 1 In such a ease, the Court is bound to 
quash the order, unless it can be predicated that the irrelevant ground was of an 
unsubstantial or inconsequential nature.' 


Illustrations. 

(j) In the impugned order of detention, the detaining authority mentioned two grounds, 
viz., that the activities of the detenu were prejudicial to (a) the maintenance of supplies 
essential to the community : (/>) maintenance of public order. 

The Advisory Board to which the ease was referred, did not uphold the detention on 
the first ground, vis., maintenance of supplies essential to the community (sec s. 3 (I) (iii) 
of the Preventive Detention Act), and the Government revoked the detention on this ground, 
hut confirmed it on the other ground, viz., maintenance of public order. 

Held, the order was vitiated as soon as the Government admitted that one of the two 
grounds upon which the detaining authority had acted, was non-existent. 1 * 

(ii) The detention order stated the ground of detention to prevent the Petitioner from 
acting in a manner prejudicial to the supplies and services essential to the community and 
it was alleged that the Petitioner was smuggling essential goods such as shalfon cloth, Zari 
and mercury. It was found that shalfon cloth, and zari had not been declared essential 
goods’. The order was quashed. 1 

(fc) The constitutional requirement to furnish to the detenu particulars of the 
grounds sufficient to enable him to make a representation must be satisfied with 
respect to each of the grounds communicated to the |»erson detained, subject, of 

(24) Ram Krishan v. State of Delhi, (1953) (I) Dwarka v. State of /. & K., (1956) 

S.C.R. 708. S.C.K. 948. 

(25) Shibban lull v. Stale of U. P., (1954) 

S.C.R. 418: (1952-54) C.C. 321. 
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course, to a claim of privilege under Art. 22 (6) of the Constitution. Where one 
ot the grounds arc vague, even though the Petitioner might succeed in rebutting 
the other grounds to the satisfaction of the Advisory Board, his representation 
might tail to carry conviction so far as the vague ground was concerned in the 
absence of particulars which lie could rebut, so that the Advisory Board might 
recommend the continuance of his detention.* 4 

II. No doubt, the grounds arc to be read together* 2 3 but the detenu, who is 
denied legal aid, cannot be expected to interpret a vague ground in the light of 
another ground just as a lawyer would have done it according to the rules of 
interpretation of documents. 


Illustration. 

The first paragraph of the statement of grounds stated— 

ParishncT niovxrm^nf an u f n,a . wfu 1 l ^mpaign in sympathy with the Praja 

1 arisnad movement of Kashmir for defiance of the law, involving violence ”, as evidenced 

referred to incidents which 5lre said to have Ranged from 
the 4th to the 10th March. 1953. but they did not directly implicate the Petitioner. 

P ara K r aph then showed how the Petitioner was concerned in these activities: 
,, fo| lowing facts show that you arc personally helping and actively participating in 
ofpublicS!" ncd mOVCmCnC ' vhich has rcsuhcd in violence and threat to maintenance 

Of the several sub-paragraphs which followed, sub paragraph (e) stated— 

You have been organising the movement by enrolling volunteers among the refugees 
area in f Delhi*”'* ° S Prcs,dcnt of lhc Rcfu S cc Association of the Bara Hindu Rao, a local 

It was hcl<l that the particulars given in sub-paragraph (r) were vague as they omitted 
!1- Cn :i° n ,hc of jm* activity. The contention that if the grounds were read ns a 

wnoie, they could reasonably be taken to mean that the Petitioner was organising the movc- 
ment by enrolling volunteers from the 4th to the 10th March, was rejected on the ground 
that the Ictitioncr, who was a layman, could not be expected to interpret the grounds just 
as a lawyer would have interpreted a document.* 


III. The same principle is applicable to the case when one of several grounds 
communicated to the detenu is non-existent , as found by the Advisory Board or 
admitted by the detaining authority. 4 Thus, where an order of detention was 
made on two grounds and the Advisory Board held that one of the two grounds 
was non-existent but confirmed the order on the other ground and the Govern¬ 
ment issued an order confirming the detention order on the latter ground, the 
Supreme Court held the detention order to be void. 4 * 

IV. But in applying the above principles, the Court must be satisfied that 
the vague or irrelevant or non-existent grounds arc such as, if excluded, might 
reasonably have affected the subjective satisfaction of the appropriate authority. 
It is not merely because some ground or reason of a comparatively unessential 
nature is defective that such an order based on subjective satisfaction can be held 
to be invalid. 4 

The reason underlying the foregoing principles was thus explained in Dwarha- 
clas v. The State of J. & K .*— 


“Where power is vested in a statutory authority to deprive the liberty of a subject on its 

subjective satisfaction with reference to specified matters, if that satisfaction is stated to be 

based on a number of grounds or for a variety of reasons, all taken together, and if some out 
of them arc found to be non-existent or irrelevant, the very exercise of that power is bad. 
That is so because the matter being one for subjective satisfaction, it must be properly based 

on all the reasons on which it purports to be based. If some out of them arc found to be 

non-existent or irrelevant, the Court cannot predicate what the subjective satisfaction of the 
said authority would have been on the exclusion of those grounds or reasons. To uphold the 
validity of such an order in spite of the invalidin' of some of the reasons or grounds would 
be to substitute the objective standards of the Court for the subjective satisfaction of the 
statutory authority. In applying these principles, however, the Court must be satisfied that 
the vague or irrelevant grounds arc such as. if excluded, might reasonably have affected the 
subjective satisfaction of the appropriate authority. It is not merely because some ground 
or reason of a comparatively unessential nature is defective that such an order based on 


(2) Shamrao v. D. A/. Thana, (1952) S.C.R. 
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subjective satisfaction can be held to l»c invalid. The Court while anxious to safeguard the 
pctsonal liberty of the individual will not lightly interfere with such orders."* 


When U an order mala fide. 

An order of detention is mala fide if it is made for a ‘collateral’ or ‘ulterior* 
purpose, i.e, a purpose other than what the legislature had in view in passing the 
law of preventive detention 4 (i.e., prevention of acts prejudicial to the security of 
the State, maintenance of public order and so on). There is a mala fide exercise 
of the power if the grounds upon which the order is based are not projK-r or relevant 
grounds which would justify detention under the provisions of the law itself, c or 
when it appears that the authority making the order did not apply his mind to it 
at all, 7 or made it for a purpose other than that mentioned in the detention order." 

The question of mala fides has to he decided with reference to the facts of 
each ease and the observations in one case cannot be regarded as a precedent in 
dealing with other eases.® 

The onus of proving mala fides is upon the detenu, 10 and the trend of recent 
decisions shows that it is not likely that the detenu may succeed in many cases. 

"It is not sufficient merely to allege that the detention is not in good faith. Fuels 

have got to be alleged by the detenu suiruicntly to persuade the Court that although the 
order ex facie indicates that everything that should have been done has been properly clone, 
it is entitled or it is proper for the Court to call upon the Executive further to justify what 
is expressed to have been done in the order.""-'* 

(A) Thus, an order of detention is not mala fide by reason of the following— 

(i) Merely that the order of detention is made after failure to secure a convic¬ 
tion under the ordinary criminal law. 13 Similarly, where there is a pending criminal 
case against a person,—if the case is withdrawn and an order of detention is made 
against him the order is not necessarily mala fidc. lt The proper approach is to 
consider the facts of each ease to determine whether the order was mala fide, or 
not. 13 There is no rule of law that where a person can be prosecuted under the 
ordinary criminal law, no order of detention can ever be made against him. 10 
Whether the person should be prosecuted or detained, is a matter for the authorities 
to decide. 17 

For the same reason, a use of the power of preventive detention to secure the 
purposes of s. 144 of the Cr. P. Code is not per sc mala fide. In the absence 
of other facts to show that the authority was actuated by any improper or indirect 
motive, the order cannot be impugned as mala fide. 11 * 

Further, there is no question of mala fides unless the charges in the criminal 
prosecution arc shown to be identical with the grounds of detention. 1 ® 

(it) Merely that the order of detention refers to past activities of the detenu 
as giving rise to the satisfaction of the detaining authority, 1 ® 50 or activities taking 
place outside the jurisdiction of the authority making the order of detention. 51 

But the past conduct or antecedent history of the person on which the authority 
proports to act, should ordinarily be proximate in point of time and should have 
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State, A. 1951 All 838 (842). 

(15) Jagannath v. State of Bihar, A. 1952 
Pat. 185 (192) F.B.; Ratanlal v. D. M. Can- 
jam, A. 1952 Orissa 52. 

(16) Rambhuj v. Punjab Stale, A. 1954 

(17) Jhala Jorubha v. State, A. 1952 Sau. 
12 (/ 6 ). 

(17a) Ashutosh Lahiri v. The State of 
Delhi, (1950) S.C.J. 433. 

(18) Thakur Prasad v. State of Bihar, A. 
1955 S.C. 631. 

(19) Bhim Sen v. State of Punjab, (1952) 
S.C.R. 18 (24). 

(20) Ujagar Singh v. State of Punjab, 
A. 1952 S.C. 350. 

(21) Sarju v. State, A. 1956 All 589 (593). 
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a rational connection with the conclusion that the detention of the person is 
necessary. 17 * '• . 

(m) That a person has been, on the expiry of his detention under a temporary 
law of preventive detention, detained on the self-same grounds under another 
Act. 1920 

(iv) That wrong facts were placed before the authority which issued the 
order. 10 - 23 

(v) Merely that a fresh order is made superseding a former order which was 
defective. 23 

M That there were certain disputes between the detenu and a Minister, when 
the Secretary who issued the detention order was not influenced by the Minister 
who was in charge of a different Department. 2125 

(u/i) Merely that the authorities did not personally like the activities of the 
detenu. The only relevant consideration is whether the order of detention was 
made for ulterior purposes or purposes other than those mentioned in the detention 
order. 1 11ms, where the activities cited in the order, which were relevant, were 
substantiated by the affidavits, the order could not be nullified as mala fide on the 
ground of basis or ill-will of the authorities. 1 

(viii) That the action of the Police was mala fide, when there is nothing to 
show that the detaining authority did not apply his mind. 2 

(11) On the other hand, the order has been held to be mala fide, in the following 

cases-— 

(i) The Court reserved judgment in an application for habeas corpus against 
an order or detention and 3 days later, delivered judgment making the rule nisi 
absolute. During this interval. Government had a conference with its legal 
advisers and came to the conclusion that the Petitioner would, in all probability, 
be released by the Court on account of a technical defect in the form of the order 
and so passed a subsequent order of detention, which, however, was not brought 
to the notice of the Court. Within a few minutes after the delivery of judgment, 
the petitioner was re-arrested under the subsequent order of detention. Held, the 
subsequent order, not having been communicated to the Court, lacked bona fides 
and was made solely with the object of defeating the order of the Court during 
the pendency of the application unon the previous order. 3 

00 The petitioner was all along detained in jail as an under-trial prisoner 
in three eases for about 6 months. In one of them he was acquitted and in 
another discharged. Immediately thereafter, while the third ease was still 
pending, he was served with an order of detention under the Preventive Detention 
Act, mentioning his past activities prior to his detention as under-trial prisoner, 
extending for a period of 2 years, as the ground of detention. Held, that the 
order of preventive detention was made for a collateral purpose,—either to punish 
him for his past acts or to prejudice his defence in the pending ease. Hence, 
the order was mala fide and illegal. 4 

At any rate, it is improper to issue an order under the Preventive Detention 
Act when a person is already under detention under the ordinary law and 
awaiting his trial. 22 - 5 

(mi) Where the detention was made simply with the object of making a 
secret investigation into a crime, in contravention of the provisions of the Criminal 
Procedure Code.® 

"When the detaining authority makes up his mind to detain a person who is alleged to 
have committed an offence, then the detaining authority has made his choice, and it would 

(22) Rameshwar v. D. A/., A. 1964 S.C. 

334 (337). 

(23) Pyarefal v. State, A. 1952 All ISO. 

(23) Naranjan v. Stale of Punjab, A. 1952 

S.C. 106. 

(24-25) Cotir Copal v. Chief Secretary, 

(1952) 50 C.W.N. 427. 

(1) Pnranlal v. Union of Inilia, A. 1958 
S.C. 163 (172). 


(2) D'Souza v. State of Bombay, (1956) 
S.C.R. 382 (387). 

(3) In re Gopalan, (1952) II M.L.J. 690. 

(4) Ishar Singh v. The Stale, A. 1953 
Pepsu III. 

(5) Ishaq v. Slate, A. 1957 All. 782 (796). 
(A) Vimlabai v. Emperor, I.L.R. (1945) 

Nag. 6. 
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not be permissible to him to investigate the offence while still keeping the |>crson under deten¬ 
tion and not complying with the provisions of the law with regard to investigation."' 

(iv) Where the primary purpose of the order of detention is only 10 circum¬ 
vent the orders of bail issued by the Court or to effect an illegal extension of the 
period of imprisonment served out by the prisoner.* 


Bona fides of successive orders. 

The question whether the making of a fresh order of detention after a 
previous order has been pronounced to be invalid by the Court or during the 
pendency of a proceeding to examine the validity of a previous order would 
be mala fide was raised in several cases. The question has been authori¬ 
tatively settled by the Supreme Court in the ease of Naranjan Singh v. State of 
Punjab* and the following propositions may be formulated in the light of this 
decision— 

(i) Where the Court has declared, on the merits, the detention of a person 
to be without justification, a subsequent order of detention on the same grounds 
would obviously be mala fide. If. however, the decision proceeded simply on the 
ground that the law under which the order had been made was invalid or the 
order was irregular in form, a fresh order of detention under new legislation, 10 
or a fresh order of detention in a valid form based on the pre-existing grounds 
themselves* is not mala fide. 

(ii) In the case of a pending proceeding,—if at any time before the Court 
directs the release of the detenu, a valid order directing his detention is produced, 
the Court cannot direct his release merely on the ground that at some prior stage, 
there was no valid cause for detention.* Of course, if it appears on the facts of 
the case that the later order was not made bona fide on being satisfied that the 
petitioner’s detention was still necessary, but was made obviously to defeat the 
pending petition challenging the validity of the earlier order, the later order 
would be held to be mala fide and the detenu released. But, in the absence of 
proof of bad faith, there is nothing to prevent the detaining authority to super¬ 
sede a defective order by a valid order while a proceeding challenging the validity 
of the earlier order is pending.’ 

By reason of ss. II (2) and 13 (2) of the amended Preventive Detention Act 
(ante) it will not be possible to make a fresh order of detention on the same 
ground, if the Advisory Board has once reported that there is no sufficient ground 
lor detention. Again, by reason of s. 9. it will not l>e possible to withhold reference 
to the Advisory Board by making successive orders. Any such action would he 
mala fide. 

(iii) But, except where a valid order of detention is made to replace a formally 
defective order, an order of detention under the P. D. Act cannot be served upon a 
person who is already under detention or is in jail custody. 10 * 


The ambit of the Court’s jurisdiction in cases of preventive detention. 


For convenience of reference, we may now attempt to make a summary of 
the powers of the Supreme Court (under Art. 32) or of the High Court (under 
Art. 226) to question the validity of an order of preventive detention. A detenu 
may obtain his release if the Court holds in his favour any of the following 
points— 

(») The Court may examine the grounds communicated to the detenu to see 
if they arc sufficient to enable him to make an effective representation, together 


(7) Bharatham v. Commissioner of Police, 

A. 1950 Bom. 202. 

(8) In rc Srinivasan, A. 1949 Mad. 761 : 
Mani v. District Magistrate, A. 1950 Mad. 
162 (/76). 

C2—18 


(9) Naranjan Singh v. State of Punjab, 
A. 1952 S.C. 106. 

(10) /I nanta v. The State, A. 1951 Orissa 
27. 

(10a) Rameshwar v. D. A/.. A. 1964 S.C. 
334 (337). 



138 


Tiie Constitution of India 


I Part IU 


with the particulars'* supplied [p. 124, ante], or whether they arc ‘vague’. 11 ' 1 * (p. 128, 
ante]. 

(*i) The Court may examine the grounds to see whether any of them are 
irrelevant '** to the circumstances under which preventive detention could be 
supported, 13 c.g., security of India or of a State, maintenance of public order 
etc. 

Thus, though the Court would not undertake an investigation as to the suffi¬ 
ciency of the materials on which the satisfaction of the detaining authority was 
grounded, it would examine the bona fides of the order and interfere if it was 
mala fide, 11 ' 1 * that is to say, if the law of preventive detention was used for any 
purpose other than that for which it was made (p. 135, ante]; and in this connec¬ 
tion, the Court may examine whether the grounds served on the detenu may not 
possibly or rationally support the conclusion drawn against him by the detaching 
authority. 13 

{iii) The Court may examine if all the grounds communicated to the detenu 
were in existence at the time when the order was made. 1 *- 14 

(iv) The Court may sec whether the grounds and such particulars as arc 
necessary to make the representation were furnished in time so as to afford to the 
detenu ‘the earliest opportunity of making a representation’. 14 

(u) The Court may examine the validity of the law itself (a) on the ground 
of competence of the Legislature, i.e., whether the subject-matter of the legislation 
is covered by the legislative Entry relating to preventive detention under which 
it is purported to have been made ; ,T (£>) on the grounds of its being ultra vires, by 
reason of contravention of Art. 22 of the Constitution. 17 

(ui) The Court shall examine whether the order of detention contravenes 
Art. 21 by reason of not being in conformity with the law authorising the deten¬ 
tion, or whether the procedural requirements of the law of preventive detention 
have been complied with, e.g .— 

g Whether, in a case coming under s. 3(3) of the P. D. Act, the report to 
ate Government was made ‘forthwith’. 14 
(i») Failure to refer the detenu’s case to the Board within the time fixed by 
s. 9 (I), even though the detenu may have been temporarily released under 
s. 14 (I). 19 

(ifi. Where the period of detention was fixed in the initial order of detention. 19 
(iv) Where the Government revoked a previous order of detention in con¬ 
formity with the opinion of the Advisory Board, but by the same order, confirmed 
the detention under one of the sub-clauses of s. 3 (I) (a) of the Act.' 4 

(v) Whether the Advisory Board submitted its report within the time specified 
by s. 10 (I). 30 


What the Court cannot do in an application under Art. 32 or 226 against 
an order of preventive detention. 

From the foregoing discussion, it is clear that the Court cannot do any of the 
following things, when the validity of a detention order under the Preventive 
Detention Act is challenged before it: 

1. When an order of preventive detention is challenged in a court of law, 
the Court is not competent to enquire into the truth or otherwise of the facts 


(11) Stale of Bombay v. Atmaram, (1951) 
S.C.R. 167. 

(12) Shibban l^il v. State of U. P., (1954) 
S.C.R. 418. 

(13) Gofxilan v. State of Madras, (1950) 
(13) Rameshwar v. D. A/., A. 1964 S.C. 

334 (337). 

(15) Dwarkadas v. State of /. & K., (1956) 
S.C.R. 948. 


(16) Ujagar v. State of Punjab, (1950-51) 
C.C. 155. 

(17) Gopatan v. State of Madras, (1950) 
S.C.R. 88. 

(18) Keshav v. Commr. of Police, (1956) 
S.C.R. 653. 

(19) Makhan Singh v. State of Punjab, 
(1950-51) C.C. 180 (/*/). 

(20) Dharam Singh v. Slate of Punjab, 
(1958) S.C.R. 996. 
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which arc mentioned as grounds in the communication to the detenu under 
Art. 22 (5). Again, the sufficiency of the grounds upon which the satisfaction of 
the authority issuing the order of detention purports to he based, provided they 
have a rational probative value and arc not extraneous to the scope or purpose 
of the legislative provision, cannot be challenged in a court of law-, except on 
the ground of mala fides. 1 * 

Where the Legislature has made only the subjective satisfaction of the 
authority making the order essential for making an order of detention, it is not 
for the Court to question whether the grounds given in the order are sufficient 
or not for the subjective satisfaction of the authority making the order of 
whether that subjective decision is right or not.* 2 In other words, it is not open 
to the Court to go into the question whether on the merits the detaining authority 
had sufficient justification to make the order of detention or continue the deten¬ 
tion.** The legislature did not intend that the Court should act as a revising 
authority in the same sense or manner in which the Advisory board constituted 
under the Act 14 was. 

"It is the satisfaction of the detaining authority which is necessary for the order of 
detention, and if the grounds, on which the appropriate authority has «aid it is so *otisfi<'d, 
have a rational connection with the object* winch are to In* prevented from bring attained, 
the question of satisfaction cannot Ik challenged in a Court of law except on the ground of 
main fides."” 

2. It cannot go into the question whether on the merits the detaining autho¬ 
rity was justified to make the order of detention or to continue it. 1 Thus, the 
High Court cannot interfere on the ground that in view ol the fact that times 
have changed, further detention would be unjustified. 21 

3. It is for the Advisory Board and not the Courts to examine the correct¬ 
ness of the statements made in the affidavits in supjiort of the order of preventive 
detention.** 

4. The Court cannot question the propriety of the exercise by the detaining 
authority of his discretion not to disclose prejudicial facts, under s. 7 (2) of the 
1*. D. Act, read with Art. 22 (6). 11 When this jxmer is exercised, the detenu 
cannot complain of the vagueness of the ‘grounds’ communicated to him and he 
is left to the only plea of mala fides.'* 

5. The Court is not concerned with the question of reasonableness of the 
legislation or of the possibility of its abuse by the legislature. 

When a law of preventive detention is challenged before the Court, the 
Court has got to decide on a consideration of the true nature and character of 
the legislation whether it is really on the subject of preventive detention or not. 
But once the legislation is held to be really on the subject of preventixe 
detention and within the jxnvcrs assigned to the Legislature in question, the 
Courts have nothing to do with the reasonableness or unreasonableness of the 
legislation. 3 

To whom the representation is to be made. 

The Constitution is silent as to |»crson to whom the representation icferrcd 
to in Art. 22 (5) has to lie made. 

S. 7 (I) of the P. D. Act, as amended, provides that the representation is to 
be made to the ‘appropriate Government’. 


(21) Bhim Sen v. Slate of Pun/ab, (1952) 
S.C.K. 18 (2-#). 

(22) Maganlal v. Government of Bombay, 
(1952) 54 L.R. 629. 

(23) Marian Lai v. Stale of Bihar, (1951) 
30 Pat. 716. 

(24) Ss. 8-10 of ihc Preventive Detention 
Act, at p. 114, ante. 


(25) Puranlat v. Union of India, A. 1958 
S.C. 163 (171). 

(1) Bhim Sen v. State of Punjab, (1952) 
S.C.K. 18. 

(2) Cf. D’Souza v. Slate of Bombay, (1956) 
S.C.K. 382 (39/). 

(3) Copalan v. Stale of Madras, (1950) 
S.C.R. 
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Clause (6). 

Discretion of the authority. 

„ r ™: S cl f. u f controls cl. (5)* and gives the authority making an order o'f 
preventive detention a discretion not to disclose facts (while informine the 

fr;^>,^' Ch hc cons,dcrs to bc a & alns > the public interest to disclose (see under 

i r Th f K CSC1 ?‘ C ' aUSC , a PP car , s to bc f onnde<l on the following observations made 
by Lord Maugham in Ltversidge v. Anderson ■ ‘ 

™ - si 

oi at. "will’be of r“ y ‘ n co"M«.l^nL n .u 0 ,;T ,i0n °" W,,kh ° f Sla « '• ««» 

Tl»c question is whether the Court can intcrcfcre on the ground that the facts 
supplied after exercise of the above disclosure arc insufficient to enable the detenu 
to make a representation. In some cases* prior to the Constitution, it was held 
that where the authority gives no facts at all. or gives insufficient facts, the Court 
can intcrcfcre on the ground that the discretion of the authority has been exercised 
capriciously. But the Constitution has precluded such a view by separating ‘facts’ 
from grounds in two separate els. (5) and (6). 

While it is obligatory upon the authority to disclose all the ‘grounds’, it has 
been given an absolute discretion to withhold facts which it would bc against 
die public interest to disclose, according to the opinion of such authority." The 
Court has no power to impose its opinion as to whether it is against the public 
interest or not to disclose any particular fact or facts. Once the authority refuses 
to disclose any fact or facts in the ‘public interest’, the Court shall have no power 
to declare (a) that it was not against the public interest to disclose those facts, 7 * 
or (b) that the order of detention is based because the facts which have been com¬ 
municated, after exercise of the privilege, arc vague and do not enable the detenu 
to make a representation. 4 5 6 

In short, the right of the detenu, under cl. (5), to complain of the insufficiency 
of information for the purpose of enabling him to make a representation, is 
practically lost where the detaining authority exercises his power under cl. (6), 
with respect to the material facts. 

Nor should it bc supposed that since cl. (6) permits the withholding of facts 

which arc considered not desirable to be disclosed in the public interest,_the 

authorities arc bound to disclose all other facts save those which arc so withheld 
under cl. (6). As has been already explained p. 120, ante, the sole test for deter¬ 
mining the sufficiency of the facts disclosed is the sufficiency for giving an opoor- 
tunity to make representation: 7 

"They arc given a special privilege in respect of facts which are considered noi desirable 
to be disclosed in public interest. As regards the rest, their duty is to disclose facts so as 
to give the detained person the earliest opportunity to make a representation tcainst the order 
of detention.’** 

At the same time, the discretion to withhold, under cl. (6), is with respect 
to ‘fact’; it docs not absolve the detaining authority to disclose the ‘grounds’, 
or conclusions from facts, as required by cl. (5), together with other materials 
(as regards which the discretion under Cl. (6) has not l>ccn exercised), “which will 
enable him to make a representation". 7 “Anv deviation from this rule is a 
deviation from the intention underlying Art. 22 (5) of the Constitution”. 7 

While the decision that further particulars cannot bc furnished to the detenu 
without prejudice to the public interest must bc taken by the detaining authority 


(4) O’Souza v. Stale of Bombay, (1956) 
S.C.R. 382 (39/). 

(5) Uvcrsidge v. Anderson, (1942) A.C. 
206 (237). 

(6) Nek Md. v. Province of Bihar. A. 
1949 Pat. I (II) (F.B.) ; Durgadas v. Rex, 
A. 1949 All (152) (F.B.). 


(7) State of Bombay v. Atmaram, (1951) 
S.C.R. 167: (1950-51) 'C.C. 139; Ufa gar v. 
State of Punjab, (1950-51) C.C. 155 (157). 

(8) O'Souza v. State of Bombay, (1956) 
S.C.R. 382. 
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at the time when the grounds arc furnished, there is no obligation on Ins part to 
communicate to the detenu that such a decision has been taken, unless the detenu, 
feeling the grounds to be vague, asks for further particulars.' 


Clause (7). 

Legislative power of Parliament. 

This clause gives exclusive power to Parliament to legislate on the three 
matters included in sub-els. (ri) to (c). as regards all cases of preventive detention 
whether it has been made under orders of the Government of India or of a State 
Government. 

Sub-cl. («).—This suh-cl. cm|>o\vers Parliament to prescribe the circumstances 
under which or the class or classes of cases in which a person may be detained 
for more than three months without obtaining the opinion of an Advisory Board.® 
In this sub-cl., the word ‘and' must he read in a disjunctive sense. 10 

"Circumstances ordinarily mean events or situation extraneous to the actions of the indi¬ 
vidual concerned, while a class of cases mean determinable group, based on the auto is of the 
individuals with a common aim or idea ... It is obvious that the il.i'.ifoauon i.m be bv 
grouping the activities of people or by 'p.nifving the objectives to be attained or avoided. 

"By ‘classes of eases’ we mean certain dctcrmin.ddc group' the individuals comprised m 
each group being related to one another in a particular way which con'iitutes the determining 
factor of that group. •Circumstances’ on the other hand, connote situations or conditions 
which arc external to the persons concerned, c.g., war, rcln-llion. communal disturbances and 
things like that.’• ,, 

Sub-cl. (6).—Under power conferred by the present clause. Parliament has 
inserted s. 11A in the Preventive Detention Act, prescribing that detention under 
an order of preventive detention shall in no case extend beyond 12 months from 

the date of detention. 13 ... ...... 

The words ‘any person’ in sub-cl. (b) do not imply that individual attention 
is to he paid to each case. The sub-cl. empowers Parliament to prescribe the 
maximum for a class taken as a whole. Nor cKs the sub-section imply that once 
Parliament has exercised the power to fix the maximum, the power exhausts 
itself, and cannot he exercised again in respect of the same detention. In short, 
in exercise of this power Parliament can extend the period of detention by periodic 
amendments (of the law of preventive detention) and thus enable the Government 
to continue detentions indefinitely. 1 * 

Sub-cl. (c).—The procedure to he followed hv an Advisory Board is prescribed 
by see. 10 of the Preventive Detention Act. 1950. This, in short, is: (a) The Board 
shall consider the representation of the detenu, and the materials placed before it 
by the Government, and the Board shall Ik- competent to call for further informa¬ 
tion cither from the Government or the detenu : (/») I he Board must submit its 
report to the Government concerned within 10 weeks from the date of detention ; 
(c) The detenu shall have no right to appear through a legal representative, hut 
the Board may, if it considers necessary or the detenu so desires, hear the detenu 
in person ; (d) The proceedings and the rc|x»rt of the Board shall he confidential, 
excepting only its opinion in favour of or against the detention, which shall be 
specified in a separate part; (c) In case of difference of opinion in the Board, the 
opinion of the majority shall he the opinion of the Board. 

It has been held 15 that all the above provisions of s. 10 of the Act arc valid 
inasmuch as the Constitution gives unlimited power to Parliament |Art. 22 (7) (c)| 
to lay down the procedure to he followed hv the Advisory Board. There is no 

(9) The Preventive Detention Act. I9>0. (12) Ibid., pp. 282-3, Mukhcrjca J. 

as it now stands, contains no provision to 
this effect. 

(10) GofHiUin v. State of Madras. (19>0) 

S.C.J. 174 (/94-/95 ; Kania GJ.; 244. Shastri 
J.; 282. Mukhcrjca J.; 309. Das J.): Knsh- 
nan v. State of Madras, (1951) S.C.R. 621. 

(11) Ibid., p. 195, Kania GJ. 


(13) Decisions to the effect that a detenu 
mav lie kept in detention for any indefinite 
jK-riod of time arc. therefore, no longer good 
law. 

(14) Shnmtao v. D. M. Thana, (1952) 
S.C.R. 683 (694). 
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right to challenge the decision of the Advisory Board in Court, unless the Board 
acts contrary to the rules of natural justice. 15 


INDEX TO COMMENTS 

ARTICLE 22. 

Arts. 21 and 22. 97 ; Arts. 19 and 21-22, 98. 

Scope of Art. 22: Safeguards against arbitrary arrest and detention. (A) Ordinary Law, 
98 ; (B) Law of preventive detention, 98. 

Clause (I). 

Oilier Consliliilions : 

(A) U.S.A., 99 ; (B) England, 101; (C) Japan, 102; (D) Czechoslovakia, 102; (E) West 
Germany, 102 ; (F) Pakistan, 102. 

India : 

Scope of Cl. (I), 102; ‘Arrested*, 103; ‘Detained*, 104. 

Bight to be informed of the grounds, 104 ; ‘As soon as may be*, 104. 

Bight to consult a legal practitioner, 105. 

Bight to be defended by a legal practitioner, 105. 

Clause (2). 

Other Constitutions: 

(A) England, 105 ; (B) Rumania, 105 ; (C) Czechoslovakia, 105. 

India : 

Scope of Cl. 2: Bight to be produced in Court Magistrate, 106; Whether the rights 
in Art. 22 (l)-(2) extend to arrests under warrant, 107. 

Clause (3). 

Ollier Constitutions : 

(A) England, 109; (B) Eire, 109; (C) U.S.A., 109. 

India : 

Enemy Aliens and detenus. 109 ; Enemy Aliens, 109. 

The place of Preventive Detention in a Chapter on Fundamental Rights, 105; Preventive 
detention. III; Grounds for preventive detention: (A) England, III; (B) Australia, 112; 
(C) U.S.A., 112 ; (D) India. 113. 

A history of the law of Preventive Detention in India, 113. 

Preventive detention Act, 1950 (IV of 1950) as Amended by Subsequent Acts up to Act 
61 of 1961, 115; The Preventive Detention Act of Jammu & Kashmir, 120. 

Clause (4). 

Sub-el. (a). 122. 

Scoik* of Advisory Board, 122; 'Qualified to be appointed at Judges of a High Court*, 123; 
Sub-el. (h). 123. 

Clause (5). 

Siope of Cl. (5), 123. 

The right of representation, 124: ‘As soon as may be*. 124. 

The right to ho informed of grounds: ‘Grounds*, 'fails* and 'particulars, 124; Scope 
fir a second communication, 126. 

Effect of supplying ‘vague* grounds. 128; What is a vague ground. 130 ; What is on 
•irrelevant* ground, 132 ; When one of several grounds is irrelevant, vague or non existent, 133. 
When is an order mala fide. 135: Bona rides of successive orders, 137. 

The ambit of the Court’s jurisdiction in eases of preventive detention, 137 ; What the 
Court cannot do in an application under Art. 32 or 226 against an order of preventive deten¬ 
tion. 138. . . , , 

To whom the representation is to be made, 139. 

Clause (6). 

Discretion of the authority, 140. 

Cl '"legislative power of Parliament, 141 ; Sub-el. (n). 141 ; Sub-el. (b), 141 ; Sub cl. (c), 141. 


Right against Exploitation 

23. (/) Traffic in human beings and beggar and other similar forms 
r» i -Kin n of traffic in forced labour are prohibited and any contraven- 
human beings and forced tion of this provision shall be an ottence punisnamc 
,abour - in accordance with law. 

(2) Nothing in this article shall prevent the State from imposing 
compulsory service for public purposes, and in imposing such service 

(15) Gopalan v. State of Madras, (1950) 

S.C.J. 174 (193-4). 
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the State shall not make any discrimination on grounds only of religion, 
race, caste or class or any of them. 

Clause (1). 

Other Constitutions 16 

(A) VS.A.—The Thirteenth Amendment (1865) to the Constitution of the 
United States says— 

"(I) Neither slavery nor involuntary servitude, except as a punishment for crime whereof 
the party shall have been duly convicted, shall exist within the United States, or any plate 
subject to their jurisdiction." 

‘Involuntary servitude’ has been interpreted to include any kind of "control 
by which the personal service of one man is disposed of or served for another's 
benefit ’’.* 1 But the involuntary servitude that is forbidden is such as would not 
be tolerated by the free principles of the common law, and would not include 
the following: (i) Regulation of service in the domestic relations." 1 (ti) A statute 
requiring seamen to carry out the terms of their agreement, inasmuch as their 
mploymcnt demands special regulations.*’ (in) Duties of citizenship, such as 
ompulsory military service,** compulsory work on the public highways ;** com¬ 


pulsory jury service (iv) Forced labour as a punishment for crime, 5 - or as a part 
of prison discipline ;** (v) Punishment for or injunction against an illegal strike.*' 
The protection from involuntary servitude is not confined to members of any 
particular race but extends to every individual.* 4 

It follows from the above guarantee that every labourer or worker has the 


right to quit his work and that he cannot be compiled to work under any emp¬ 
loyer, even though he may be liable in damages for breach of contract.* 



Amendment have, therefore, to he read along with this statute. 

Even where there is a voluntary contract to render service in payment of a 
debt, the State cannot compel the debtor to render that service by punishment 
or other coercive process, though the debtor may be liable in damages for breach 
of the contract.* * "It may not make failure to lal>our in discharge of a debt any 


(16) Art. 4 of the Universal Declaration of 
Human Rights says— 

“No one shall be held in slavery or ser¬ 
vitude ; slavery and the slave trade shall be 
prohibited in all their forms.” 

Article 8 of the Covenant on Human 
Rights, 1950 says. 

“I. No one shall be held in slavery ; 
slavery and the slave trade shall be prohi¬ 
bited in all their forms. 

“2. No one shall be held in servitude. 

"3. No one shall be required to perform 
forced or compulsory Itlnnir except pursuant 
to a sentence to such punishment for a 
crime by a competent court. 

“4. For the purposes of this Article, the 
term "forced or compulsory labour” shall not 
include: 

(a) any work, not amounting to hard 
labour, required to be done in the ordinary 
course of prison routine by a person under¬ 
going detention imposed by the lawful order 
of a court ; 

(b) any service of a military character or. 
in the case of conscientious objectors, in 
countries where they are recognised, exacted 


in virtue of laws* requiring compulsory 
national service ; 

(c) any service exacted in cases of emer¬ 
gencies or calamities threating the life or 
well-l»eing of the community ; 

(tf) any work or service which forms part 
of the normal civic obligations”. 

(17) Hailey v. Alabama, (1911) 219 U.S. 207. 
(IS) Clyall v. U. S., (1905) 197 U.S. 207. 

(19) Robertson v. Baldwin, (1897) 165 U.S. 

2 / 

(20) Selective Draft Law Cases, (1918) 245 
U.S. 366 (390); U. S. v. Brooks, (1944) 54 
F. Supp. 995. 

(21) Butler v. Perry, (1916) 240 U.S. 328. 

(22) U.S. v. Reynolds, (1914) 235 U.S. 133, 
396. 

^23) Ex parte Karstendick, (1876) 93 U.S. 

(24) Dorchy v. Kansas, (1926) 272 U.S. 
306; Auto Workers v. Wisconsin Board, 
(1949) 336 U.S. 245. 

(25) Hodges v. U. S., (1906) 203 U.S. I. 

(1) International Union v. H’tscowsm 
Board, (1949) 336 U.S. 245. 

(2) Clyati V. u. S., (1950) 197 U.S. 207. 

(3) U. S. v. Reynolds, (1914) 235 U.S. 133. 
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part of a crime. It may not directly command involuntary servitude, even if it 
was voluntarily contracted for", 1 and the Court would quash a conviction even 
where the accused pleads guilty to a statute which makes it a crime to refuse to 
serve under any such contract. 4 

(B) Japan. —Art. 18 of the Japanese Constitution, 1946, provides— 

."No person shall be held in bondage of any kind. Involuntary servitude, except as punish¬ 
ment for crime, is prohibited.” 

(C) I Vest Germany. —Art. 12 (2)-(3) of the West German Constitution (1948) 
provide— 

"2. No one may be compelled to perform a particular kind of work except within the 
frame work of an established general compulsory public service equally applicable to everybody. 

3. Forced labour shall l>c admissible only in the event of imprisonment ordered by court.” 


India 


Scope of Cl. (1): Prohibition of traffic in human beings and forced 
labour. 

This clause prohibits not only forced labour, but also ‘traffic in human beings’, 
which is evidently a very wide expression. It would include not only the prohi¬ 
bition of slavery but also of traffic in women for immoral or other purposes. 4 A 
law for the suppression of such traffic would be valid by reason of the present 
Article even though it may restrict the freedom of business and profession gua¬ 
ranteed by Art. 19 (I) (g). 4 

In the U.S.A., the word ‘slavery’ has been interpreted to include not only 
involuntary but also voluntary servitude, such as the rendering of voluntary per¬ 
sonal service in liquidation of a debt (p. 143, ante). 

The word ‘slavery* has not been used in Art. 23 (I) of our Constitution and 
the expression 1 be gar and ‘similar forms of forced labour* both refer to involun¬ 
tary servitude. A* voluntary contract for rendering of personal service in liquida¬ 
tion of a debt can, therefore, come under the constitutional prohibition in the 
present Article only if the word ‘traffic is liberally interpreted to include such 
voluntary servitude. That there is still such practice current in some parts of 
India is evident from a Government Bill for the abolition of the system of ‘sagri’ 
or ' hali’ introduced in the Rajasthan Assembly recently. The Statement of 
Objects and Reasons of this Bill will speak for itself— 

"The sagri or hali system of advancing loans prevails in some parts of the State. Under 
this system a creditor gives a loan to a debtor on the condition that until the loan is repaid 
with interest the debtor or any other member of his family shall render labour or personal 
service to the creditor or any other person nominated by him. By the practice of this system 
several families have practically become slaves and the Government considers it dcsiraDlc to 
abolish this system and penalize those who advance money under it." 

‘Begat *.—It means involuntary work without payment. Under the Zcmindary 
system, tenants, particularly of the lower classes, arc sometimes compelled to 
render free service to their landlord. 7 

*Similar forms of forced labour*.—The words ‘similar forms’ indicate that the 
forced labour which is prohibited must be similar to begar .* Hence, forced labour 
as a punishment for a criminal offence is not prohibited. . r 

Similarly, there is no begar or forced labour within the inhibition of Art. Li 
where the Petitioners had voluntarily agreed to do extra work by entering into 
a contract for additional remuneration and other benefits.* Nor is a law which 
prohibits strikes in essential services within the prohibition of this Clause. 


(4) Pollock v. Williams, (1944) 322 U.S. 4. 

(5) Raj Bahadur v. Legal Remembrancer, 
A. 1953 Cal. 522. 

(6) Sharma v. State cf M. P., A. 1959 All. 

(7) Cf. Constitutional Proposals of the 
Sapru Committee, pp. 222. 234; See also 


Constituent Assembly Debates, Vol. Vu. 
pp. 809-811. 

(8) State v. Ban-uari, A. 1951 All. 515. 

(9) Dubar v. Union of India, A. 1952 

Cal. 496. _ „ 

(9a) Vasudevan v. Mittal, A. 1962 Bom. 
53 (67). 
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‘Prohibited’. —The first part of the Article is couched in general language. 
If an individual imposes begar or forced labour upon another, he would be punish¬ 
able according to the law which is contemplated by the second part of the Article. 
On the other hand, if the State passes a law which, in effect, imposes forced labour 1 " 
or gives its sanction to a contract for forced labour, 11 it would be void. 

‘Punishable in accordance with law’. —Sec Art. 35 (i7). post. No legislation 
has yet been made by Parliament to punish an offence under Art. 23 (I). 

Existing law, —S. 374 of the Indian Penal Code says— 

"Whoever unlawfully compels any person to lalnnir against the will of that person, shall 
be punished . . . ." 

The Bihar Harijans (Removal of Civil Disabilities) Act, 1949 makes ii an 
offence to compel a Harjan to labour against his will or without wages or adequate 
wages. Similar laws have been made in many other Provinces, e.g., U.P. Removal 
of Social Disabilities Act, 1947. 


Clause (2). 

Scope of Cl. (2) : Compulsory service for public purpose. 

This clause is an exception to the bar imposed by cl. (I), on the ground of 
‘public purposes’. Under tins clause the State will be free to require compulsory 
service for public purposes. The latter part of the clause enjoins that wIdle 
imposing compulsory service for public pur|»osc* f the State cannot exempt anybody 
simply on the ground of race, religion, caste or class and consequently, no citizen 
shall be entitled to avoid such service on any of these grounds. 1 Iencc, conscrip¬ 
tion for national defence cannot be avoided on grounds of religion. 1 *•'* 

‘Public purposes’. —This would include compulsory military service 14 or con¬ 
scription, for there can be no higher public purpose than the defence of the State 
itself. "Just government . . . includes the reciprocal obligation of the citizen to 
render military service in ease of need and the right to compel it". 16 For the 
same reason, it would include police service. 14 

The expression public purposes is wide enough to cover conscription also for 
social services, 10 e.g., for removal of illiteracy amongst the masses. It includes any 
purposes in which the general interest of the community, as opposed to the parti¬ 
cular interest of individuals is directly and vitally concerned. 1 * 

To compel a Government servant to continue in service even after the age of 
superannuation, pending the conclusion of a departmental inquiry, would be valid 
under this Clause. 17 

It is to be noted that while there is provision (Art. 31 (2)| for payment of 
compensation for compulsory acquisition of property, there is no question of 
compensation for compulsory service for public purposes, the reason being that 
it will be imposed ujx>n all classes. But the imposition of compulsory service, 
without payment, for the carrying of a load of Government property, in normal 
times, has not been upheld under Art. 23 (I). 10 

Compulsory military service or conscription. 

(A) England.— At Common law, the Crown possesses the prerogative to 
demand personal service within the realm in ease of sudden invasion or form id- 


00) Cf. Slate v. Jorawar, A. 1953 H.P. 18 
(19). 

(11) Bailey v. Alabama, (1911) 219 U.S. 219. 

(12) Murdock v. Pennsylvania, (1943) 319 
U.S. 105 ; In re Summers, (1945) 324 U.S. 561. 

(13) Krygger v. Williams, (1912) 15 C.L.R. 

(14) Dulal v. Dl. Magistrate, A. 1958 Cal. 
365 (372). 

c2—19 


( 15 ) Selective Draft Lav Cases, ( 1913 ) 245 
U.S. 366 (39 0 ). 

( 16 ) Fra in jre v. Secy, of Slate, ( 1914 ) 39 
Bom. 279 (l\C.); see also under Ari. 31 (2), 
post. 

(17) Praiaf> Singh v. State of Punjab, A. 
1964 S.C. 72 [ 100 ). 
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able insurrection.' 18 In modern times, however, the power of conscription is con¬ 
ferred by statute. Thus, during World War II, a host of legislation was passed 
to authorise the Executive to conscribc men for military service within the United 
Kingdom as well as abroad. 19 

(B) U.S.A .—The power to impose compulsory service has been held to belong 
to Congress under its power ‘to raise and support armies’ [Art. I. Sec. 8 (/2)], 3 * 
and this power is not taken away by the Thirteenth Amendment. 21 

(C) Australia .—The power to impose compulsory training docs not ofTend 
against the 'free exercise of religion’ guaranteed by s. 116 of the Australian Cons¬ 
titution Act. 22 

(D) India .—Under our Constitution, too. Parliament has, under Entry I of 
List I, the power to raise forces by conscription, if necessary, for defence or prose¬ 
cution of war. 


INDEX TO COMMENTS 

ARTICLE 23. 

Other Consliuiliont: 

(A) U.S.A., 143; (B) Japan. 144; (C) West Germany, 144. 
hut in : 

Siope of Cl. (I): Prohibition of iroflu in human beings and forced labour, 144 ; Begar, 144 ; 
•Similar forms of forced labour*. 144; ‘Prohibited*, 145; 'Punishable in accordance with law’, 
145; Existing law. 145. 

Scope of Cl. (21: Compulsory service for public purpose, 145; 'Public purposes', 145; 
Compulsory military service or conscription: (A) England, 145; (B) U.S.A., 146; (C) 
Australia, 146; (I)) India, 146. 

PrnLu.sr r . 24. No cliilcl below the age of fourteen years 

ment of children in lucto- shall be employed to work in any lactory or mine 
rics » etc. or engaged in any other hazardous employment. 


Other Constitutions 

(A) VS.A 4 —There is no constitutional prohibition against employment of 
children in any industries. But the authority of Congress to regulate the employ¬ 
ment of children in industries engaged in inter -State commerce has been upheld 
by the Supreme Court. 23 Thus, the Fair Labour Standards Act of 1938, which 
has been upheld as valid, 23 excludes from intcr-Statc commerce the commodities 
in the production of which children under certain specified ages had worked. Thus, 
youths between the ages of 16 and 18 arc excluded from hazardous employments, 
c.g., in explosive plants or coal mines ; motor-driving, occupations involving exposure 
to radioactive substances. 

(B) England .—-The employment of children in factories and mines is prohibited 
by the Factories Act, 1937 and the Mines and Quarries Act, 1954. 24 Apart from 
these, the Children and Young Persons Act, 1933, prohibits the employment of 
children in dangerous public performances, driving motor vehicles and the like. 

India 


Prohibition of child labour. 

Our Constitution goes in advance of that of the U.S.A. by laying down a 
constitutional prohibition against employment of children (i.c., below 14 years) in 


(18) Wade & Phillips, Constitutional Law, 
p. 129. 

(19) E.R., The National Service (Armed 
Forces) Act. 1939; the Armed Forces (Con¬ 
di lions of Service) Act, 1930; the National 
Service Act. 1941 ; the National Service 
(Foreign Countries) Act, 1942. 

(20) Selective Draft Law Cases, (191S) 245 
U.S. 366. 


(21) Butler v. Perry, (1916) 240 U.S. 328 
(333). 

(22) Kryptfcr v. Williams, (1912) 15 C.L.R. 
366. 

(23) U. S. v. Darh\ Lumber Co., (1941) 312 
U.S. 100. 

(24) Halsbury, 3rd Ed.. Vol. 21, pp. 300- 
301. 
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(a) factories, ( b) mines as well as (c) any other ha/aidous employment. I he 
expression ‘anv other hazardous employment' has to be construed by the rule of 
ejusdem generis. Employments connected with transport would come wiihm «his 
expression. So. a child, in India, has a fundamental right not to be employed in 
such hazardous works anti anything which may require such employment would 
be void. 

Existing law. _The Employment of Children Act (XX\ I) of I93S prohibits 

employment of children below IS years in any occupation connected with the 
transport of passengers, goods or mails by railways or in any |>ort. I he r at times 
Act (LXIII of I94S), similaily prohibits the employment of children below 14 years 
in factories. 

Legislation by Parliament .-S. 45 of the Mines Act (XXXV of 1952) prohibit-, 
the employment of children below 14 years where mining operations are being 
carried out or in any mine, below ground. 

Analogous Provisions .—See Art. 39 (c). 

Legislative Power .—See Entry 24 of List HI. Sell. VII. 


INDEX TO COMMENTS 

ARTICLE 24. 

Other Constitutions: 

(A) U.S.A., 146; (B) England, 146. 

'"^Prohibition of child laliour, 146: Existing law. 147: Legislation l»v Parliament 
Analogous Provisions. 147: Legislative Power. 14/. 
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Right to Freedom of Religion 

25. (/) Subject to public order, morality and health and to the 
other provisions of this Hart, all persons are 
equally entitled ... freedom of conscience and the 

iicc and propagation of light freely to profess, practise and propagate 
religion. religion. . . 

(2) Nothing in this article shall effect the operation of any existing 
law or prevent the State from making any law— 

{a) regulating or restricting any economic, financial, political or 
other secular activity which may Ik* associated with religious practice ; 

(/;) providing for social welfare and reform or the throwing open 
of Hindu religious institutions of a public character to all classes and 
sections of Hindus. 

Explanation /.—The wearing and carrying of hi r pa ns shall he 
deemed to he included in the profession of the Sikh religion. 

Explanation //.—In sub-clause (b) of clause (2), the reference to 
Hindus shall he construed as including a reference to persons professing 
the Sikh. Jaina or Buddhist religion, and the reference to Hindu religious 
institutions shall he construed accordingly. 


Other Constitutions 25 * 1 

(A) U.S.A .—The First Amendment to the Constitution (1791) says— 

"Congress shall make no law respecting an establishment of religion or . prohibiting 

the free exercise thereof." 

(’5) See also Arts. 49 (1). 50 (I) of the (I) An. 19 of the United Nations Dctlara- 

Swiss; 135 of Weimar; 15-17 of the Czech; non of Human Rights says— 

12 of Jugoslav; 96 of Danzig. Constitution. Everyone has the right to freedom of 
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This clause guarantees two things-It not only (a) ‘forestalls compulsion by 
law of the acceptance of any creed or the practice of any form of worship', but 
also (b) safeguards the free exercise of the chosen form of religion' 2 
In particular,— " 

to incar^ C prohibition a S ainsl ‘establishment of religion’ has been interpreted 


Neither a State nor the Federal Government can set up a Church. Neither can pass 
laws which aid one religion, aid all religions, or prefer one religion over another. Neither can 
force nor influence a ixrson to go to or remain away from Church against his will or force 
hint to profess a belief or disbelief in any religion. No person can be punished for entertain¬ 
ing or professing religious beliefs or disbeliefs, for church attendance or non-attendance. No 
tax in any amount, large or small, can be levied to support any religious activities or institu- 
tions, whatever form they may adopt to teach or practise religion. Neither a State nor the 
I'Cderal Government can. openly or secretly, participate in the affairs of any religious organiza¬ 
tions or groups or vice versa."* 7 ® * 

r "• ; • S9 m P ,c,c separation between the State and religion is best for the State and best 
lor religion. * 


There is no ‘official’ Church in the US.A. as in England and no particular 
religion is entitled to governmental support. 

1 his clause forbids not only governmental preferences of one religion over 
another, but also an impartial government assistance to all religions. 4 Hence, 
no religious instruction can be imparted in State-aided school premises even by 
non-governmental bodies and beyond the school hours. 4 

On the other hand, it would not debar the State from appropriating public 
moneys in aid of a hospital managed by a corporation according to the statute by 
which it was incorporated, merely because the persons operating the corporation 
belonged to a particular Church. 5 Observance of the Christian Sunday has also 
been enforced by legislation.* 4 

(II) The guarantee of ‘free exercise of religion’ means that there arc no res¬ 
traints upon the free exercise of religion according to the dictates of conscience, 
or upon the free expression of religious opinions, save those imposed under the 
Police power, 4 against "acts inimical to the peace, good order and morals of 
society". 7 

"No man in religious mailers is lo Ik- discriminated against by the law, or subjected to 
'be censorship of the State or of any public authority ; and the State is not to inquire into 
or take notice of religious Ix-licf or expression so long as the citizen |>erforms his dutv to the 
State and to Isis fellows, and is guilty of no breach of public mortis or public decorum." 4 


The ‘free exercise of religion’ has been interpreted to involve three concepts: 
(«' Freedom of religious belief; (&) Freedom of practice ; (c) Freedom of propaga¬ 
tion of religious views. 

(a) Freedom of religious belief .—This means the right to ‘worship God 
according to the dictates of one’s conscience’. 4 "Man’s relations to his God was 
made no concern of the State. He was granted the right to worship as he pleased 
and to answer to no man for the verity of his religious views”.® Hence, in the 


thought, conscience and religion. This right 
includes freedom to change his religion or 
belief, and freedom, cither alone or in 
community with others and in public or 
private, to manifest his religion, or l>clicf in 
teaching, practice, worship and observance.” 

Article 16 of the Covenant on Human 
Rights, 1950 says— 

"I. Everyone has the right of freedom of 
thought, conscience and religion ; this right 
includes freedom to change his religion or 
belief, and freedom, either alone or in com¬ 
munity with others and in public or pri- 
privatc, to manifest his religion, or belie! in 
teaching, practice, w-orship and observance. 

"2. Freedom to manifest one's religion or 
beliefs shall be subject only to such limita¬ 
tions as are pursuant to law and arc reason¬ 


able and necessary to protect public safety, 
order, health or morals, or the fundamental 
rights and freedoms of others." 

(2) Cantwell v. Connecticut, (19-10) 310 
U.S. 296. 

(3) Everson v. Board of Education, (1947) 
330 U.S. I (59). 

(4) McCollum v. Board of Education, 
(1948) 333 U.S. 203. 

(5) Brad field v. Roberts, (1899) 175 U.S. 
907. 

(6) Cooley, Constitutional Limitations, 8th 
Ed.. Ch. XIII ; Coolcv, Constitutional Law, 
p. 260. 

(7) Davies v. Reason, (1890) 133 U.S. 333. 

(S) Doic ncs v. Bidwell, (1901) 182 U.S. 244. 
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United States, no man can be punished for ‘heresy*, and none can he put to the 
proof his religious doctrines or IxTicfs. 4 The First Amendment, on the other 
hand, “forestalls compulsion by law of the acceptance of any creed or practice 
of any form of worship. 10 . 

Religious belief cannot, however, he held up to avoid those duties which 
every citizen owes to the nation, r.g., to receive military trainingto take an 
oath expressing willingness to perform military service. 1 * 

(b) Freedom of practice .—Though the above article offers the right of free 
exercise’ of the chosen form of religion, unrestricted hv any qualification. Courts 
have interpreted the clause to be subject to some limitations which arc necessary 
in the interests of the society itself. Thus, it has been held that while the freedom 
of religious belief is absolute, the right to act in the exercise of a man’s religious 
belief cannot override the interests of the peace, g‘”*d orders or morals of the 
society and that it is competent to the legislature to suppress such religious practices 
which are dangerous to public morals, safety, health or good order.' "However 
free the exercise of religion may he. it must lx- subordinate to the criminal laws 
of the country, passed with reference to actions regarded by general consent as 
properly the subjects of punitive legislation.’ Thus— 

"Crime is not 1 cm odious because sanctioned by what any particular sect may designate 


as religious."' 

(.’) Polygamy or bigamy may be prohibited 13 or made a ground of disqual.- 
fication for the exercise of political rights/ notwithstanding the fact that it is in 
accordance with the creed of a religious body. 

(,7) Similarly, an individual would not l>c allowed to advance a claim to 
supernatural powers to compter disease, poverty, misery o, the like not to use 
the Postal services for the purpose of procuring money under such a claim 
Proof of the truth of such a claim is not permitted in a trial for such use of 
the mails.® 



(,v) Again, the State may legislate for the protection of minor children, 
founded upon its position as parens patriae, even though such legislation runs 
contra to a particular parent's religious beliefs. 14 1 bus the right to practise 
religion freely docs not include liberty to expose the children to ill-health or 
death. 14 Similarly, a law forbidding children to sell merchandise on the streets 
cannot be challenged on the ground that it interferes with the freedom to disse¬ 
minate religious literature. 1 * 

"Congress was deprived of all legislative power over mere opinion, but was left free to 
reach actions which were in violation of so cal duties or subversive of Rood on frr ......• 

arc made for the government of actions, and while thev cannot interfere with mere religions 
belief and opinions, tliev may with procures. Suppose .bat one believed ih.it human ^ r.f. cs 
were a necessary part of religious worship, would .. lx seriously contended that ih< ' 
government under which hr lived rould no. interfere to prevent a stcr.fuc? ...... To permit 

thin would he io make the professed doctrines of religious belief superior ihcJaw of the 
land, and in effect permit every citi/cn to become a law unto himself. Government could 
exist only in name under Mich circumstances. 1 

(u) N< r can religious beliefs stand in the way of State regulation of child 
labour, 20 in the interest of the healthy growth of young people._ 

(9) U. S. v. Bailor,I, (1944) 322 U.S. 78. (151 Halcomb v. Armstrong. (1952) 259 F. 

(10) Cantwell v. Connecticut. (1939) 310 
U.S. 296 (303). 

(11) Hamilton v. Re Ren is of the University 
of California. (1934) 293 U.S. 245. 

(12) In re Sumners, (1945) 325 U.S. 561. 

(13) Reynolds v. United Slates, (1878) 98 
U.S. 145. 

(14) Jacobson v. Massachusetts, (1905) 197 
U.S. II. 


2d. 545. 

(16) People v. Pierson, (1903) 176 N.Y. 201. 

(17) WaVace v. tsihrcnz, (1952) 344 U.S. 
821. 

(18) Prince v. Mtrssachttssels, (1944) 321 
U.S. 158. 

(19) Reynolds v. United St iles, (1878) 98 
US. 145. 

(20) Prince v. Massachusetts, (1944) 321 
U.S. 158. 
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But when State action impinges upon religious freedom, it must be shown 
to be necessary for the protection of the community against some ‘clear and 
present danger’* 21 and the regulation must not be arbitrary or unreasonable. 22 

(c) Freedom of propagation of religious views w—The freedom to act in the 
exercise of one’s religious belief includes the freedom to propagate that belief. 

(i) If such propagation does not transgress the limits imposed by the law 
for the preservation of public order, 23 safety 24 and morals, the State cannot 
wholly deny the right to preach religious views, by imposing a tax otherwise. 25 
Regulation of religious propaganda on the streets or at public meetings, thus, 
comes under the ordinary law relating to public meetings, etc., and no deseri- 
mination is made in the case of religious purposes. 

(it) Nor can religious activity be subjected to censorship or prior restraint. 21 •* 
(See Vol. I, p. 534). 

Neither a State nor a municipality can completely ban the distribution of 
religious literature on the street or public places or to subject it to a permit 21 or 
payment of a licence tax. 2 Though the State is not debarred from taxing the 
income or property of religious groups or preachers,' 5 a tax cannot be laid speci¬ 
fically on the exercise of the freedom of religious propaganda or preaching. Thus, 
the State cannot levy a license tax as a condition for the exercise of the right of 
preaching sermons or of distributing religious literature, whether free or on sale. 25 

"The mere fact that the religious literature is 'sold’ docs not transform evangelism into 
a commercial enterprise.”** 

A licence tax cannot be imposed even on the occupation of a lay book agent 
who lives on the sale of religious literature. 

"The inherent vice and evil of the flat licence tax is that it restrains in advance those 
constitution!! liberties and Inevitably tends to suppress their exercise."* 

The right of carrying on religious propaganda is, however, not available in 
respect of private property without the assent of the owner, 4 but it extends to 
public places even though they may be privately owned. 5 But parades and pro¬ 
cessions in public parks* or highways’ may be regulated by municipal authorities 
in the interest of the safety and convenience of the general public in the use ot 
those public places (see also Vol. I, p. 534). 

"The principles of the First Amendment arc rot to be treated as a promise that every¬ 
one with opinions or beliefs to express may gather around him at any public place and at 
any time a group for discussion or instruction.'* 

In short, the freedom of religious propaganda or solicitation may be regulated 
by the State in the interests of public safety, peace, comfort or convenience, or 
for the prevention of fraud. 21 provided the restriction is not arbitrary or excess- 
sivc and does not place in the hands of an administrative authority a discretionary 
power to determine religious matter. 21 - . 

The above provisions relating to religious freedom and separation ot tnc 
Church from the State arc reinforced by Art. VI which says— 

"... no religious test shall ever be required as a qutlification to any office or public 
trust under the United States". 

(B) Australia. —S. 116 of the Australian Constitution Act says— 

"The Commonwealth shall not make any law for establishing religion, or for '^posing 
anv religious observance, or for prohibiting the free exercise of any religion * 1 * 1 .?'* 

test shall be required af a qualification for any office or public trust under the Commonwealth^ 

(1) Kunz v. N. Y (1951) 340 U.S. 290. 

(2) Coleman v. Griffin. (1938) U.S. 414. 

(3) Fallen v. McCormtc, (1944) 321 U.S. 

(4) Marlin v. Strut hers. (1943) 319 U.S. 

(5) Marsh v. Alabama. (1945) 326 U.S. 


(21) Cantwell v. Connecticut, (1940) 310 
U.S. 296. (As to the meaning of 'clear and 
present danger*, sec Vol. I, pp. 534-7J. 

(22) Jacobson v. Massachusetts, (1905) 197 
U.S. II. 

(23) Chaplinsky v. New Hampshire, (1942) 

315 U.S. 568. 

(24) Arzer v. U. S., (1918) 245 U.S. 366. 

(25) Murdock v. Pennsylvania, (1943) 319 
U.S. 105, overruling Jones v. Opelika, (1942) 

316 U.S. 584. 


573. 


141 


501. 

(6) Ponlos v. New Hampshire, (1953) 345 

*” S (7 ) Cox v? New Hampshire, (1941) 312 
U.S. 569 (574). 
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Commenting upon this section, the Australian High Court has observed* 
that ‘free’ exercise of religion docs not mean absolute freedom from any 
restrictions: 

“ . . . . ihc meaning and scope of s. 116 must Ik- determined, not as an isolated enac tment, 
but as one of a number of sections intended to proxidc in their inter-relation a practical 
instrument of government, within the framework of which laws can Ik- pawd for organizing 
citizens of the Commonwealth in national affairs into a civilized community, not only enjoying 
religious tolerance, but also possessing adequate laws relating to those subjects upon which 
the Constitution recognises that the Commonwealth Parliament should Ik* eni|Miwcred to legis¬ 
late in order to regulate its internal and external affairs. " 

Hence, it would not include the freedom to commit acts subversive to the 
community itself or prejudicial to the prosecution of war." 

What s. 116 means is that a man shall not Ik* denied tin* right to follow his 
own religious beliefs because others may differ from him as to the* propriety of 
such belief or of the conduct prcscrilwd by such belief: 

"S. 116 must he regarded as operating in relation to all these aspects of religion im¬ 
precise of varying opinions in the community as in the mnli of particular religious doctrines 
as to the goodness of conduct prescribed by a particular religion or ax to the propriety *1 
any particular religious observance. What i- religion to one is superstition to anothe r ...... It 

is not for a Court, upon some a prion tad*. f» disqualify eciiain Itehefs ax tncapd.le of 
being religious in character."* 

(C) Eire. —Art. 4-1 (2) of the Constitution of 1937. says— 

••|. Freedom of conscience and the free profession and practice of religion are, subject 
to public order and morality, guaranteed to every citizen. 

2. The State guarantees not to endow any religion. ..... 

3. The State shall not impose any diwldlitics or make any discrimination on the grown 
of religious profession, belief or status." 

Though the above provides freedom of consc ience to every person and also 
declares that the State will not endow any particular religion, the Constitution 
docs, in fact, recognise the special position of a particular religion, namely, the 
Roman Catholic religion. Apart from the Preamble (sec Vol. I, p. 52). Art. 44 (I)- 
says— 

"The State recognises the special position of the Holy Catholic Apostolic and Homan 
Church as the guardian of the Faith professed by the great majority of the citizens. 

The Supreme Court has. however, observed that the above provisions do not 
confer upon the members of the Roman Catholic Church any privileged position 
before Ihc law. 9 

(D) U.S.S.R. —Art. 124 of the Soviet Constitution, 1936, says— 

"Freedom of religious worship and freedom of anti religions propaganda is recognised for 
all citizens.” 

(E) Fourth and Fifth French Republic.—C\. (10) of the Declaration of Rights 
of 1789, which is adopted by the Preamble of the Constitutions of 1946 and 1958, 
says— 

"No one might to l>c disturbed on account of his opinion, even religious, provided their 
manifestation docs not derange the public order established by law." 

(F) West Germany—An. 4 of the West German Constitution (1948) provides— 

•iI Freedom of faith and conscience and freedom of religious and ideological (wcltan- 
chaulichc) profession shall be inviolable. 

2. UndisturlK-d practice of religion shall be guaranteed. 

3. No one may be compelled against Ins conscience to perform war service as a com¬ 
batant. Details shall be regulated by a federal law." 

(G) Japan.—An. 20 of the Constitution of 1946, says— 

"Freedom of religion is guaranteed to all ...... No |>crson shall be compelled to take part 

in any religious act, celebration, rite or practice.’ 


(8) Adelaide Co. v. CommorrxeaUh, (1943) (9) In the matter of Tilson. (1951) Ir. It. I. 

67 C.L.R. 116. 
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(H) Ceylon. —S. 29 (2) of the Ceylon (Constitution) Order in Council, 1946, 
provides— 

“No such law (i.c., law made by Parliament) shall (/?) prohibit or restrict the free exercise 
of any religion ; or (l») make persons of any community or religion liable to disabilities or 
restrictions to which persons of other communities or religions arc not made liable; or (c) 
confer on persons of any community or religion, any privilege or advantage which is not 
conferred on persons of other communities or religions.’ 

(I) England. —The English system is to l>c read in the present context for 
the purpose of contrast. There is no separation of Church and State in England. 

The Church of England ( i.c., the Protestant Church) is an ‘established' Church, 
and the Crown of England is the supreme head of this Church and the patron 
of all its clergy within the United Kingdom. 

The Church of England (i.c., the Protestant Church) has been, by the Acts 
of Supremacy and Uniformity , “by law established”, \.c., built into the fabric of 
the English Constitution. “The process of establishment means that the State 
has accepted the (Protestant) Church as a religious body in its opinion truly 
teaching the Christian faith and given to it a certain legal position and to its 
decrees . . . certain legal sanctions”.* 0 

Its entire organisation is sanctioned by law which establishes it and recognises 
its property and other rights to the exclusion of any other system." It has deli¬ 
berative and judicial powers and its Acts and decrees arc given legal sanction. 
The members of the Church have special privileges such as relating to marriage. 
Again, a clergyman, belonging to the established Church cannot be called u|*>n 
to serve in any temporal office, in war or on a jury. 

The official Church is entitled to public financial support, e.g., from a financial 
levy on landowners called ‘lithe’, legalised by statutcjTithc Act. 1936) 

On the other hand, there arc still some political disabilities attached to Roman 
Catholics and other nonconformists. Thus, Roman Catholics and tli°sc- 'vdio 
marry Roman Catholics arc excluded from the Throne (Act of Settlement, 1701). 
Only the Bishops of the Church of England have seats in the House of Lordds. 

The ordinary law, again, makes a discretion between the Christian religion 
and other religions in so far as the offence of blashphcmy is committed if a person 
denies and ridicules the Christian religion in such terms as is likely t» lead ' ° 
a breach of the peace; 13 but an attack on any other religion is not similarly 

punished. _ 

Subject to the above it may be said that every person has the freedom of 
conscience and profession of his own religion and the freedom goes to the extent 
of propaganda for a non-religious society. 13 

(U Pakistan. —Though the Constitution of Pakistan of 1956 contained certain 
safeguards for the religious rights of all communities, it did not provide for a 
secular State. The promotion of Islam was a duty of the State and even laws 
must be in conformity with the Injunctions of Islam. Arts. 197-8 of the Consti¬ 
tution provided— 

•‘197— (I) The President shall set up an organization for Islamic research and instruction 
in advanced studies to assist in the reconstruction of Muslim society on a truly Islamic basis. 

f 2 \ Parliament may bv Act provide for a special tax to be imposed upon Mu-*— 
defraying expenses of the organization set up under clause ( 1 ). and the 
shall V not. notwithstanding anything in the Constitution, form part of the Federal 


Muslims for 
such tax 
Consoli¬ 


dated Fund. 


*198.—(lj No low shall be enacted which is repugnant to the Injunctions of Warn as laid 
down in .hi Holy Quran and Snnnah. hereinafter referred » » 'njunet.ons of Islam, and 

"'tf Edect'*shall >, bc ,, gi'ven t t^ ‘(Tonkin the manner provided in 

clause (3). -------- 

(12) R. v. Coll. (1922) 16 Cr. App. Rep. 87. 


(10) Marshall v. Graham. (1907) 2 K.B. 112 

(/2 (M) Free Church of Scollarul v. Oicrlozcn, 
(1904) A.C. 515. 


(13) Bcncman v. Secular Society, (1917) 
A.C. 406. 
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(3) Within one year of the Constitution Day. the I’rcM.Um shall appoint a C ui..mb*ioi»- 
(<i) to make rwommcrolations— . , , , . 

(i) as to the measures (or bringing existing law into conformity with the Injunc¬ 
tions of Islam, and ... . . a i 

lift as to the stages bv which such measures should Ik* brought into cltct t ; a tin _ 
to compile in u suitable form, for the guidance of the National and I ruvmnal 
Assemblies, such Injunctions of Islam as can Ik- given Ugislatne cHcct 
The Commission shall submit its final report within fixe years of in. amMiintin.nt 

— whether interim or final, shall be 


('>) 


and 

laid 


of non-Muslim citi/cn>. «»r their 


mav submit any interim report earlier. The report, whether interim or 

before the National Assemble within six months of its receipt, and the Assemble after con¬ 
sidering the report shall enact laws in respect thereof. 

(4) Nothing in this Article shtll affect the personal law 
status as citizens, or any precision of the Constitution. , , , 

Explanation.- In the application of this Article to the peiM.ii.il law of anv 
the expression "Quran and So 
that sect.” 


iiiccinvii -------- — I 

Sunnah** shall mean the Quran and Sunn.ih 


Mii'lim sc-ct. 
iniri'ireted hy 


India 


Art. 25 : Freedom of conscience and religion. 

This Article secures to cverv person, subject to the restriction* to be noted 
presently, a freedom not only to entertain such rchgiou* hel.ef. as might be 
approved by his judgment and conscience, but also to exhibit h.s belief in such 
outward acts as he thought proper and to propagate or disseminate his ideas 
for the edification of others. 1 * 

••Subiett to the restriction which this Article impost*, every person ha* a fundamental 
right under our Constitution not merely to entertain mk h ^ ^ 

of|,v Ins judgment or conscience Imt to exhibit his belief and ideas in such «\cr acts as 
arc- cnioined c>r sanctioned bv his religion and further to propagate his religion* views for 
the edification of others. It is immaterial also whether this propagation i. made hy a person 
in his individual capacity or on behalf of any church or insiuuiitin. 

The special feature of Art. 25 of our Constitution is that our Constitution- 
makers have embodied the limitations which have been evolved hy judicial pro¬ 
nouncements in America or Australia, in the Constitution itself, and the language 
nt Arts. 25-26 is sufficiently clear to enable us to determine without the aid of 
foreign authorities what matters come within the purview of religion and "hat 

l, ° "tHc restrictions which may he imposed by the State upon the right guaranteed 
by this Article arc those imposed on the grounds of— 

(i) public order, morality and health : (it) other provision* of Part III of the 
Constitution: (aTV) regulating non-religious activity associated with religious 
practice: (fr) social welfare and reform; (v) throwing open Hindu religious insti¬ 
tutions of a public character to all classes of Hindus.'* 

Art. 25 corresponds to the latter part of the First Amendment to the American 
Constitution, prohibiting the free exercise of religion. There is nothing in our 


Constitution embodying the earlier part, namely, prohibiting the establishing 
of religion, hue there are specific provisions, such as Arts. 27. 28 (h. (3). whu 
prevent the State from promoting particular religions 


ni 
hull 


Clause (I). 

‘Subject to public order, morality, health’. 

As has been held in the United States (p. 150. ante), freedom of religious belief 
and to act in the exercise of such belief cannot override the interests of the peace, 
order or morals of the society, and to that extent, the freedom of religion is 
subject to the control of the State.' 1 


(14) Comnir., H. R. F.. v. Lakshmindra, 
(1954) S.C.R. 1005. 

(15) Ratilal Panchmul v. Stale of Rom bay, 
(1954) S.C.R 1055. 

C2—20 


(16) Venbuiaiamana v. Slate of Mysore, 
1958 S.C. 255 (267). 

(17) Daiis v. Brrtv.n. (1890) 155 I'.S. 555: 
Roar it of Education \. Rnrnrllc. (1945) 519 
VS. 624 (645). 
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Thus, freedom of religion would not allow a man to commit human sacrifice, 17 * 
even though human sacrifice is sanctioned by some religious creeds (t.c., some of 
the Tantras); or to commit an act which is a'erime under the law ;** or to outrage 
the religious feelings of another class, with a deliberate intent. 13 

"Whilst legislation for the establishment of a religion is forbidden and its free exercise 
permitted, it does not follow that everything which may be so called can be tolerated.*" Crime 
is not the less odious because sanctioned by what any particular sect may designate as religion. 1 * 

It was never intended or supposed that the Amendment could be invoked as a protection 
against legislation for the punishment of acts inimical to the peace, good order tnd morals 

ol society . However free the exercise of religion may be, it must be subordinate to 

the criminal laws of the country, passed with reference to actions regarded by general consent 
as properly the subjects of punitive legislation." 1 * 

On the other hand, in the name of imposing restrictions in the interests of 
the society, the State cannot deprive the individual of the substance of his religious 
freedom. Explaining the First Amendment, the American Supreme Court 30 thus 
observed— 

"The Amendment embraces two concepts: the freedom to believe and the freedom to 
act. The first is absolute but in the nature of thing* the second cannot be. Conduct remains 
subject to regulation for the protection of society. The freedom to act must have appropriate 
definition to preserve the enforcement of that protection. In every case the power to regulate 
must be exercised as not, in attaining a permissible end. i tnduty to infringe the protected 
fretdom. No one would contest the proposition that a State may not, by statute, wholly 
restraint would violates the terms of the guarantee.’ *” 

Similarly, our Supreme Court has observed 31 — 

"What sub-cl. («) of cl. (2) contemplates is not State regulation of the religions practices 
as such which arc protected unless they run counter to public health or morality but of 
activities which are really of an economic, commercial or political character though they 
arc associated with religious practices."*' 

'Public order* in the present context would also include the security of the 
State, and a law of conscription cannot be resisted on grounds of religious belief. 1 * 

(As to the meaning of ‘public order and morality', sec Vol. I, pp. 544-557 and 
Entry I of List II, Sch. VII]. 

Existing lurtv. —Sec. 54 of the Police Act (V of 1861), prohibits the slaughter 
of cattle or indecent exposure of one’s person on any road, thoroughfare or other 
public place. These acts cannot be justified on the plea of practice of religious 
rites. 

Ss. 295-8 of the Indian Penal Code deal with the offences relating to religion. 
These acts cannot be committed by a person even though they may be sanctioned 
by the tenets of his own religion, c.g., injuring or defiling a place of worship, with 
intent to insult the religion of any class, disturbing a religious assembly, tres- 

E assing on burial places etc., uttering words or making representations with deli- 
crate intent to wound religions feelings of another person or class. 


'Subject to the other provisions of this Part*. 

The freedom of conscience and profession guaranteed hv Art. 25 (I) is subject 
to the other Fundamental Rights. The result is that— 

In the exercise of the freedom of religious practice a person would not he 
allowed to commit an act which is punishable as 'untouchability' under Art. 17 
or to take part in a traffic in human beings (Art. 23 (I)], e.g., in the system of 
devadasis. 33 Nor can a citizen avoid 'service for public purposes’ on ground of 


(17a) Saifuddin v. Stale of Bombay. A. 
1962 S.C. 853 (80 J). 

(18) A ever v. V. S.. (1918) 245 U.S. 366. 

(19) Cf. Ramji Ixrl v. State of V. P.. A. 
1957 S.C. 620. 

(20) Cantwell v. State of Connecticut. 
(1940) 84 L. Ed. 1213 (1218). 

(21) Ratilal v. State of Bombay, (1954) 
S.C.A. 538 (546). 


(22) See in ibis connection. Madras Act V 
of 1929. 

(23) This principle is embodied in Art. 77 
of the Constitution of Denmark. Art. 11 of 
Esthonia. Art. 49 of Switzerland Art. 12 of 
Jugoslavia—that religious conviction cannot 
l>c pleaded in justification of non-fulfilment 
of civic duties. 
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religion (Art. 23 (2)]. s * Nor docs ibis Article exempt religion?. property from the 
power of eminent domain conferred by Art. 31.- 1 

As is dear from the language of Cl. (2) of Art. 25 itself, tlic freedom gtia- 
ranteed by cl. (1) is subject to the power conferred upon the State by cl. (2) (b)r ' 

“All persons’*. 

The freedom of religion conferred l>v the present Article i*. not con lined to 
citizens of India but extends to all persons', including aliens.' and individuals 
exercising their rights individually or through institutions.' * 

Hence, the head of a religious institution tun complain of the infringement or the tight 
conferred by this Article.' 

“Freedom of conscience”. 

The freedom of conscience ol the individual lotions from the ideal ol a 
secular State envisaged by the framers of the Indian Constitution. A secular State 
is based on the idea that the State, as a political association, is concerned with 
the social relations between man and man and not with the relation between man 
and God which is a matter for the individual conscience. A secular State therefore 
means a State which has no religion of its own and which refrains from discri¬ 
mination on grounds of religion. No particular religion would receive any special 
patronage from such a State,* nor could anybody he compelled to accept or 
abandon any creed or belief. . e 

In this respect, our Constitution is more secular than the Constitutions of 
Eire and Burma and even that of the US. A. Thus. Art. 44 (l) s of the Consti¬ 
tution of Eire says— 

"The State recognise* the spetial position of the Holy C'-aiholit Apostolic and Homan 
Church as the guardian of the faith professed by the great majority of the citizens.” 

Similarly, Art. 21 (I) of the Constitution of Burma (1946) declared 

“The State recognizes the special position of Buddhism as the faith professed by the great 
majority of the citizens of the Union. 

Similarly in interpreting the prohibition against ‘establishment of religion’ 
in the First Amendment to the Constitution of the United States. Cooley observes— 

"By establishment of religion is meant the setting up or recognition of a State Church, 
or at least the conferring upon one Church of special favours and advantages which arc 
denied to others. 1 * It was never intended by the Constitution that the government should he 
prohibited from recognizing religion, or that religious worship should never be provided lor 
in cases where a proper recognition of Divine Providence in the working of government might 
seem to require it, and where it might he done without drawing any invidious distinctions 
between different religious beliefs, organizations, or sects. The Christian religion was always 
recognised in the administration of the common law ; ami so far as that law (oiilinucs to he 
the law of the land, the fundamental principles of that religion must continue to he recognized 
in the same cases and to the same extent as formerly.'" 

Ill India, on the other hand, no religion is specially recognised as such and 
the personal laws based on religion, in so far as they arc still in force, govern 
only the followers of the respective Faiths. 


‘To profess and practise*. 


Freedom of conscience would be meaningless unless it were supplemented 
by the freedom of unhampered expression of spiritual conviction in word and 
action. Matters of conscience come in contact with the State only when they 


become articulate. While freedom of 


(24) Suryapal Singh v. State of V. P., (1952) 
S.C.R. 1056 (1090). 

(25) Venkalaramana v. State of Mysore. A. 
1958 S.C. 255 (267). 

(1) Comtnr., H. R. E. v. iMhshmindra, 
(1954) S.C.R. 1005: (I952-S4) 2 C.C. 191. 

(2) Ralilal Panchand v. Slate of Bombay, 
(1954) S.C.R. 1055. 


'profession' means the right of the believer 

(3| Cf. Murdock v. Pennsylvania, (1943) 
319 U.S. 105. 

(3a) For the 'Established Church* in 
England, sec p. 148, ante. 

(4) Cooley. Constitutional Law, pp. 250- 
260; Willis, Constitutional Law. 1936, p. 501. 
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to state his creed in public, freedom of practice means his right to give it expres¬ 
sion in forms of private and public worship. 1 Both imply a right to active inter¬ 
vention in the public sphere. Hence, these freedoms arc guaranteed by our 
Constitution ‘subject to public order and morality’, as by the Constiution of Eire* 
None would be allowed to disturb the public peace or to offend against public 
decency in the name of religious liberty. 

‘Profession’ of religion means the right of the person who believes in a 
religion, to state his creed. The ‘practice’ of religions is the practical expression 
of his belief in the form of private or public worship. He may himself carry 
on worship or partake in a worship carried on by others.* 

Under the present Article, thus’, 

“every person has a fundamental right not merely to entertain such religious l>elicf a* 
may be approved of by his judgment or conscience but to exhibit his l>clicF and ideas in 
such overt , acts as are enjoined or sanctioned by his religion and further to prohaxatc his 
religious views for the edification of other..*” 

subject, of course, to the restrictions specified in Article 19. 

The right to take out a religious procession, subject to public order, thus 
follows from Art. 25. T * 


‘To propagate’. 

As has been held in the United States (p. 150. ante), our Constitution acknow¬ 
ledges that the freedom to act in the exercise of one’s religious belief includes 
the freedom to propagate that belief, without let or hindrance from any other 
individual or the State, except that it must not transgrccs the limits imposed by 
the State for the preservation of public order, safety and morals. As Bandit 
Lakshmikanta Maitra observed,* the very foundation of society in India being 
religion, India would lose all her spiritual values and heritage unless the right 
to practise and propagate religion was recognised as a fundamental right 
The right to propagate is not given to any particular religion or community alone. 
It is given to all, subject to the right and duty of the State to sec that these rights 
are not exercised in a manner that would upset the order, morality and health 
of the country. ’Propagation’, again, does not mean ‘conversion’ but conveyance 
of one’s own beliefs to another by exposition or persuasion, without any element 
of coercion.® It may be noted that the right to hold religious discourses, asso¬ 
ciations and propaganda, would also follow from the freedoms guaranteed in 
Art. 19 (I) {a) and (c). 


‘Religion’. 


Our Constitution docs not define the word ‘religion’. Though the guarantee 
in Art. 25 incorporates the different aspects of the freedom of religion as explained 
by American decisions, our Supreme Court*' 5 6 7 * * has refused to follow American 
definition of religion. In Davies v. Reason, 19 the American Supreme Court held 
that 

‘The term ‘religion’ has reference to one's \iews of his relation to his Creator ami the 
obligations they impose of reverence for His Being and character and of olndieiKc to His 
will. It is often confounded with cullus or form of worship of a particular sect, but is 
distinguishable from the latter." 

Our Supreme Court has, 13 on the other hand, approved of the observations 
of Latham C. J. of the Australian High Court: 11 


(5) Cf. Kohn’s Constitution of the Irish 
Free State, 1932. p. 164. 

(6) Shrirur Mutt v. Commissioner, (1932) 
I M.L.J. 557 (5*7). 

(7) Ratilal v. State of Bombay, (1954) 

S.C.R. 1055. 

(7a) SiJtlit/ui v. Stale, A. 1954 All. 756. 


(8) Constituent Assembly Debates, Vol. 
VII. p. 832. 

(9) Cf. Constituent Assembly Debates, 
Vol. VII. pp. S33. 837. 

(10) Dairies v. Reason, (1890) 133 U.S. 333 
(342). 

(11) A i/ctaiile Com finny v. Commonwealth, 

(1943) 67 C.L.R. 116 (727). 
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icciloin ill religion that. though 
iv'trlllclcss III.IV llcill 


• *ii is sometimes suggested in discussion on tin »«l*jeO 
the civil government should not interfere with idiginux opinions, it m'«rilu-le->> may deal ..s 
it pleases with anv nett which arc done in ,...r>.iamc ol religious Ik-Ik-I w'lhont ...Ir.ngmg 
the principle of freedom of religion. Ii ap|K:.r> to mo to Ik- difficult to maintain this distim lion 
as relevant to the interpretation of >. Mo. Tim ran*. refers ... express terms o «he exert 
of religion. Thus the section goes far beyond protecting hUrty ol op.mon. It prolix is al o 
nets done in pursuance of religion* belief a* pail of religion. 

On the one hand, our Supreme Court has observed, religion is a nmiier of 
faith but is not necessarily iheistic and there are well-known religions in India 
like Buddhism and Jainism which do not believe m God. On the other hand, 
though a religion undoubtedly has its basis m a >\>tem ol belie s or docinnes 
which arc regarded by those who profess that religion as conducee to their 
spiritual well-being, it would not be correct to say that religion is nothing else 
but a doctrine of belief.'• 

"A religion mav not uulv lav dm*., a code of ethical rules for its lollmvcr* to .ucept, 
might prescribe ritual* and observances .cr. mmnc* and m.nl.s of 't;?''''Y*,‘'V.,''n/ m! er> 
„s integral pails of religion, and these forms anti observance-' might cxttnd mn to "Mims 

° l ^lieioiis'prailiics or pci.onnaiKO of am in p«.rM....ue ol religious WAM are as mn. I. 
a part of religion as faith or In-lit I in panUular doctrine. 

Similarly, freedom of religion would not extend to political doctrines associated 
with particular creeds, which cannot Ik- said to be the essence of rel.gmn 1 hus 

a man cannot be allowed, in the exercise of Ins freedom of religious p.au.ee and 

profession, to carry on an anti-war propaganda, subversive to the effective prose- 
anion of war when fhc nation is engaged in a \\ar; nor would it. .ts ahe.tdv 
stated, enable a man to avoid compulsory military training for purposes ot 

defence I see p. 149. ante\. ........ , . 

But as our Supreme Court has pointed out.'- .t is by no means an easy task 

to determine what constitutes the essence of a particular religion and not set 

foimula can be laid down for .his purpose. Ihus. in India. it would not be correct 
sav that the essence of religion has reference «o "ones uc-ws of h.s relation to 
s Creator" for there arc religions in India (c.g., Buddhism and Jainism) which 
i not believe in Cod or in ‘any Intelligent First Cause*. Hence. 

"What constitutes the essential |»rt of a religion i> primarily lo Ik ascertained with 
reference to the doctrine of that religion itself. If the tenets of any religions m. of the 
Hindus prescribe that offering' of food should be Riven to the Idol at parueular hour* of 
the da*, that periodical ceremonies should Ik- performed in a certain way at certain perimb 
of the vear or that there should Ik- daily recital of sacred texts or oblations to the sacred 
fire, all these would Ik regarded as parts of religion and the mere fad that ilu-v imohe 
expenditure of monev or employment of priests and servants or the use of marketable com- 
modi ties would not make them secular activities |Mrtak.ng of co.mncre.al o. economic 
character What Art. 25 (2) («) contemplate' .' not regulation by the Mate ol religious 

practices as such, the freedom of which i> guaranteed by the Constitution except when they 
run counter to public order, health and morality but regulation of activities which are eco¬ 
nomic, commercial or political in their character though they are associated with luligioUS 
practices." 1 * 

What constitutes the essential pan of a religion is. therefore, primarily to he 
ascertained with reference to the doctrines of that religion itself.” keeping apart 
secular and superstitious practices." 


to 

hi 

do 


//lustrations. 


If || K . icih-is of anv religious sect of the Hindus pre-scri l>c that offerings of food should 
Ik- given to the idol at particular hours of the day. that periodical ceremonies should l»c 
performed in a certain wav at certain periods of the year or that should he daily recital 
of sacred texts or oblations to the sacred fire, all these would be regarded as part* of religion 
and the mere fact that thev involve expenditure of money or employment of priests and 
servants or the use of marketable commodities would not make them secular activities p.jriak- 
mg of a commercial or ccononvc character : all of them arc religious practices and should 
be regarded as matters of religion within the meaning of Article 26 (b). _ 


(12) Cornmr. //. II. K. v. iMks/imindra. 
(1954) S.C.R. 11105. 

(13) Rat Hal v. Stale of Bombay, (I9al) 
S.C.R. 1055. 


(14) Ihirgah Committee 
(1961) II S.C.A. 171 (/96). 
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On the other hand— 

M The sacrifice of a cow is not an obligatory oxert act enjoined by the Muslim 
religion. 14 

(6) The right to elect members to a Committee for the administration of 
Gurudwara property cannot he said to be a matter of religion for the Sikhs. 16 

(c) A power given to the Board of Religious Trusts to modify the Budget 
relating to a trust or to give directions to the trustee, in order to carry out the 
wishes of the founder of the trust (in so far as it is not repugnant to the law 
governing such trusts), cannot be said to be an interference with the freedom of 
due observance of religious practices in the math or temple concerned. 17 

(d) Marrying a second wife during the lifetime of the first wife cannot be 
said to be an integral part of the Hindu' 6 or Muslim 1 * religion. 

(c) I here is nothing in the Hindu or Muslim religion to prohibit photographs 
of women to be taken, for electoral pur|X)ses. 3 ° 

(/) I he right to cx-communicatc a member of a community is not of the 
essence of any religion. 21 


Clause (2). 

Scope of Cl. (2) : Restrictions upon the freedom of religion. 

The freedoms guaranteed by cl. (I) arc subject to the exceptions provided by 
sub-cls. («) and ( b) of cl. (2). 

Read with cl. (I), the grounds for restricting the freedom guaranteed by cl. 

(I) arc— 

(i) Public order, morality or health. 

(it) Other provisions of Part III of the Constitution. 

(ill) Regulation of non-religious activity associated with religious practice. 

(iv) Social welfare. 

(u) Social reform. 

(t*i) Throwing open of Hindu religious institutions of a public character to 
all classes and sections. 


Sub-CI. (a) : Secular activities. 

Suh-cl. («) is particularly an exception to the freedom of practice. The freedom 
of practice would extend only to those rites and observances which arc of the 
essence of religion and would not cover secular activities which go by the name 
of religion and arc no part of true religion. Such matters, for example, are those 
that come within the scope of the expression ‘personal law’, c.g., relating to 
marriage, 32 adoption and the like, as regards which the Hindu and Mahomcdan 
laws” arc founded on religious scriptures, and vet they do not form the essence 
of cither religion. Hence, matters of personal law arc subject to regulation or 
restriction by the State in the larger interests of society. The legislative power 
in this respect is conferred by Entry 5 of List III of Sen. VII. 

What sub-cl. (a) of cl. (2) contemplates is not State regulations of the religious 
practices as such which arc protected unless they run counter to public health or 


v. 


Stale of Biliar, (1959) 


(15) Quareshi 
S.C.R. 629. 

(16) Saruft v. Stale of Punjab, A. 1959 S.C. 
860 (866). 

(17) Mali Das V. Sahi, A. 1959 S.C. 942 
(949). 

(18) Ramftrasad v. Slate of V. P-, A. 1957 
AH. 411 ; A. 1961 All. 354. 

(19) Badruddin v. Atsha, (195/) A.L.J. 300. 

(20) Nirmal v. Chief Electoral Officer. A. 
1961 Cal. 289 (296). 

(21) Saifuddin v. Tyebji, A. I9?3 Bom. 
183. 


(22) Ram Prasad v. State of U. P., A. 1957 
All. 334. 

(23) In the Constituent Assembly, the 
Muslim mcml»crs insisted that personal law 
was a part of the Muslim religion and that 
the Muslims would never submit to any 
interference with their personal law (VII 
C.A.D.. pp. 722, 756, 759). The suggestion 
to guarantee the inviolability of personal law 
was not. however, accepted (VII C.A.D., 
pp. 781-2]. Under the present clause, there¬ 
fore. the State retains the power to introduce 
social reform by changing personal laws. 


Art 25(2)] 


Fundamental Ric.itts 


159 

morality but of activities which arc really of an economic, commercial or political 
character though they are associated with religious practices. 91 

For the application of the present sub-clause, therefore, it is necessary to 
classify religious practices into such as art* essentially of a religious character and 
those which are not. 54 Only those practices are protected by Art. 26 (l>) which 
arc regarded by the religion in question as its essential and integral part. 1 Whether 
a religious practice is an essential part of a religion is an objective cpiestion to he 
determined by the Court: the view of the religious denomination itself is not final. 1 

'Political activity'. 

Nor can the State allow subversive activities to be carried on in the name of 
religion and action may be taken against the anti-war activities of religious asso¬ 
ciations, if the safety of the State is really prejudiced by such activities. 9 

In short, the provision for protection of religion is hot an absolute protection 
to be interpreted and applied independently of other provisions of the Constitution. 
These privileges must be reconciled with the right of the State to employ the 
sovereign power to ensure peace, security and orderly living without which cons¬ 
titutional guarantee of civil liberty would be a mockery.* 

Analogous Proi-isions .—As to prohibition of discrimination on ground of reli¬ 
gion, see Arts. 15, 16. 29 (2). While the present Article deals with the freedoms 
of conscience, profession, practice and propagation of religion, Arts. 26-28 deal 
with three other allied freedoms relating to religion. 

Sub-Cl. <b) : ‘Social Reform'. 

This clause provides that where there is conflict between religious practice 
and the need of social reform, religion must yield. As Dr. Ambedkar explained, 4 
the conception of religion in this country is so vast as to cover every aspect of 
life from birth to death. If the State were to accept this conception of religion, 
the country would come to a standstill in regard to reforms. It may be expected 
that no sensible State, in the name of social reform, would affect the verv essence 
of any religion. The legislation would only touch questionable practices, dogmas 
and the like which stand in the way of social progress of the country as a whole, 
e.g., the system of devatlasis. 

‘Social reform’ means eradication of practices or dogmas which stand in the 
way of the country’s progress as a whole but do not form the essence of religion. 
Thus, the State may prohibit bigamy* amongst the Hindus because the need of 
having a natural son by marrying a second wife on the failure of the first wife 
to get a son was not of the essence of Hindu religious belief, as the purpose might 
he served by taking an adopted son.* 

It has been held by a majority of the Supreme Court* that the banning of 
excommunication which is made solclv on religious grounds cannot be considered 
to promote welfare and social reform because it is a right belonging to a religious 
denomination under Art. 26 (hi; but it may be so where the law bars excommuni¬ 
cation on non-religious grounds, e.g.. for the breach of some obnoxious social rule 
or practice, 4 or as a punishment for a crime punishable under the law of the land.' 

3. In short, the expression 'social welfare and reform’ does not enable the 
Legislature to ‘reform’ a religion out of existence or identity. It docs not extend 
to the basic and essential practices of religion, 4 which is guaranteed by Art. ‘25 (I) 
itself. 4 

(24) Ratilal v. Slate of Hominy, (1954) Mad. 195 (/V6>: Stale v. Narasu. (1951) 53 

S.C.R. 1055: A. 1954 S.C. 388. Bom. L.R. 779: A. 1952 Bom. 84. 

(25) Saifuddin v. State of Hnmbay. A. 1962 (4) Constituent Asscml.lv Debates, Vol. 

S.C. 853 (864). VII. p. 781. 

(1) Durgah Committee v. Hussain. A. (4) Saifuddin v. State of Bombay. A. 

1961 S.C. 1402 (1415). 1962 S.C. 853 (870). reversing Saifuddin v. 

(2) Adelaide Co. v. Commonwealth. (1943) Tayebji. A. 1953 Bom. 183. 

67 C.L.R. 116 (ISO-160). (5) Ibid., p. 874. 

(3) Srinivasa v. Sarasuati, A. 1952 (6) Ibid., pp. 875-6. 
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‘Throwing open of Hindu religious institutions’. 

Cl. (2) (b) has been interpreted not only to confer a power upon the State in a 
limitation of the freedom guaranteed by cl. (1) but also to confer a corresponding 
right, in so far as the latter part is concerned. 7 


I. It empowers the State to override religious injunctions prohibiting certain 
classes from entering into temples or other religious institutions. The olnious 
object is to remove a potent cause of disunion and inequality. It is confined to 
‘public* institutions, i.e., those institutions which have been dedicated to the Hindu 
public either by grant or user (see Vol. I. p. 518}. It would not extend to family 
endowments or institutions. ‘Hindu’ religious institutions include Sikh, Jaina and 
Buddhist religious institutions \Exf>l. II]. 

But an institution ‘of public character’ need not necessarily be dedicated to 
the entire mass of the general public. It would include temples founded for the 
benefit of particular sections of the Hindus, as referred to in Art. 26. Hence, 
though under Art. 26 (6) the trustees of a Hindu denominational temple would 
he entitled to exclude people of other sections according to the ceremonial law 
of that temple, the State may override that right by enacting a law un.lcr the 
present clause,—in which case memlicr of the Hindu public would have a right 
to enter the temple for worship.* 


II. It also confers a right upon “all classes and sections of Hindus'* to enter 
into a public temple, and this right is available whether it is sought to be exercised 
against an individual under Art. 25 (I) or against a denomination under Art. 26 
(b). The provision in Art. 25 (2) (b) thus controls both Arts. 25 (I) and 26 (ft). 7 

While cl. (I) of Art. 25 deals with rights of individuals, cl. (2) (b) is much 
wider in its contents and has reference to the rights of communities and controls 
both Art. 25 (1) and Art. 26 (ft). 7 

The right conferred by Art. 25 (2) ( b) is a right to enter a temple for purposes 
of worship. But it is not an absolute or unlimited right. This provision must be 
construed, in so far as possible, to harmonise it with that in Art. -6 (ft) so as not 
to render unsubstantial the right conferred upon a denomination by the latter 

pl °'Hence, whilc lhc "i^bcrs of the public cannot be totally excluded from 
worshipping in the temple, no member of the Hindu pub he can claim that a 
temple must be kept open for worship at all hours of the day or night, or tha 
he should perform those services which the priests or those spec.allv initiated 
alone can perform, according to the tenets of denomination. 

The present clause would not. therefore, justify the Legislature in confe ring 
an unregulated or unrestricted right of entry to any par, of a temple, a, any hour 
regardless of the customary restrictions imposed by the institution for the due 
performance of the spiritual functions, rites and ceremonies. Imis. 

n person* noi*'connected C wiVh" the'spiritual^u^don^^o^thc^^rn'oihirly 0 rts*" of * .i' 


‘Religious institutions of a public character’. 

As stated already, the power conferred upon the State to throw open a tern ole 
to all sections of Hindus applies only to institutions of a ft ubhc character as dis¬ 
tinguished from private or family temples and the like. But it does not exclude 
denominational temples or temples founded for the benefit of particular sections 

° f whether''the 1 temple*can*bc said to be ‘public* or private. The word 

‘public’ includes any section of the public. Hence, the expression of a public 
character’ includes not only te mples dedicated to the public as a whole but .d o 


(7) Venkataramattn v. State o, Mysore, 
A. 1958 S.C. 255: (1958) S.C.R. 895. 


IF) Connur.. H. R. F.. 
(19541 S.C.R. 1005. 


v. 


Ijiltshniintlrtt, 
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to those founded for sections thereof* e.g., one which is dedicated to the Gowda 
Saraswath Brahmins.* [See s. 2 (<i) of the Untouchability (Offences) Act, 1955, 
below]. Hence, though under Art. 26 (b). the trustees of a Hindu denomina¬ 
tional temple would be entitled to exclude people of other sections according to 
the ceremonial law of that temple, the State may override that right by enacting 
a law under Art. 25 (2) (/>), in which case, any number of the Hindu public would 
have a right to enter the temple for worship* 

Legislation by Parliament .—Parliament has enacted the Untouchability 
(Offences) Act, 1955, s. 3 of which provides— 

"Punishment fur enforcing religious dimbilities.—W hoc ver on the ground «»l "uni oik li¬ 
ability" prevents any person— 

(<i) from entering any plate of public worship whit It open to oilier persons protcsxi.g 
the same religion or belonging to the same religious denomination or any section thereof, 

as such person; or , .... 

(b) from worshipping or offering prayers or performing any religious strute in any¬ 
place of public worship, or bathing in. or using the waters oi. any 'a«rcd tank. well, spring 
of water-course, in the same manner and to the same extent as is permissible to other persons 
professing the same religion, or belonging to the same religious denomination or any section 

thereof, as such person; , . . ... - ... 

shall be punishable with imprisonment which may extend to six months, or with line nimn 
may extend to five hundred rupees, or with both. ... , , 

Explanation.— For the purposes of this section and section -4 |*-r»ons processing me 
Buddhist, Sikh or Jaina religion or persons prolcssing the Hindu religion in any of its forms 
or developments including Vira*hai\as. Lingayais. Adivutis. followers ol Brahmo. I lanhan.i. 
Aiya Santaj and the Swaminarayan Sampraday shall Ik- deemed to Ire Hindus. 

Under the corrc8|M>nding provision of the Bombay llarijan lcmplc Entry 
Act 1947 it was held that the Act did not obliterate the distinction between 
Hindus and Jains, so that neither a caste Hindu nor a Hindu llarijan could claim 
a right of entry into a Jain temple.'* 

But the Explanation to s. 3 of the present Act is differently worded than the 
definition of Hindu in the Bombay Act. A Sikh or Jain is ‘deemed to be a 
Hindu’ for the purposes of this Act. In the result, a Hindu and a Jam shall be 
deemed to be persons professing the same religion for the purposes ol s. 3 (</) and, 
accordingly, a Scheduled Caste belonging to the Hindu community cannot be 
denied entry into a Jain temple." ” Of course, a person so entering cannot insist 
that he shall worship in the Jain temple according to the practices of a religion 
other than Jain.' 

A place of public worship is thus defined in s. 2 (d) of the present Act— 

"•place of public worship* means a place, by whatever name known, which is used as 
a place of public religious worship or which is dedicated generally to. or is used generally 
by, persons professing any religion or belonging to any religious denomination or any section 
thereof, for the performance of any religious unite, or for offering prayer* therein ; anil 
includes all land and subsidiary shrines appurtenant or allai hid to any such place. 

(9) Venltalaratnana v. State of Mysore, A. A Jain, is a Hindu and a Jain religious 

1958 S.C. 255 (26.1): (1958) S.C.K. 895 (9/7). institution shall be deemed to be a Hindu 

(10) Bliaiehand v. State of Bombay . A. religious institution, for the purposes of Cl. 

1952 Bom. 233. (2) (b). under which the State may throw 

(11-25) Contrary is the view taken by the open a Hindu religious institution of a public 

Madhya Pradesh High Court in Stale v. character to 'all classes and sections of 

Puranchand, A. 1958 M.P. 352. The result Hindus*. It would follow, therefore, that it 

of such view would he that a llarijan shall is competent for the Legislature to provide 

not have a right to enter a Jain temple un- that Jain temples should be open to any 

less he is 'Jain* Harijan. The M-P- High class of see lion of Hindus, though they are 

Court assumes that a caste Hindu has no not Jains. As has been observed in l'eAl¬ 
right to enter a Jain temple, and, therefore, it taramana v. Slate of Mysore, A. 1958 S.C. 

would be anomalous to hold that a Harijan 255 (267-8), Art. 25(2) (b) applies to dcn >- 

Hindu would have right. But, merely be- ntinational temples as well and Art. 26 (b) 

cause the Untouchability Act is directed to cannot be construed to confer a right ti|x>n 

the special problems of Harijans, it docs not a denomination to refuse entry in its tempi s 

follow that caste Hindus shall have no right to persons not belonging to such dcnomina- 

to enter Jain temples. If this were so, Expl. lion. _ _ 

II of Art. 25 would have little meaning. (I) Tejraj v. State of M. «., A. 19^8 M.P. 

According to Cl. (2)(b). read with Expl. II, 115 (127). 

C2—21 
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Explanation 1 . —The right of the Sikhs to carry kripans was acknowledged 

by the Nehru Committee (1928), as well as the Sapru Committee (1945, para. 363). 

Kriban means a sword and its size or shape has not been prescribed by the 
Sikh religion. 2 Hence, a Sikh is entitled to carry a sword of any size or shape. 
But neither the Sikh religion nor the Expl. to Art. 25 of the Constitution entitles 
a Sikh to possess, without licence, more than one sword. For extra swords, he 
must obtain licence. Otherwise, the object of the Arms Act would be defeated 
in the name of religion. 3 


INDEX TO COMMENTS 


ARTICLE 25. 

Other Constitutions: 

(A) U.S.A., 147; (B) Australia, ISO ; (C) Eire. 151; (D) U.S.S.R., 151; (E) Fourth & 
Fifth French Republics, 151; (F) West Cermany, 151; (G) Japan. 151; (H) Ceylon, 152; 
(I) England, 152. 

India : 

Art. 25: Freedom of conscience and religion, 153. 

•Subject to public order, morality, health’. 153; •Existing law’, 154 ; •Subject to other 
provisions of this Fart. 154 ; 'All persons'. 155; Freedom of conscience, 155; To profess 
and practice', 155; *To propagate’. 156; ’Religion', 156. 

Clause (2). 

Scope of Cl. (2): Restrictions upon the freedom of religion, 158. 

Sub.-ci. (a): sicular activities. 158, ’Political activity’ 159; Analogous Provision., 159. 
Sub.-cl. lb): ’Social reform’. 159 ; ’Throwing open of Hindu religious institution., 160, 
Religious institutions of a public character’, 160 ; Legislation by Parliament, 161. 

Explanation I, 162. 

26. Subject to public order, morality and 

Freedom to manage health every religious denomination or any section 
religious affairs. thereo f sh J have the right— 

(a) to establish and maintain institutions for religious and chari¬ 
table purposes ; 

lb) to manage its own affairs in matters of religion ; 

(c) to own and acquire moveable and immoveable property ; and 

(d) to administer such property in accordance with law. 

Other Constitutions 

(A) US.A .—It has been held that the freedom of religion guaranteed by the 
First Amendment (p. 147, ante) includes the right to organize voluntary religious 
associations to assist in the expression and dissemination of any religious doctrine, 
io create tribunals for the decision of controverted questions of faith within the 
association, and for the ecclesiastical government of all the individual members, 
congregations and officers within the general association* and that as regards 
matter? relating to the discipline and practice of a church, the courts arc bound 
by the judgment of the church body and will not interfere in any strictly 
ecclesiastical matter except when conflicting claims arise respecting the use of 

Eire.— Art. 44 (2) of the Constitution of 1937 provides— 

•'Everv religious denomination shall have the rieht to manage its own affairs, own. ncquire 
and administer property, moveable and immoveable, and maintain institutions for religious 

or c ^ a " ,a ^ P“ rp °^f S any religious denomination or any educational institution shall not be 
diverted save for necessary works of public utility and on payment of compensation. 


(2) Cl. Macauliffe, The Sikh Religion. 
1908 Ed., Vol. V, p- 95. 


(3) Rex v. Dhyan Singh, A. 1952 All. 53 ; 
Hari Singh v. Emt>., A. 1924 Lah. 600. 

(- 1 ) ll'aison v. Jones, (1872) 13 Wall. 679. 
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(C) Ceylon.— Sec. 29 (2) (d) of the Ceylon Constitution Order in Council. 1946. 

* a ' "No such law shall alicr the constitution of any rcliRious ho«ly except with the consent 
of the governing authority of that body: Provided that, in any case where a religious body is 
incorporated by law. no such alteration shall he made except at the request of the RovernuiR 
authority of that body." 


India 


Freedom to manage religious affairs and institutions. 

This Article guarantees to every religious denomination or section, the right 
to maintain religious and charitable institutions of its own. including the right to 
own. acquire and administer property for such purposes Such right is enforceable 
by or on behalf of a denomination. 5 6 7 * It is to he noted that (a) the above right 
is subject to the limitations of public order, morality and health : (/») that a 
corresponding right to maintain educational institutions of its own is guaranteed 
to every religious denomination or section by Art. 30 (1): (c) that it docs not 
prevent acquisition of such property hy the State |sce post]. 


‘Religious denomination or section thereof’. 

‘Denomination* means a religious sect or body having a common faith and 
organisation and designated by a distinctive name* Ar. 26 contemplates not 
only a denomination but also a section thereof. Hence, the different sects and 
sub-sects of the Hindu religion having a common faith and a common spiritual 
organisation, would come within the purview of this Article.* e.g.. the followers 
of Ramanuja. Madhwacharya. and the Gowda Saraswat Brahmin Community. 

It is not necessary, that in order to claim the benefit of Art. 26 a religious 
denomination should he capable of holding all the four rights in the four sub els. 
of the Article. Each clause recognises a distinct and separate right. I he deno¬ 
mination may exercise all or anv of those rights and it is unnecessary that it 
should own' all the rights before it can claim recognition as a religious 
denomination.’ 


Pleading. 

This Article cannot he invoked unless the Petitioner claims the property in 
question on behalf of a denomination and that denomination is specified in the 
pleading.* 


Cl. (a) : Freedom to establish and maintain religious institutions. 

The word ‘institution* refers to organisations for religious and charitable 
purposes, such as temples, mosques, maths, monasteries and the like, and the 
words ‘establish and maintain* suggest that unless they contravene the interests 
of public order, morality and health, they cannot he abolished hy the State 
altogether. 


Cl. (b) : Right to manage own affairs in matters of religion. 

While the right to administer property under cl. (<f) is subject to he regulated 
by laws the right to manage religious affairs under cl. ( b) cannot he regulated by 
the Legislature* except on the ground of ‘public order, morality or health* ;* or to 
enforce the purposes of the trust itself. 10 ___ 


(5) Devaraja v. State of Madras, A. 1954 
S.C. 282. 

(6) Commr.. H. R. E. v. Ijikshmindra. 
(1954) S.C.R. 1005. aflirmine Shrirur Mult v. 
Cnmmr., (1952) I M.L.J. 557 (590). 

(7) Shrirur Mutt v. Commr., (1952) 1 

M.L.J. 557 (590). 


(8) Bira Kishore v. State of Orissa. A. 1964 
S.C. 1501 C/5/0). 

(9) Sarufi Sineh v. State of Punjab, (I960) 
I S.C.A. 163 {174). 

(10) Moti Das v. Sabi, A. 1959 S.C. 942 
(950). 
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This clause guarantees to each religious denomination the right to manage 
its domestic affairs in matters which arc concerned with religion and the State 
cannot interfere in these affairs unless the denomination so exercises its right as 
to interfere with public order, morality or health. 

The freedom guaranteed by the present clause is not confined to religious 
beliefs only, but includes the freedom to carry on religious practices according to 
tenets of the school to which the religious denomination belongs, subject only to 
the limitations imposed by the other provisions of the Constitution. 11 

This right of management includes— 

(r/) Complete autonomy to decide what rites and observances arc essential 
according to its religion, though the secular aspects, e.g., the scale of expenses to 
be incurred in connection with such observances, may be regulated by the com¬ 
petent legislature;" inasmuch as it cannot be the injunction of any religion to 
destroy the institution and its endowment by incurring wasteful expenditure. 11 

The State may. therefore, control such expenditure as is likely to deplete the 
endowed property or affect the stability of the institution. 11 But, if in controlling 
such expenditure, the State altogether takes away from the religious denomination 
the right to manage its own affairs or to administer its own property, there will 
he a violation of Art. 26." • ...... 

(b) The right to spend the trust property or its income for religion and reli¬ 
gious purposes and objects indicated bv the founder or established by usage 
obtaining in a particular institution." To divert the trust property or funds to 
other purposes, although the original objects of the founder can still be carried 
out. is an unwarrantable encroachment upon the right guaranteed to a religious 
institution by this clause." even though such other purposes are charitable. 

But there is no contravention of cl. ( b) where the law seeks to implement he 
purposes of the trust itself and to prevent mismanagement and waste by the 

<r " S Thc°State can stop in only when the trim fails or is incapable of ^ine carricd 
out wholly or in part. Accordingly, a law which empowers a Chanty Commis¬ 
sioner to divert the funds of a religious endowment to other purposes wheneter 
the Charity Commissioner (with the confirmation of the Conn) is of opinion that 
the original intentions of the author of the trust or the purpose. /"V vl ” c '\ 
trust was created arc not ‘expedient, practicable, desirable or necessary . must he 
held to he void owing to contravention of the present clause. 

fcl The right to determine, according to the ccrcmoni.il law relating to 
temples the persons who are entitled to enter into them for worship." where they 
arc entitled to stand." the hours when the public arc to be admitted, how the 

"° r t P t where** refigSouT^denomination seeks to deprive a memberr of hi. .legal 
rights and privileges re., to expel or excommunicate him. it cannot he said 
be managing its own affairs in matters of religion, for religion has nothing to do 
wdth^ excommunication or expulsion. Such a right cannot be claimed under 

Art. 26." 

‘Matters of religion*. 

It is clear that this expression would not cover the secular aspects of a religion 

(SCC At 'the same time, it is not confined to mere ethical rules or matters of belief 
but deludes all ‘rituals and observances, ceremonies and modes of worship which 
are regarded as integral parts of religion'.'« 

* (in Venkatarmumta v. State of Mysore, 

A. 1958 S.C. 255: (1958) S.C.R. 805. 

(12) Radial v. Stale cf Rant bay. (19S4) 

S.C.R. 1055: (1952-54) 324 (330): A. 1954 
S C 588 

(13) Ram v. Slate of Orissa. A. 1959 
Orissa 5 (16). 


(141 I'rnbalaramaita v. Slate of Mysore, A. 
1958 S.C. 255. 

(15) Saifuddin v. Tyebji, A. 1953 Bom. 183. 

(16) Commr.. //. R. E. v. Lakshmindra , 
(1954) S.C.R. 1005 (7026). 
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Hcncc,—each religious denomination enjoys complete autonomy in the matter 
of deciding what rites and ceremonies are essential according to the tenets of the 
religion it holds, subject, of course, to public order and morality. 1 T Rut the Court 
has the right to determine whether a particular rite or observance is regarded as 
essential by the tenets of a religion. 1 T * 

It is a traditional custom almost universally observed in Hindu temples 
that outsiders arc not allowed access to the particularly sacred parts of the temple 
where the deity is located and the public are also not admitted during hours of 
rest of the idol. Hence, if any law empowers the Commissioner of F.ndowmcnt 
Board or his staff to enter into any purl of the temple and at any hours of the 
day, it is invalid owing to contravention of Art. 26 (/>).'* But a provision for 
entry for search of account books, subject to statutory safeguards so as to present 
interference with the sanctity of the inner sanctuary or with worship in the ins¬ 
titution. is not unconstitutional. 1 * 

(/>) According to the ceremonial law relating to temples, the persons who arc 
entitled to enter into them for worship, where they are entitled to stand and how 
the worship is to he conducted, are all matters of all religion. 1 * 

On the other hand— 

The tilnHr of representation to the Board for management of a Sikh Guriulwara 1 " is not 
a matter of religion, even though the right of the Sikh community to he represented on the 
Hoard may be.** 

Where the Hoard consist* exclusively of Sikh member*, the fa« t that the eleimr.ite for 
electing such members included certain non Sikh member* i* far ton remote and indircit to 
constitute an infringment of the right guaranteed by Art. 26 (b).” 

CIs. (b) and (d): There is a marked difference between the implications 
of the two clauses. In regard to affairs in matters of religion |cl. (h )|. the right 
of management given to a religious body is a guaranteed fundamental right which 
no legislation can take away. On the other hand, as regards administration of 
property [cl. (d)\ which a religious denomination is entitled to own and acquire, 
it has the right to administer such property but only 'in accordance with law'. 1 *' 


Arts. 25(2) (b) and 26(b). 

F.ffect must be given to both these provisions without rendering either of them 
nugatory.'* 

Hcncc, the right of a Hindu denominational institution to exclude any section 
of the Hindus may he superseded by a law made under Art. 25 (2) (/>).'* in so far 
as the right to enter a temple for the purposes of worship is concerned. Such 
a law cannot, however, provide that a person not initiated in the cult to which 
the institution belongs should be entitled to perform those religious ceremonies 
or services which can. according to that cult, be performed only by those who 
have been specially initiated.'* 

“. the right of a denomination to wholly exclude members of the public from 

worshipping in the temple, though rompri*cd in Art. 26 (b). must yield to the overriding 
right declared by Art. 25 (2) (b) in favour of the public to enter into a temple for worship. 
Hut where the right claimed is not one of general and total exclusion of the public from 
worship in the temple at all times hut of exclusion front certain religious sendees, thev being 
limited bv the rules of the foundation to the members of the denomination, then the question 
is not whether Art. 25 (2) fb> override* that right so as to extinguish it. but whether it is 
possible so to reeulatc-thc rights of the persons protested bv Art. 25 (2) (b) as to i?i\e effo t 
to both the right”.'* 


(17) Quareshi v. State of Bihar, A. 1958 
S.C. 731. 

(17a) Durgah Committee v. Hussain, A. 
1961 S.C. 1402 (14IS). 

(18) Narayanadoss v. Neeladri, A. 1959 
A.P. 148 (750). 


(19) Venkalaramana v. State of Mysore, 
A. 1958 S.C. 255 (265): (1958) S.C.R. 895. 


(20) Sarufi v. State of Punjab, A. 1959 
S.C. 860 (866). 
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Cl. (c) t Right to own property. 

CIs. (c) and (</) give constitutional protection to rights relating to property 
which a religious denomination possessed independent of the Constitution. They 
do not create any right in any denomination which it never had. 20 * 

Subject to the above, this Clause guarantees to every religious denomination 
the right to own and acquire property but docs not prevent property belonging 
to a religious body being acquired by authority of law. 20b [See also p. 207, post]. 


Cl. (d): Right to administer property in accordance with law. 

Under this clause, it is the fundamental right of a religious denomination to 
administer its properties in accordance with taw. The law must, therefore, leave 
the right of administration to the religious denomination itself subject to such 
restrictions and regulations as it might choose to impose. A law which takes 
away die right of administration from the hands of a religious denomination 
altogether and vests it in any other authority would amount to a violation of the 
right guaranteed by the present clause. 21 Similarly, a law which requires that 
sanction of the Commissioner of Endowments should be necessary for spending 
the surplus income for the propagation of the religious tenets of the order whic 1 
is one of the primary functions of the Mahant to discharge, would be void. 

On the other hand, in so far as a religious endowment is in the nature of a 
public trust, some amount of control or supervision over its administrMion and 
line appropriation of its funds is necessary in the interests of the pubhc and is 
valid provided it docs not interfere with the customary rights of the Mahant as 

the spiritual head of the institution. . . . , 

In short, in the exercise of the power to regulate the .dmimstrat'on of trust 
property, the Legislature cannot interfere with matters which arc essentially 
religious. 23 The distinction between matters of religion ami * h "" of J eCl p" 
administration of religious properties may. at times, appear to he a ih one.But 
in case of doubt, the Court should lake a commonsensc view an I he a ted by 
considerations of practical necessity. The broad principle is that if the tenew of a 
particular religion lay down that certain rites and ceremonies arc to be performed 
times and in a particular manner, it cannot be said that these are secular 
activities partaking of commercial or economic character simply because they ^involve 
rvnenditure of monev or employment of priests or the use ot vnarkctamc 
commodities « No outside authority has any right to say that these arc not essential 
parts of religion and it is not open to the secular authority of the State to restrict 

Sr nrohibU Them "n any manner .hey like under .he guise of administering he 
or proniDit inci - , , p enses to be incurred in connection with 

the measure of protection afforded bv Art. 26 (d) of the Constitution. 

Th) Nor is the State competent to make law within the meaning of Art; 26 
which provides for the diversion of the denominational property for the ire 
persons^who have been excluded from .he denomina.ion on grounds of religion. 2 


CIs. (c)-(d). 

These clauses do no. crrn.r rights in anv denomina.ion ''f ^ ^ich u ncvc^ 
had They merely safeguard and guarantee the continuance of ngh.s which such 


(20a) Dureah Committee v. Husfain Ah, 
(1961) IT S.C.A. 171 (189). 

(20b) Suryafml v. Govt, of V. P-. A. 1951 

A, (2nC"mmr.. II. R. E Lakshmindra. 

(1954) S.C.R. 1005 (1020; 1064). 


(22) Ratilal Panchavd v. State of Bombay. 
(1954) S.C.R. 1055 (7065). 

(22a) Saifuddin v. State of Bombay. A. 
1962 S.C. 853 (873). 
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denomination had. If the right to administer properties never vested in the 
denomination or had been validly surrendered by it or has otherwise been effectively 
and irretrievably lost to it, these clauses cannot be successfully invoked.” 

Thus, if under the terms of the endowment, or where the terms are not 
available, the history of the endowment clearly shows that the management of 
the properties were always in the hands of officers appointed by and answerable 
to, tne State, the denomination cannot be heard to say that it has acquired the 
right of management under Art. 26(c)-(d).” 

Arts. 25 and 26.— While the right guaranteed by Art. 25 is a right of the 
individual, the right conferred by Art. 26 is a right of the community or section 
thereof. 

Arts. 26 and 19(1 )(f): Proprietary rights of the head of a Hindu 
religious endowment and the power of the State to impose restrictions 
thereupon.-See Vol. 1, pp. 624-4. 


INDEX TO COMMENTS 


ARTICLE 26. 

Ollier Constitutions : 

(A) U.S.A., 162 ; (B) Eire, 162 ; (C) Ceylon. 163. 

India : 

Freedom lo manage religious affairs and inklitulions, 163; ‘Religious denomination or 
section thereof, 163; Cl. (a): Freedom to establish and maintain religious institutions 163; 
Cl. (b): Right to manage own affairs in matters of religion, 163; Mailers of religion. 164. 

CIs. (b) and (d), 163 ; Aris. 25 (2) (b) and 26 (b), 165; Cl. (•): Right to own properly. 166; 
Cl. (d): Right to administer property in accordance with law. 166. 

Arts. 25 and 26. 167 ; Arts. 26 and 19 (I) (f): Proprietary rights of the head of a Hindu 
religious endowment and the power of the State to impose restrictions thereon, 167. 


27. No person shall be compelled to pay any taxes, the proceeds of 
Freedom a, ,o pavmem which are £ spcciHcally appropriated in payment of 

of taxes for promotion of expenses for the promotion or maintenance ot any 
any particular religion. particular religion or religious denomination. 


Other Constitutions 


(A) US.A .—The First Amendment (1791) enjoins that Congress shall make 
‘no law respecting establishment of religion’. By reason of this prohibition. 
Congress cannot make appropriations in aid of religious Ixxlics, including educa¬ 
tional institutions under the management of and engaged in disseminating the 
religious doctrines of any particular sect. But the mere fact that a hospital is 
managed by Roman Catholics is no bar to its incorporation by Congress ; and 
provision of money for its management would not be a ‘law respecting establish¬ 
ment of religion’, provided the institution is carried on in accordance with the 
Constitution and the hospital is open to everyone.* 4 Nor docs the above prohi¬ 
bition debar the State from exempting religious bodies from taxation, if the basis 
of ihe exemption is public welfare and not the religious character of the institu¬ 
tions concerned. 24 Similarly, the fact that particular schools would be indirectly 
benefited docs not debar the State from providing free text-books* 5 or free trans¬ 
portation 1 to all school children. It is not an aid to religion but to children. 25 - 1 
The prohibition applies to ‘public funds' but not to funds held by the State 
as trustee.* 


(23) Dureah Committee v. Hussain, A. 
1962 S.C. 1402 (1416). 

(24) Brad field v. Roberts, (1889) 175 U.S. 
291. 

(25) Cochran v. l.ouisina State Board, 
(1930) 281 U.S. 370. 


(I) Everson v. Board of Education, (1947) 
330 U.S. I. 


(2) Quick Bear v. /.fiiftft, (1908) 210 U.S. 
50 . 
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But— 

"no tax in any amount, large or small, can be levied to support any religious activities 
or institutions, whatever they may be called, or whatever form they may adopt to teach or 
practise religion".' 

(B) Switzerland. —Art. 40 of the Swiss Constitution, 1874, provides— 

"No person may be compelled to pay taxes the proceeds of which arc specifically appro¬ 
priated in payment "of the purely religious expenses of any religious community of which he 
is not a member.’’ 

(C) Japan. —Art. 22 of the Constitution of 1946 says— 

". No religious organization shall receive any privileges from the State, nor exercise 

any political authority ." 

(D) England .—Every landowner is subject to a levy called ‘tithe' for the 
benefit of the Established Church (Tithe Act, 1936) (see p. 152, ante). 


India 


Freedom from payment of taxes for the promotion of any particular 
religion. 

This Article secures that the public funds raised by taxes shall not be utilized 
for the benefit of any particular religion or religious denomination. Thus, a 
local authority, which raises taxes from persons of all communities residing within 
its jurisdiction, would not be entitled to aid or maintain an educational institu¬ 
tion which decides to give instruction relating to any particular religion, even 
though the majority of students receiving education from that institution belong 
to that religion. In the present Article, our Constitution embodies the principle 
which has been arrived at in the U.S.A. by judicial decision, viz., that 

"no tax in any amount, large or small, can l>c levied to support any religious activities or 
institutions, whatever they may be called, or whatever form they adopt to teach or practise 
religion. Neither a State nor the Federal Government can. openly or secretly, participate In 
the affairs of any religious organizations or groups and vice versa. 1 

It i s |o be noted that what the present article of our Constitution prohibits is 
taxation or the specific appropriation of the proceeds of any tax for the promotion 
of any particular religion or religious denomination. 3 It would not bar any 
provision by which religious institutions are benefited along with secular ones, 
without any discrimination.* or by which all religious institutions are benefited 

alike. 3 . , , ., . . 

Nor is there any question of Art. 27 being attracted when a contribution or 

a 'fee' is levied upon Hindu religious endowments, not with the object of favour¬ 
ing any particular religion or religious denomination but for the purpose of 
ensuring that the endowments attached to the religious institutions arc properly 
administered. 43 


Illuslralion. 


S. 70 (I) of the IV.har Hindu Religious Trusts Act. 1951 provide that lor .he purpose 
of defraying the expenses incurred or to be incurred in the administration of this Act, ti c 
irus.ee of cverv religious hum shall, in each financial year, pay to .lie Board such fee ...... 

as Uc Board .". may determine". Held. that it was a 'fee and not 

aasss.« » rdr&tijss* -5? 

and not for the promotion or maintenance of any religion or religious denomination. 

The scope of s. 27 was thus explained in Lakshmindra’s case 4 *— 

What is forbidden by the Article is the specific appropriation of the proceeds of any 
inpayment of «pc£L for th e promofion o. main.onanc, of any par.icula. .ol.g.om 

(5) Jagannalh v. Stale of Orissa, (195-4) 


tax 


(3) This view of the Author, expressed at 
p. 195 of the 2nd Edition of this Commen¬ 
tary, now finds support from Commr, H.R. 
E. * v. LakshmiJJZ. (1954) S.C.R. 1005 

(/ °(?) , Co«mr.. H. R. F.. v. Iuxkshmindra, 
(1954) S.C.R. 1005 


S.C.R. 1046. 

(6) Mali Das v. Sahi. A. 1959 S.C. 942 
(950): (1959) Supp. (2) S.C.R. 563. 

(6a) Commr.. H. R. E. v. Lakshmindn, 
(1954) S.C.R. 1005. 
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denomination. The reason underlying this provision is obvious. Ours being a secular State 
and there being freedom of religion guaranteed by the Constitution, both to individuals and 
to groups, it is against the policy of the Constitution to pay out of public funds any money 
for the promotion or maintenance of any particular religion or religious denomination, but 
the object of the contribution under section 76 of the Madras Act is not fostering or pre¬ 
servation of the Hindu religion or any denomination within it. The purpose is to see that 
religious trusts and institutions, wherever they exist, are properly administered. It in a 
secular administration of the religious institutions that the legislature seeks to control and 
the object, as enunciated in the Act. is to ensure that the endowments attached to the religious 
institutions arc properly administered and their income is duly appropriated for the purposes 
for which they were founded or exist. There is no question of favouring any panic ular 
religion or religious denomination in such cases."* 1 

It docs not prohibit the levy of a ‘fee' for the defraying of expenses of the 
State for regulating the secular administration of religious institutions. Art. 27 
is not attracted to such a case as there is no question of favouring any particular 
religion or religious denomination, by such imposition.*** 

'Person*. —Obviously, this word, in the present Article, includes human beings 
as well as corporations. 

Distinction between a ‘tax’ and a ‘fee’ —See under Art. 277, frost. 


INDEX TO COMMENTS 


ARTICLE 27. 


Ollier Constitutions: 

(A) U.S.A., 167; (B) Switzerland. 168; (C) Japan, 168; (D) England, 168. 

Freedom from taxes for the promotion of any particular religion, 168; •Person 1 , 169. 


Freedom as to attend- or (I) No religious instruction shall be pro- 

ance at religious instruc- . , , - ' ' , , • • • in * • 

tion or religious worship vided in any educational institution wholly main- 
in certain educational tamec | oul G f State funds. 

institutions. . .... 

(2) Nothing in clause (/) shall apply to an educational institution 
which is administered by the State but has been established under any 
endowment or trust which requires that religious instruction shall be 
imparted in such institution. 

(3) No person attending any educational institution recognised by 
the State or receiving aid out of State funds shall be required to take 
part in any religious instruction that may be imparted in such institu¬ 
tion or to attend any religious worship that may he conducted in such 
institution or in any premises attached thereto unless such person or, if 
such person is a minor, his guardian has given his consent thereto. 

Other Constitutions 

(A) U.S.A.— In the United States, it has been deduced from the prohibition 
against ‘establishment of any religion’ in the First Amendment (sec p. 144, ante), 
that classrooms in a public school cannot be used for religious instruction/ nor 
can the public school use its power to further a religious programme by releasing 
its pupils on condition that they attend the religious classes. 7 If, however, the 
public school simply offers the opportunity to its pupils to join the religious classes 
held outside the senool premises, without the use of any sort of coercion, there is 
no unconstitutionality. 8 

The Supreme Court has not interfered with a decision that the reading of a 
number of verses from the Old Testament as a Prayer at the opening of the 


(7) McCollum v. Board of Education, (8) '/.orach v. Clan son, (1952) 343 U.S. 

(1948) 333 U.S. 203. 306. 

C2—22 



The Constitution of India 


[Pari III 


school day in a public school is not a form of ‘religious teaching’ which is for¬ 
bidden by the Constitution.’ 

(B) Eire.— Art. 44 (2) of the Constitution of 1937 provides— 

“Legislation providing State aid for schools shall not ... be such as to affect prejudicially 
the right of any child to attend a school receiving public money without attending religious 
instruction in that school." 

(C) Japan. —Art. 20 of the Japanese Constitution, 1946, says— 

The State and its organs shall refrain from religious education or any other 
religious activity." 

(D) West Germany.— Art. 7 (2)-(3) of the West German Constitution (1948) 
provide— 

"2. Those entitled to bring up a child shall have the right to decide whether it shall 
receive religious instruction. . 

3. Religious instruction shall form a part of the curriculum in state schools with the 
exception oj nonconfessional schools. Religious instruction shall, without prejudice to the 
state's right of supervision, be given according to principles of religious societies. No teacher 
may be obliged against his will to give religious instruction." 

(E) U.S.S.R.— Art. 124 of the Constitution of the U.S.S.R., 1936, says— 

"In order to ensure to citizens freedom of conscience the Church in the U.S.S.R. is 
separated from the State and the school from the Church." 

(F) Burma. —The Constitution of Burma, 1948. does not debar the State from 
imparting religious education but prohibits the abuse of religion for |X)litical 
purposes Is. 21 (4)1 and guarantees that no religious instruction shall be com¬ 
pulsorily imposed' on any minority Is. 22J. 

(G) Indonesia .—The Constitution of Indonesia, 1950, goes further than the 
Burmese provision just Quoted. Art. 31 (3) provides that one of the objects of 
public education by the State shall be— 

"the provision within school hours of the opportunity for religious teaching in accordance 
with the parents* wishes." 

(H) Pakistan. —Cls. (I) and (2) of Art. 13 of the Constitution of Pakistan, 1956 
correspond to cls. (2) and (3) of Art. 28 of our Constitution, with a somewhat 
different language: 

"(I) No person attending any educational institution shall be required lo receive religious 
instruction, or take part in any religious ceremony, o. attend any religious worship, if such 
instruction, ceremony or worship relates to a religion other than his own. 

(2) No religious* community or denomination shall l»c prevented from providing rclig 
instruction for pupils of that community or denomination in any educational institution mam- 
tained wholly by that community or denomination. 

Read with cl. (3), which is reproduced under our Art. 2 9 (2), fos«, it appears 
that if an institution received aid from the State, admission into .« cannot c 
denied to persons belonging to any religion, but religious instruction could be 
imparted in such institution to pupils belonging to a particular religion, | 
only the pupils of other religions were not compelled to attend. ^ Consliui , ioll 

Bui there was nothing corresponding lo cl. (I) to Art. 28 ,,,, ......... 

which completely prohibits religious instruction in any institution u>hoIl > 
tained out of State funds’. 

India 

Religious instruction in educational institutions. 

Thu Article is confined to educational institutions maintained, aided, or 
recognised by the State. It does not relate to institutions other than these, which 

haVC Q°«1«« ®’ns h «itmlons wholly maintained by State funds. Cl. (2) relates 
,o cSuci.’ional institutions which Jc administered by the State under so_me 


(9) Dor emus v. Board of Education. (1950) 
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endowment or trust. Cl. (3) refers to institutions receiving aid out of State funds, 
and institutions which are simply recognised by the State. No institution, main¬ 
tained bv State funds exclusively, shall impart religious instruction ot anv kind 
But institutions which arc maintained Partly bv public funds or are recognised 
bv the State shall be free to impart religious instruction, provided they do not 
compel members of other communities to follow or attend such courses without 

1,1 The 0 attitude of the Constitution towards religion as expressed by this Article, 
is a compromise between two opposite considerations: (a) On the one hand, there 
has been much exploitation of society in the name of religion, and the conflict 
between the exclusive dogmas of the different religions and different Schools 
within the same religion has been detrimental to the society. Again, owing to the 
multiplicity of religions, it is not possible for the State itself to impart religious 
instruction, even if it he minded to do so. (h) On the other hand, religion forms 
the basis of the entire morality and culture of the society in India, and in some 
form or other religious instruction is necessary, so that the State, though a secular 
State, cannot ban religious instruction altogether. 

The Constitution, therefore, adopts a via media. It totally bans religious 
instruction in State-owned educational institutions, but does not ban it in other 
denominational institutions. But even as regards those other institutions, it seeks 
to prevent the fostering of religious dogmas, by Art. 28 (3) and Art. 29 (2). On 
the other hand, in institutions which arc not maintained either wholly or in pait 
bv the State but are merely administered bv the State as a trustee under a trust 
or endowment created for the purpose of imparting religious instruction, there 
cannot reasonably he any bar to the provision for religious instruction, lor the 
State does not thereby lose its secularly or impartiality. 

Cl. (1): ‘Religious instruction’. 

What this clause bans is the imparting of religious instruction in institutions 
wholly maintained by the State funds. It does not ban moral instruction.'" 
dissociated from any denominational doctrines, which is an essential part of 
training in citizenship, maintenance of law and order in the State, and growth 
of social cohesion. In fact, the provision for primary education being a duty of 
the State [Art 451. it is all the more essential that the State will impart moral 
education to the future citizens, in their formative vears. At the same time, the 
task of differentiating morality from religion will not he an easy one. in a country 
where almost every part of a man's life is inextricably blended with religion, 
according to the scriptures. 

‘Wholly*. —In order to bring an institution within the scope of cl. (I). it must 
he wholly maintained out of State funds. . If it is not wholly maintained out of 
State funds, it would come under cl. (3) relating to aided institutions. ‘State’ in 
this context obviously comprises all the authorities mentioned in Art. 12. 

Cl. (2): Institutions administered by the State under endowment or 
trust. 

Cl. (2) engrafts the onlv exception to the absolute prohibition of religious 
education contained in cl. (I). But this is not really an exception to that clause. 
For cl. (h lays down the prohibition as regards institutions maintained “out of 

State funds”. _ . . 

The Proviso refers to institutions which arc not maintained out of State funds, 
but arc onlv administered by the State as trustee, r.g., the Benares Hindu 
University. Thus, if a donor of a religious endowment or trust provides that 
religious instruction shall he given in an institution created by or under the 
endowment, the State, if it happens to be the trustee of such management, would 


(10) This view of the Author, expressed 
at p. 328 of Vol. I of the Third Ed., now 


finds supi>ort from Namhudripad v. State of 
Madras, A. 1954 Mad. 385. 
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not he debarred from carrying out the terms of the endowment or the trust. 
Otherwise, it would not have been possible for the Slate even to take up the 
management of such a trust, without committing breach of trust. 

Cl. (3): State-aided or recognised institutions. 

This clause enables any community or religious denomination, who wanted 
to give religious education to their children, to establish educational institutions 
for that purpose, and also to seek aid from the State, provided that they should 
not be in a position to force these instructions on any other community. The 
State is free to offer the aid or not; but a condition necessary for the State aid 
is that the religious instruction given in such institution shall not be compulsory 
upon children belonging to other communities (who may be receiving general 
education in such institution), unless and until the consent of the pupil (if adult) 
or of his guardian is obtained. 

Another condition of State aid has been indirectly introduced by cl. (2) of 
Art. 29. A religious community may maintain educational institutions of its own 
and give religious instruction there ; but if it wants State aid. it cannot prevent 
citizens of other communities from getting admission into the institution : and 
when the latter arc admitted, the exclusive character of the institution will be 
gone, for under Art. 28 (3), the pupils of those other communities shall be free not 
to take the religious instruction given in that institution. 

INDEX TO COMMENTS 
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Other Constitutions ; 

(A) U.S.A., 169; (B) Eire. 170; (C) Japan. 170; (D) Writ Germany. 170; (E) U.S.S.R.. 170. 

India: 

Religious instruction in educational institutions. 170. 

Cl. (I): 'Religious instruction'. 171, 'Wholly' 171. 

Cl. (2): Institutions administered bv the State under endowment or trust. 171. 

Cl. (3): State-aided or recognized institutions. 172. 

Cultural and Educational Rights 

29. (/) Any section of the citizens residing in the territory of 
India or anv part thereof having a distinct language, 

Protection of interests scr j pt or cu \ txlTC Q f its own shall have the right to 
of minorities. r 

conserve the same. 

(2) No citizen shall he denied admission into any educational insti¬ 
tution maintained bv the State or receiving aid out of State funds on 
grounds only of religion, race, caste, language or any of them. 

Amendment and Effects thereof. 

It has been already pointed out (see Vol. I, p. 453) that Art 29 (2) has been . 
controlled by the Constitution (First Amendment) Act, 1951. by inserting cl. (4) 

Prior to this amendment, the Supreme Court held 11 that the Madras Communal 
G O. was ultra vires inasmuch as it distributed scats in State educational institu¬ 
tions amonest communities according to a certain proportion per community. 

In that’decision it was further observed that Art. 29 (2) is not controlled by 
Art. 46 and that the Constitution docs not intend to protect the interests of the 
backward classes in the matter of admission to educational institutions. 

Cl. (4) was added to Art. 15 bv the Constitution (First Amendment) Act, 
1951, to bring Arts. 15 and 29 in line with Arts. 16 (4). 46 and 340, and to make 

(II) State of Madras v. Champakam, (1951) 

S.C.R. 525. 
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Art. 29(1)] 


it constitutional for the State to reserve seats for backward classes of citizens. 
Scheduled Castes and Tribes in public educational institutions. 

It is to be noted, however, that Art. 15 (4) does not validate communal reserva¬ 
tion or distribution on communal lines, but only validates reservation for members 
of the backward classes and Scheduled Castes and Tribes. 


Clause (I). 


Other Constitutions 

U.S.A .—Though there is no specific provision in the American Constitution 
similar to the present clause, the principles laid down in some of the American 
decisions would be of interest in the present context. 

It has been held that a statute which forbids the use of any language other 
than a specified one in all schools in a State constitutes an unreasonable restric¬ 
tion upon the ‘liberty’ guaranteed bv the ‘Due Process Clause* in the Fourteenth 
Amendment as it interferes, inter alia, “with the opportunities of pupils to acquire 
knowledge, and with the power of parents to control the education of their own . - 
The libertv of parents to direct the upbringing and education of their children 
and to choose schools where their children would receive appropriate education 
has also been relied upon in invalidating a statute which made it an offence For 
parents to refuse to send their children below a particular age to public schools. 

It was observed that while the State possesses the unquestionable power rea¬ 
sonably to regulate all schools, to inspect, supervise, and examine them, their 
teachers and pupils ; to require that all children of proper age attend some school, 
that teachers shall be of good moral character and patriotic disposition, that 
certain studies plainly essential to citizenship must be taught, and that nothing 
be taught which is manifestly inimical to the public welfare.' —the child was not 
the mere creature of the State" and that the State had no “general power to 
standardize its children by forcing to accept instruction from the public teachers 
only”. 13 

India 

Protection of cultural rights of minorities. 

The object of this clause is to give cultural protection not only to the ‘technical 
minorities* or religious communities in the minority, but also to linguistic mino¬ 
rities. The clause makes it clear that if there is a cultural or linguistic minority, 
which wanted to preserve its own language and culture, the State would not by 
law impose upon it any other culture which might be local or otherwise. 

Where a law passed by a State Legislature extends to the whole of the State, 
the ‘minority’ must be determined with reference to the population of the entire 

A minority community can effectively conserve its language etc. only through 
educational institutions. The right to establish and maintain educational institu¬ 
tions of its choice is a necessary concomitant of the right conferred by d. (1). This 
right is. however, subject to the limitation in cl. (2). if such institution receives 

The right conferred by this clause, read with the right guaranteed by cl. (I) of 
Art. 30. implies the further right of a minority group to impart instruction to the 
children of their own community in their own language.' 5 ‘To hold otherwise 
will be to deprive Arts. 29 (1) and 30 (I) of the greater parts of their contents”. 15 

The police power of the State to determine the medium of instruction must 
yield to this fundamental right to the extent it is necessary to give effect to it. 15 


(12) Meyer v. Nebraska, (1923) 262 U.S. 
390. 

(13) Pierce v. Society of Sisters, (1925) 268 
U.S. 510. 


(141 Kerala Educaiion Bill, in re, A. 1958 
S.C. 956. 

(15) State of Bombay v. Bombay Educa¬ 
tion Society, (1955) 1 S.C.R. 568. 
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The right to conserve a language includes the right to agitate for the pro¬ 
tection of that language, including political agitation. 1 The right conferred by 
Cl. (1) is. again, an absolute right and cannot be subjected to a reasonable res¬ 
triction like the rights enumerated in Art. 19 (I). 1 Hence, the political agitation 
to conserve the language of a section of the citizens cannot be made a ‘corrupt 
practice’ within the meaning of s. 123 (3) of the Representation of the People Act. 1 


Clause (2). 

India 

No discrimination as to admission in educational institutions. 

This clause is a counterpart of the equality clauses of Art. 15. There should 
he no discrimination against any citizen on the ground of religion, etc., in the 
matter of admission into any educational institution maintained or aided by the 
State. 

While cl. (1) protects the rights of a section of the citizens, the right conferred 
hv cl. (2) is an individual right given to the citizen as such and not as a member 
of any community.** The present clause gives an aggrieved person, who has been 
denied admission on the ground of his religion etc., a remedy even though other 
members of his religion, etc., have been admitted. If a citizen who seeks admission 
into anv such educational institution has not the requisite academic qualifications 
and is denied admission on that ground, he certainly cannot be heard to complain 
of an infraction of his fundamental right under Art. 29 (2). But, on the other 
hand, if he has the academic qualifications but is refused admission only on 
grounds of religion, race, caste, language or any of them, then there is a clear 
breach of his fundamental right under the present clause. 1 * 

It is not correct to say that Art. 29 (2) confers a fundamental right only upon 
members of minority groups and not on every citizen. According to the Supreme 
Court. 17 cl. (I) of Art. 29 already protects the interests of minority groups and 
cl. (21 is intended to protect the intetest of citizens generally and without any 
limitation. Hence, 

"To limit this right only to citizens l»cIonging to minority groups will be to provide a 
double protection for such citizens and to hold that the citizens of the majority group have 
no special educational rights in the nature of a right to be admitted into an educational 
institution for the maintenance of which they make contributions by way of taxes. We sec 
no cogent reason for such discrimination.” ,, 

On the other hand, the Article docs not take away the right of an institution 
to refuse admission 1 * or to expel'* a student on the ground of indiscipline or the 
like, provided the discretion is not abused. 

‘Aid 7 . 

The word ‘aid 7 not having been defined in the Constitution, must be taken 
in its ordinary meaning and will, accordingly include the ‘grant’ given lo Anglo- 
Indian institutions under Art. 337.** [Art. 337 has ceased to operate since 26-1-60.] 


‘Only of religion, race, caste, language’. 

These words show that the educational institutions coming within this clause 
arc not debarred from imposing beneficial conditions or limitations, such as pre¬ 
vious. training, age. physical fitness, vaccination, dissociation from injurious asso¬ 
ciations and the like.* 1 _ _ 


(I) Jagdev Sinph v. Praia f> Singh, A. 
1965 S.C. 183 {188). 

(16) Stale of Madras v. Chamfabam, (1951) 
S.C.R. 525: (1950-51) C.C. 183. 

(17) Stale of Bombay v. Bombay Educa¬ 
tion Society, (1955) 1 S.C.R. 568. 


(18) Vikaruddin v. Osmania University, 

A. 1954 Hyd. 25. _ „ 

(19) Ramesh v. B. B. Intermediate College, 

A. 1953 All. 90. , _, 

(20) Reference on the Kerala Education 
Bill. A. 1958 S.C. 956 (976) 

(21) Cooley. Constitutional I-aw, pp. 294-5. 
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But in determining whether the right of admission has been denied only on 
the ground of religion, race, caste or language, the object of the denial i> not a 
relevant, consideration, for the Court is not concerned with State jH>liey, but with 
the question how that object is intended to be secured or, in other words, what is 
“the immediate ground and direct anise for the denial" of the right conferred by 
Art. 29 (2). If that offends against the Article, the Court is bound to give relief.'*' J 


llluslialion. 

The Government of Bombay issued an order which directed that, snl>je< t to certain 
exceptions, no primary or secondary school receiving aid from Go\ernnn a ni should admit to 
a class where English was the medium of instruction any pupil other than a pupil belonging 
to a section of the citizens the language of which was Kngli'h, namely Anglo-Indians and 
citizens of non-Asiatic descent. 

Held, that the immediate ground for denial of admission of a pupil to mu Ii a Si hunt 
where English was the medium of instruction was that the mother-tougin ol the pupil was 
no/ English. It was, thus, a denial of the right conferred by Art. 2‘» (2) only on the ground 
o| the language of the pupil. The argument that the object ol the denial was to promote 
the introduction of Hindi or any other Indian language as the medium of instruction in the 
Schools was immaterial in determining whether Art. *9 (2) had Urn contravened.-' 

Arts. 15 (1) and 29 (2). 

As has been slated earlier Art. 29 (2) is a counterpart of the equality clauses 
of Art. 15. 

While Art. 15 is a protection against discrimination generally. Art. 29 (2) is a 
protection against a particular species of wrong, namely, denial of admission into 
educational institutions of the s|>ecificd kind. Art. 29 (2) confers a special right on 
all citizens (whether they belong to the majority or minority groups) for admission 
into educational institutions maintained or aided by the State.** Another point 
of difference is that while Art. 15 (/; is available against the Slate, Art. 29 (2) is 
available not only against the State but also against any person or authority who 
may deny the right conferred by it.” 

Comparing Art. 15 (/) with Art. 29 (2), it ap|>cars that while ‘sex' and ‘place 
of birth’ are specified in Art. 15 (/), they are omitted from Art. 29 (2). Hence, the 
question arises,—which is the controlling provision,—Art. 15 (/) or Art. 29 (2)? 

Both the possible views were taken in the High Courts: 

(«) In Anjali v. If*. the Calcutta High Court has held that the general 
provision against Art. 15 (/) is not controlled by anything in Art. 29 (2), or, in other 
words, the omission of 'place of birth’ and 'sex’ from Art. 29 (2) does not suggest 
by implication that the Constitution authorises the exclusion from any educational 
institution of any person on the ground of his or her place of birth or sex. 

(b) In University of Madras v. Shanla Bai ,** on the other hand, the Madras 
High Court has held that Art. 29 (2) being a special provision relating to admission 
to educational institutions, the maxim ‘gcncralia special thus non dcroganl* should 
apply and Art. 29 (2) should be regarded as the controlling provision and not 
Art. 15 (/). 

The Madras view now gains sup|x>rt from the observation of the Supreme 
Court in State of Bombay v. Bombay Education Society 72 to the effect that— 

"Article 15 protects all citizens against discrimination generally, but Article 29 (2) is a 
protection against a particular species of wrong, namely denial of admission into educational 
institutions." 5 * 

It is reasonable to infer from the above that the maxim gcncralia specialibus 
non derogant (Vol. I, p. 32) should apply and that, accordingly, in the matter 
of admission into educational institutions maintained or aided by the State, 
Art. 29 (2) is to be regarded as the exclusive provision. The result of this view 
is that it is constitutionally permissible for the State to reserve an educational 
institution for persons of a particular locality or belonging to either sex. 2, 3i 

(22) State of Bombay v. Bombay Educa- (24) University of Madras v. Slianta Bai, 

lion Society, (1954) S.C. 787 (796). A. 1954 Mad. 67 {70). 

(25) Joseph v. State of Kerala, A. 1958 Kcr. 

(23) Anjali v. \V. B., A. 1952 Cal. 822. 33 (35). 
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In the Madras case 2ia it was observed— 

"The omission (of the words ‘place of birth' from Art. 29 (2) is clearly deliberate and 
there is a purpose behind it. A State might be minded to open an institution for the advance¬ 
ment of knowledge in a particular region which might be backward and for carrying out 
this object it might restrict admission into the institution to persons of the locality ... In 
the same manner, the omission of the word ‘sex' in Art. 29 (2) would appear to be a deliberate 
departure from the language of Art. 15 (1) and its object must have been to leave it to the 
educational authorities to make their own rules suited to the conditions and not to force on 
them an obligation to admit women”. 

Special Provisions for backward classes and Scheduled Castes & Tribes. 

As has been stated earlier (p. 172. ante), the right guaranteed to every 
citizen by Art. 29 (2) in the matter of admission into a State maintained or aided 
educational institution has been abridged by the insertion of cl. (4) of Art. 15. 
In other words, if any special provision is made for the advancement of the 
backward classes or the Scheduled Castes or Tribes, a citizen not belonging to 
such classes or castes cannot complain of the infringement of his right not to be 
discriminated against, under Art. 29 (2).‘ „ 

But a provision will come within the protection of Art. 15 (4) it it is really 
for the 'advancement* of such classes or Castes. If the provision in effect operates 
against such rights as they have as ordinary citizens, the special provision must 
be held to contravene Arts. 29 and 15 (4).' 


Illustration. 

Where a O.O. directed that a 'maximum of 15% of the total number of seats' in a 
medical faculty be reserved for backward class candidates, and aback wnrd cla* • carid(date 
..... refused a amission on the ground that the maximum number of seats (15*,) rescued for 
the backward classes had been filled up. even though he had secured marks higher than 
candidates who were admitted as a result of the general wmpetUion. held that 
for the reservation of a fixed maximum was not for the advancement o the backwardi cwsscs 
and that the Petitioner was entitled to have his tight under Art. 29 (2) cnfoiccd by be g 
considered along with other candidates selected from the general pool. 

In this case.' it was suggested that a proper way of reconciling the provisions 
of Arts. 15 (4) and 29 (2) would be to pool all the candidates (backward class or 
otherwise) together and then guaranteeing minimum scats for those belonging 

the kackwar arcMOO applicants, they would be arranged in order of merit on the 
results of a general competition and if more than the quota deserted for 
backward classes (say. 15%) could be selected on ment alone, they would be so 

selected. Qwever, out of these who succeed on merit, the number of backward 
candidates falls short of 15%. the deficiency would he filled uo by selecting on 
the basis of merit) from amongst the other backward candidate down n th 
list even though they secure less marks than boys belonging to the othei 

5 d« .h.. s £ 

general competition and also to secure a reserved sea. (be ng in excess 
15%), has no fundamental right to admission under either Article. 

Arts. 29 (2) and 25. 

Art 29 (21 merely confers a right of admission upon every citizen into a 

tows 

institutions. 2 _______ 

(2) Sanjib v. St. Paul’s College, A. 1957 
Cal. 524. 


(25a) University of Madras v. Shanta Bax, 

A. 1954 Mad. 67 (70). tax* A 

(1) Raghuramulu v. Stale of A. i'., rt. 

1958 A.P. 129. 


Art. 30(1)] 


Fundamental Rights 


177 


INDEX TO COMMENTS 

ARTICLE 29. 

Amendment and Effects thereof. 172. 

Cl. (I). 

Other Constitutions: U.S.A., 173. 

India : 

Protection of cultural rights of minorities, 173. 

Cl. (2). 

No discrimination as to admission in educational institutions, 174; 'aid', 174; •Only of 
religion, race, caste, language*, 174. 

Arts. 15 (I) and 29 (2). 175. 

Special Provisions for backward classes and Scheduled Castes and Tribes, 176. 


Right of minorities to 
establish and administer 
educational institutions. 


30. (/) All minorities, whether based on 
religion or language, shall have the right to 
establish and administer educational institutions of 
their choice. 


(2) The State shall not. in granting aid to educational institutions, 
discriminate against any educational institution on the ground that it is 
under the management of a minority, whether based on religion or 
language. 


Other Constitutions. 

Eire. —Art. 42(3) of the Constitution of 1937 says— 

"The State shall not oblige parents in violation of their const icnce and lawful preference 
to send their children to schools established by the State or to any particular tvpc of school 
designated by the State." 

Art. 44 (2)\ again provides— 

"Legislation providing State aid for schools shall not discriminate between schools under 
the management of different religious denominations." 


India 

Cl. (1) s Right of minorities to establish educational institutions. 

This Clause is a counterpart of the rights guaranteed by Art. 26, While 
Art. 26 guarantees to a minority the right to maintain religious and charitable 
institutions, the present clause guarantees the right to establish its own educational 
institutions. Again, the present Clause is complementary to Art. 29 (/). While 
Art. 29 (/) gives a minority community the right to maintain its language or 
script, the present Clause enables it to run its educational institutions, and thus 
tries to solve the problem of linguistic minorities. This Clause also implies a 
prohibition upon tnc State not to ban the teaching of the language of the 
minority in institutions maintained by them.’ 

In other words, it implies the right of a minority community to impart instruc¬ 
tion to the children of its own community in its own language, and if such 
right is infringed, an institution run by the community may seek relief under 
Art. 32 or 226» 

The present Clause also involves a corresponding right in a person belonging 
to a linguistic minority community to attend such denominational institutions to 


(3) This view of the Author, expressed Court decision in State of Bombay v. Bom - 

at p. 199 of the 2nd Ed. of this Commcn- bay Education Society, (1955) I S.C.R. 568. 

tary, now finds support from the Supreme 

c2—23 
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the exclusion of State institutions. 4 Hence, in making primary education 
compulsory (Art. 45), the State cannot compel that such education must take place 
only in the schools owned, aided or recognised by the State so as to defeat the 
guarantee given by the present Article. 5 


‘Minority*. 

The word ‘minority’ is not defined in the Constitution. According to the 
popular sense of the term, therefore, it should refer to any community which 
is numerically less than 50% of the population of the State concerned, when 
the law which is impugned as violating Art. 30 is a State law, applicable to the 
territory of the State as a whole. It is not correct to hold that it refers only to 
such communities as arc in a numerical minority in that particular area or region 
where the educational institution involved is situated. 5 

It refers both to linguistic and religious minorities. 5 


‘The right to establish’. 


This expression has to be interpreted in harmony w 
right conferred by the Article. While Art. 29 (I) gives a 


with the substance of the 
w minority community the 

right to conserve its language or culture. Art. 30 (!) confers on a religious or lin¬ 
guistic minority the right to establish educational institutions of their own choice 
and it is through the education of the children that the group culture can be 
maintained. But the scope and object of Art. 30 (I) is wider than the mere con¬ 
servation of the culture, script etc., which is indicated by the word ‘choice’. The 
right is to establish institutions which will effectively serve the needs of the com¬ 
munity and the scholars who resort to such institutions. The light would be 
nugatory if the scholars of such institutions arc debarred from the opportunities 
for higher education or for a useful career in life. 5 

It would also include the right to select its own medium of instruction ; hence, 
a legislation which would penalise by disaffiliation from the University any ins¬ 
titution which uses a language as the medium of instruction other than the one 
prescribed by it, offends against Art. 20 (l).'“ 


‘Of their choice'. 

The key to the understanding of the meaning of the clause is the expression 
'of their own choice’ and the content of the clause is as wide as the choice of the 
particular community may make it. 5 

It follows that in order to claim the right conferred by the clause it is not 
necessary that the curriculum of the institution must be confined to the teaching 
of religion only or of the language of the minority community. There is no 
limitation on the subjects to be taught at such institution, and they arc not debarred 
from giving general education as well at such institution. 5 

Conditions for the application of Cl. (1). 

Cl. (I) confers two rights— (a) the right to establish an institution; (6) the 
right to administer it. 5 

(a) The right to establish such institution must, of course, be sought to be 
exercised after the commencement of the Constitution. 5 

(/>) In order to claim the right to administer an institution, the community 
must establish (a) that it is a religious or linguistic minority and (b) that the 
institution was established by it. Without establishing these two conditions, it 
cannot claim the guaranteed right to administer it. 1 If these two conditions arc 
satisfied, the right extends to institutions established prior to the Constitution as 
to those established after its commencement. 5 ___ 

,4) Cf . Piece v. Socicy »/ SiU'n. (1925) A . 'f^Cuj 
268 U.S. 510. _ 

(5) Reference on the Kerala Education 
Bill, A. 1958 S.C. 956 (976; 979). 
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But in the ease of neither of die two rights coming under el. (I) it is necessary 
that the educational institution must.be for the benefit of the minority community 
exclusively or that not a single member of a non-minority community must he 
admitted into it. 5 

Limits to the right under Cl. (1 ) : Regulatory power of the State. 

1. Though apparently there is no limitation imposed upon the riglu con¬ 
ferred by Art. 30 (I), it docs not follow that the right is absolute in the sense 
that the State shall have no right to regulate the administration of the institutions 
established by the minority communities. Some of the limitations are inherent 
in the right itself. Thus, the right to administer cannot obviously indude the 
light to maladministcr. 4 Thus, as a condition for granting aid or recognition to 
an institution coming under Art. 30 (I). the State may impose reasonable regula¬ 
tions for the purpose of ensuring sanitation, competence of teachers, maintenance 
of discipline 6 7 8 and the like.* But the regulation cannot go to the extent of virtually 
annihilating the right guaranteed by Art. 30 (I). 4 

In the words of Venkatarama Iyer J.*— 

"Now cl*. (14) A' (15) operate to put an end to the right of private agent ies to c'l.ihIMi 
and maintain edtuational institutions and cannot Ik- upheld as within the |xnvcr to regulate 
or control. The State is undoubtedly free to stop aid or recognition to a school if mismanaged. 
It can. even as an interim measure, arrange in the interests of the students to run that school, 
pending its making other arrangements to provide other educational facilities. It can also 
resume properties which had been acquired by the institution* with the aid of State grant, 
but it cannot itself comfriilurrily take over the schotd and run it as its own . . 

2. Hence, even though there is no constitutional right to receive State aid 
outside Art. 337, if the State doe* in fact grant aid to educational institutions, 
it cannot impose such conditions uj>on the right to receive such aid as would, 
virtually, deprive the members of a religious or linguistic community of their right 
under Alt. 30 (I). It cannot be held that the right under Art. 30 (I) is available 
only so long as the community is in a position to run the institution with its 
own resources and that if they seek State aid. they must submit to an v terms 
which the State may impose. While the State has the right to impose reasonable 
conditions, it cannot impose such conditions as will substantially deprive the 
minority community of its rights guaranteed hv Art. 30 (I). Surrender of funda¬ 
mental rights cannot be exacted as the price of aid doled out by the State.* 
Thus, the State cannot prescribe that if an institution, including one entitled to 
the protection of Art. 30 (I), seeks to receive State aid. it must be subject to the 
condition that the State may take over the management of the institution or to 
acquire it on its subjective satisfaction as to certain matters,—for such condition 
would completely destroy the right of the community to administer the institution. 4 

3. Similarly, in the matter of the right to establish in relation to recognition 
of an institution by the State, though there is no constitutional or other right for 
an institution to receive State recognition and though the State is entitled to 
impose reasonable conditions for receiving State recognition, c.g., as to the quali¬ 
fications of teachers to be employed by the institution, the State cannot impose 
conditions the acceptance of which would virtually deprive a minority commu¬ 
nity of their right guaranteed by Art. 30 (I). 4 - * 

Where, therefore, the State regulations debar scholars of unrecognised educa¬ 
tional institutions from receiving higher education or from entering into the public 
services, the right to establish an institution under Art. 30 (I) cannot be effectively 
exercised without obtaining State recognition. In such circumstances, the State 
cannot impose it as a condition precedent to State recognition that the institution 
must not receive any fees for tuition in the primary classes. For. if there is no 

(6) Ref. on the Kerala Education Rill, A. (9) Venkatarama Aivar T-. dissenting. 

1958 S.C. 956. held that no right to recognition is implied 

(7) Ramqnikanta v. Gaul rati University, in Art. 30 (I) and that, accordingly, the 

A. 1951 Assam 163. State could ini|N>se any terms for recognition 

(8) A. P. Sublia v. Stole of Bihar, A. bv the State, without violating Art. 3ft (I). 
1958 Pat. 359 (365). 
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provision in the State law or regulation as to how this financial loss is to be 
recouped, institutions solely or primarily dependent upon the fees charged in the 
primary classes cannot exist at all. Such a condition would thus be void for 
contravention of Art. 30 (l). 10 

4. For the same reason, it is not competent for the State to remove the trus¬ 
tees of a denominational school and appoint an ad hoc committee for the manage¬ 
ment thereof. 11 h 


Arts. 29 and 30 (1). 

1. The right conferred by cl. (1) of Art. 30 is complementary to the right 
guaranteed by cl. (1) of Art. 29 because a minority can effectively conserve its 
language etc. only if it has the right to establish educational institutions of its 
choice . 12 

2. On the other hand, the right conferred by Art. 30 (I) is subject to the 
limitation imposed by Art. 29 (2), so that if a minority institution receives State 
aid, it cannot deny admission to such institution to any person outside that 
minority community only on ground of religion, caste etc.'* 

Art. 30 (1) and the Directive Principles. 

Though a Directive principle cannot override a fundamental right, an attempt 
should be made to give effect to both if that be possible. An attempt should, 
therefore, be made to reconcile the right of the minority community to establish 
and administer educational institutions of its own and the duty of the State to 

E romotc education and to introduce free and compulsory education under the 
firectivcs in Arts. 41, 45 and 46.‘* 

Thus, while the State has a solemn obligation to introduce free and compul¬ 
sory education, it is possible for the State to discharge that obligation through 
State owned or State aided schools and Art. 45 docs not require that obligation 
to be discharged at the expense of the minority communities, by acquiring or 
taking over the management of the schools established by the minority commu¬ 
nities which they have the right to administer under Art. 30 (1).‘ 2 


Arts. 30 (1) and 351. 


The power of the State to determine the medium of instruction must yield 
to the fundamental right of a minority community to impart instruction in their 
own language. 13 

F.vcn though Hindi is the national language of India and Art. 351 provides 
a special directive upon the State to promote the spread of Hindi, nevertheless, 
the object cannot be achieved by any means which contravenes the rights eurantccd 
by Art. 29 or 30.* 3 


(10) Ref. on the Kerala Education Bill, A. 
1958 S.C. 956. [According to Venkatarama 
Aiyar J. (dissenting), such a view would 
place the minorities in a more favoured posi¬ 
tion than the majority communities and 
would render Art. 45 a dead-letter for. while 
a prohibition to charge fees in the primary 
classes would be void as regards institutions 
established by the minority communities, 
such a prohibition would be valid as regards 
those established by the majority commu¬ 
nities, and if such a prohibition could not 
be enforced against institutions of minority 
communities by way of condition for State 
recognition or State aid, there was no other 
way of introducing free primary education 
in such institutions. As regards the argu¬ 
ment that such prohibition would compel the 


minority institutions to close down, Venka¬ 
tarama J. expressed the view that it was 
possible for the minority communities to 
run their institutions by means of voluntary 
subscriptions, and if there was no funda¬ 
mental right to receive State aid or State 
recognition, such prohibition could not be 
held to be violative of Art. 30 (1). It may 
be expected that questions like these will 
receive further consideration when some liti¬ 
gation inter partes under Art. 30 (I) comes 
before the Supreme Court in future). 

(11) A. P. Sabha v. Stale of Bihar, A. 1958 
Pat. 359 (365). 

(12) Reference on the Kerala Education 
Bill. A. 1958 S.C. 956 (976). 

(13) State of Bombay v. Bombay Educa¬ 
tion Society, (1952-4) 2 C.C. 336. 
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Object of Cl. (2) : No discrimination in granting aid. 

This is another prohibition against discrimination by the State. In granting 
aid to educational institutions, the State shall not discriminate against institutions 
managed by any minority,—religious or linguistic. So. minority institutions will 
be entitled to State aid in the same way as other institutions. 

If the State, therefore, makes regulations for recognition of educational ins¬ 
titutions, it has to treat all of them alike, without discriminating against any 
institution on the ground of religion or language. 1 * 


INDEX TO COMMENTS 

ARTICLE 30. 

Other Constitutions : Eire, 177. 

India : 

Cl. (I): 

Right of minorities to establish educational institutions. 177; 'Minority'. I7K; 'The right 
to establish’, 178; 'Of their choice', 178. 

Conditions for the application of Cl. (I). 178; Limits to the right under Cl. (I): Regula¬ 
tory power of the State, 1/9. 

Arts. 29 and 30 (I). 180. 

Art. 30 (I) and the Directive Principles 180. 

Arts. 30 (I) and 351, 180. 

Cl. (2): 

Object of Cl. (2): No discrimination in grantting aid, 181. 


BEFORE 27-4-55 


AFTER 27-4-55 


Right to Property 

31. (I) No person shall be deprived 

of his property save by 
Compulsory aulh ority of law. 

of q propcrt n y. ( 2 ) No property mov¬ 
able or immovable, in¬ 
cluding any interest in, or in any 
company owning, any commercial or 
industrial undertaking, shall be taken 
possession of or acquired for public 
purposes under any law authorising 
the taking of such possession or such 
acquisition, unless the law provides for 
compensation for the property taken 
possession of or acquired and cither 
fixes the amount of the compensation, 
or specifics the principles on which, 
and the manner in which, the compen¬ 
sation is to be determined and given. 


Right to Property 

31. (I) No person shall he deprived 
of his property save by 

Compulsory au , h orilV of law. 
of^propertv. ( 2 ) /Vo property shall he 
compulsorily acquired or 
requisitioned save for a fublic purpose 
and save by authority of a law 1 * which 
provides for compensation for the pro¬ 
perty so acquired or requisitioned ls 
and cither fixes 'the amount of the 
compensation or specifies the principles 
on which, and the manner in which, 
the compensation is to he determined 
and given : and no such law shall be 
called in question in any court on the 
ground that the compensation provid¬ 
ed by that law is not adequate .“ 


(2/1) Where a law does not provide 
for the transfer of the ownership or 
right to possession of any property to 
the State or to a corporation owned or 
controlled by the State, it shall not be 
deemed to provide for the compulsory 
acquisition or requisitioning of pro¬ 
perty, notwithstanding that it deprives 
any person of his property™ 


(14) Ref. on the Kerala Education Bill, A. (16) Added by the Constitution (Fourth 

1958 S.C. 956 (990). Amendment) Act, 1955. 

(15) Amended by the Constitution (Fourth 
Amendment) Act, 1955. 
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(3) No such law as is referred to in 
clause (2) made by the Legislature of 
a State shall have effect unless such 
law, having been reserved for the con¬ 
sideration of the President, has receiv¬ 
ed his assent. 

(4) If any Bill pending at the com¬ 
mencement of this Constitution in the 
Legislature of a State has, after it has 
been passed by such Legislature, been 
reserved for the consideration of the 
President and has received his assent, 
then, notwithstanding anything in this 
Constitution, the law so assented to 
shall not be called in question in any 
court on the ground that it contra¬ 
venes the provisions of clause (2). 

(5) Nothing in clause (2)shall affect— 

(*/) the provisions of any existing 
law other than a law to 
which the provisions of 

clause (6) apply, or 
( h) the provisions of any law 

which the State may here¬ 
after make— 

(») for the purpose of imposing 
or levying any tax or 
penalty, or 

(it) for the promotion of public 
health or the prevention 

of danger to life or pro¬ 

perty. or 

(i'll) in pursuance of any agree¬ 
ment entered into between 
the Government of the 
Dominion of India or the 
Government of India and 
the Government of anv 
other country, or other¬ 
wise, with respect to pro¬ 
perty declared by law to 
be evacuee property. 

(6) Any law of the State enacted not 
more than eighteen months before the 
commencement of this Constitution 
may within three months from such 
commencement be submitted to the 
President for his certification : and 
thereupon, if the President by public 
notification so certifies : it shall not be 
called in question in any court on the 
ground that it contravenes the provi¬ 
sions of clause (2) of this article or has 
contravened the provisions of sub-sec¬ 
tion (2) of section 299 of the Govern¬ 
ment of India Act, 1935. 


(3) No such law as is referred to in 
clause (2) made by the Legislature of 
a State shall have effect unless such 
law, having been reserved for the con¬ 
sideration of the President, has 
received his assent. 


(4) If any Bill pending at the com¬ 
mencement of this Constitution in the 
Legislature of a State has, after it has 
been passed by such Legislature, been 
reserved for the consideration of the 
President and has received his assent, 
then, notwithstanding anything in this 
Constitution, the law so assented to 
shall not be called in question in any 
court on the ground that it contra¬ 
venes the provisions of clause (2). 

(5) Nothing in clause (2) shall 
affect— 


(a) the provisions of any existing 

law other than a law to 
which the provisions of 
clause (6) apply, or 

(b) the provisions of any law 

which the State may here¬ 
after make— 

(/) for the purpose of imposing 
or levying any tax or 
penalty, or 

(it) for the promotion of public 
health or the prevention 
of danger to life or pro¬ 
perty, or 

(in) in pursuance of any agree¬ 
ment entered into between 
the Government of the 
Dominion of India or the 
Government of India and 
the Government of any 
other country, or other¬ 
wise, with respect to pro¬ 
perty declared by law to 
be evacuee property. 


(6) Anv law of the State enacted 
not more than eighteen months before 
the commencement of this Constitu¬ 
tion may within three months from 
such commencement be submitted to 
the President for his certification ; and 
thereupon, if the President by public 
notification so certifies, it shall not be 
called in question in any court on the 
ground that it contravenes the provi¬ 
sions of clause (2) of this article or has 
contravened the provisions of sub-sec¬ 
tion (2) of section 299 of the Govern¬ 
ment of India Act, 1935. 
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Amendment. 

Cl. (2) has been amended and cl. (2A) has been inserted by the Constitution 
(Fourth Amendment) Act, 1955, which came into operation on April 27. 1955. 


Objects of Amendment. 

L?The amendment in the first part of the clause is somewhat verbal. '1 his has 
been made in order to distinguish the scope of Cl. (2) from Cl. (I) which had been 
blurred by the interpretation given by the Supreme Court in the cases of Subodh 
Gopal 11 '* and Dwarkadas" that the two clauses relate to the same subject. 

(b) The italicised words at the end of the clause have been inserted on the 
recommendation of the Select Committee— 

"The Committee feel that although in all case* tailing within the |»ro|x>sc*l cIihim? (-) of 
Art 31 compensation should lie provided, the quantum of compensation should Ik- lift to he 
determined by the legislature, and it should not In- open to the courts t«. go into the question 
on the ground that the compensation provided by it is not adequate. 

(B) Cl (2A ).—This clause has been inserted with a view to supersede the 
decisions in the cases of Subodh Copal" " Dvarkatla*' 9 and Saghir Ahnwilr* It 
will no longer be possible for the Courts to take any extended Mew of -acquisition 
as was taken in the above cases. The words Taking possession of in tl. (2) have 
also been substituted by the word requisitioned’ with the same object. 

Effects of amendment. 

(A) Cl. (2).—‘The changes introduced in this clause arc— 

(i) The words -movable or immovable*, which were a surplusage, have been 
omitted. The generic word •property* would include all species of property. 

(,•,') The words ‘including any interest in. or in any company owning, any 
commercial or industrial undertaking* have been omitted, for, these interests are 
taken to have been included in the word ‘property . 

In place of the words taken possession of or acquired the words com¬ 
pulsorily acquired or requisitioned** have been substituted, and an explanation ot 
the words 'acquired and requisitioned* have been, provided in cl. (2A). All this 
has been done in order to override the extended meaning given to the original 
words in the cases of Subodh Copal" and Dwarkadas." 

liv) The words ‘under any law authorising the taking of such possession or 
such acquisition* have been substituted bv the words ‘save by authority ot a law. 
in order to make the provision more explicit. 

(v) The words “and no such . . . adequate have been added at the end of 
cl. (2) in order to make the question of adequacy of the compensation provided 
by the law, non-justiciable. 

(li) Cl (2/1).—Cl. (2A) now completely excludes the possibility of importing 
the Americun doctrine of ‘taking* in the matter of interpreting Art. 31 of our 
Constitution. The obligation to pay compensation under cl. (2) will no longer 
arise unless cither the ownership or the right to possession of the individual is 
transferred to the State or to a corporation owned or controlled by it. 

The following consequences, accordingly, emerge— 

(«) To determine whether an obligation to pay compensation arises under 
Art 31 (2). it will no longer be relevant to enquire whether the individual lias 
been ‘substantially dispossessed’ or whether his right to use and cnioy the property 
has been ‘seriously impaired’ or the value of the property has been ‘materially 
reduced* by the impugned State action. 

(17-18) Stale of I V. Benzol v. Subodh (20) Saghir Ahmad v. Stole of U. P., (1055) 

Co%, (l954) S.CR. 587: (1952-4) 2 C.C. 403. I S.C.R. 707: (.952-4) 2 C.C. 284. 

(19) Dwarkadas v. Sholapur Spinning Co., 

(1954) S.C.R. 674: (1952-4) 2 C.C. 420. 
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(b) The new cl. (2A) not only explains cl. (2) but also differentiates the scope 

01 Cl. (l) it will no longer be possible to contend that els. (1) and (2) relate to the 
same subject and that they are co extensive. While all cases of ‘deprivation’ are 
included within the purview of cl. ( 1 ), the cases of acquisition and requisition, 
involving transference of ownership or right to possession to the State, are speci¬ 
fically dealt with in cl. (2) and no other mode of deprivation can, accordingly, be 
held to attract the operation of cl. (2). } 

No liability for compensation can, accordingly, arise not only in cases of 
regulation or restriction of the rights of ownership, however substantial it may 
be, or in cases of harm or injury caused to the proprietary rights of an individual 
owing to the exercise by the State of its legitimate powers, but also in cases of 
a total destruction of property without involving any transfer of dominion to the 
State. 

(c) It is now placed beyond doubt that the only cases where compensation is 
payable under Art. 31 are—where any property is physically or constructively 
transferred to the State or to a corporation owned or controlled by the State. 


Amendment not retrospective. 

The Fourth Constitution (Amendment) Act, 1955 is, however, not retrospective 
in operation. 21 and the old law will, accordingly, apply to orders relating to acqui¬ 
sition or taking possession of property, which were made prior to the date of 
operation of the Fourth Constitution (Amendment) Act. «>., 27-4-55. A history 
of the Article is, accordingly, necessary to appreciate its implications before and 
after the amendment. 


A short history of Arts. 31-31B. 

When Art. 31 was adopted in the Constitution, it was, to all intents and 
purposes, an embodiment of the English concept of private property and the 
draft of CIs. (I) and (2) was substantially made on the basis of sub-secs. (1) and 
(2) of s. 299 of the Government of India Act, 1935, with certain improvements which 
will be explained just now. 

Cl. (I) reproduced sub-sec. (1) of s. 299 of the Act of 1935 and no change was 
intended. It simply codified the English common law principle that the Execu¬ 
tive could not take away private property, without the authority of law. The 
American concept of ‘due process’ was avoided by adopting the phrase ‘by autho¬ 
rity of law’. Apparently, the interpretation put by the Supreme Court in Gopalati’s 
case 32 on a similar expression in Art. 21 was intended by the framers of the Cons¬ 
titution, for, under English law. there is no judicial review of the reasonableness 
or propriety of a law, made by Parliament, to take away private property. 

Cl. (2), as stated above, sought to improve upon sub-sec. (2) of s. 299 of the 
Act of 1935, on certain points only, in order to avoid the difficulties which had 
been experienced owing to the deficiencies of the language in that sub-section. 
Firstly, that sub-section did not extend to movable property, and was not. accord¬ 
ingly, comprehensive enough to protect all private property from being taken by 
the Legislature for public purposes, without payment of compensation. Art. 31 (2), 
therefore, specifically mentioned ‘property, movable or immovable’. Secondly, 
sub-sec. (2) of s. 299 referred only to ‘acquisition’ and it was, accordingly, held 
that cases of ‘requisition’ were not covered by it (sec p. 203, post). The makers 
of the Constitution, therefore, inserted the words ‘taken possession of. to include 
requisitioning within the ambit of the Clause. 23 Thirdly, for the words ‘provides 
for payment of compensation’, the words ‘provides for compensation’ were used 
and for the words ‘to be determined’, the words ‘to be determined and given 
were used in the Constitution. These were verbal chang es made to enable the 

S Gobalan v. Stale of Madras, (1950) 
8S. 

(23) Cf. Kameshwar v. Prov. of Bihar, A. 
1950 Pat. 392 (416). 


(21) Bombay Dyeing Co. v. Stale of 
Bombay, A. 1958 S.C. 328 (333); Anar 
Singh v. State of U. P., A. 1959 S.C. 564. 
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Legislature to provide for the giving of compensation by bonds or in kind instead 
of by payment in cash. 5 * 

it will be seen that none of these changes proposed to depart substantially 
from the 193S standpoint: (a) The words ‘taken possession of were inserted to 
include cases of ‘requisition’ and not to incorporate the American view of taking' 
as being comprised in the doctrine of Eminent Domain. (/>) The adjective just’ 
which qualifies the word ‘compensation' in the corresponding provisions of the 
American and Australian Constitution (pp. 200. 205. post) was not adopted by the 
framers of our Constitution and there was no intention to enlarge the duty of 
the Legislature beyond what was understood under the 1935 provision. 

I. Shortly after the commencement of the Constitution, laws enacted by the 
State Legislatures for the abolition of the zumindaris (proprietorship in land, 
introduced by the Permanent Settlement of 1793). were challenged in the various 
High Courts on the ground that the provisions made therein olicndcd against the 
fundamental rights guaranteed by Arts. I4. 3 * 19 ' - and 31.*' 

In Kamesh-war v. Stale of liiliar ,*• the Patna High Court (on a petition under 
Art. 226) held that the Bihar Land Reforms Act. I9al contravened Art. 14 in that 
it accorded differential ticatmcni to landowners in the matter of compensation.* 
Similar challenge to the Uttar Pradesh Zaniindari Abolition and Land 
Reforms Act, 1951 was made but dismissed in Surya Vui v. State of U.P.** 

A zamindar of Madhya Pradesh impugned the constitutionality of the 
Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act, 1951, directly before the Supreme Court, by a petition under Art. 32.' 

By Art. 39, however, the Constitution had directed the State to effect a distii- 
bution of its material resources in such manner as best to subserve the common 
good. It was, therefore, essential for the Stale early to legislate for agrarian 
reforms so that the large blocks of land concentrated in the hands of the zamindars, 
since the time of the Permanent Settlement, were distributed amongst the agri¬ 
cultural community. Litigation of the nature referred to above, raising questions 
of constitutionality, was obstructing and delaying the move for such agrarian 
reforms, and the infant Republic got restive. 

The Constitution (First Amendment) Act. 1951 was therefore enacted with 
a view to eliminating all litigation (past or future) challenging the validity of legis¬ 
lation for the abolition of proprietary and intermediary interests in land, on the 
ground of contravention ot the fundamental rights contained in Art. 14 or 19 
or 31. For this purpose, the Amendment Act inserted Art. 31A in the Consti¬ 
tution, precluding such attack. 

In order to validate State Acts which had already been held to be void on 
such grounds by the various High Courts, the Amendment Act inserted Art. 31B 
and the Ninth Schedule, specifically enumerating such Land Reform Acts and 
immunising them, retrospectively, from unconstitutionally on the ground of con¬ 
travention of any of the Fundamental Rights. jSee under Arts. 3IA-31B. post J. 

II. (A) The idea of shielding particular classes of legislation necessary for 
the economic development of the nation from constitutional invalidity on the 
ground of contravention of the fundamental rights in Arts. 14. 19 and 31 could 
not stop here. The success of Art. 31A in the Courts 1 encouraged the Govern¬ 
ment to widen the scope of Art. 31 A. by the Constitution (Fourth Amendment) 
Act, 1955 Certain other items were, therefore, added to the original estate aboli¬ 
tion clause, to include ‘essential welfare legislation’ within the blanket cover of 


(24) Cf. KameshtDOT v. Stale of liiliar, A. 
1951 Pat. 91 (95). 

(25) Kamcshwar v. Prov. of liiliar, A. 1950 
Pat. 392. 

(1) Came up to Supreme Court, on 
appeal, as State of Bihar v. Karncshwar, 
(1952) S.C.R. 889. 

C2—24 


(2) Surxa Pal v. U. P., Gov.-nmi.nt, A. 
1951 All. 674. 

(3) On appeal. St try a Pal v. State of V.P., 
(1952) S.C.R. 1057. 

(4) Visheswar v. Stale of M. /’.. (1952) 
S.C.R. 1020. 

(5) Cf. Shatikari Prasad v. Union of India, 
(1952) S.C.R. 89. 
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Art. 31 A, c.g., legislation affecting rights in the mineral resources of the country, 
reforms in the company administration and the State management of commercial 
or industrial undertaking for temporary periods, in the public interest. As will 
be shown under Art. 31 A, each of these additional clauses was inserted with the 
object of combating decisions in which legislation of this nature had been thwarted 
on the ground of contravention of the Fundamental Rights. 

(B) The Amendment Act of 1955 also added some other specific enactments 
in the Ninth Schedule so as to attract the protection of Art. 31B to them. 

(C) The most important achievement of the 1955 Amendment, however, was 
to introduce changes in Art. 31 (2) itself, in order to negative the judicial widening 
of its scope since the commencement of the Constitution, beyond what the framers 
of the Constitution had intended its purpose to be. Several questions had been 
agitated in the Courts, leading to divergent judicial opinion, since 1950, in rela¬ 
tion to Art. 31: 

(*) The first was whether compensation was payable in cases under Cl. (1), 
viz., cases of deprivation or substantial restriction of proprietary interests even 
though the act of the State did not involve ‘acquisition* or ‘requisitioning', i.e., a 
transfer of the title or possessory interest to the State? 

In the twin cases of Subodh Copal * and Dwarkadas 1 * by a liberal interpreta¬ 
tion of the word ‘taking possession of in Cl. (2), came to the view that any sub¬ 
stantial restriction of the rights of a private owner amounted to ‘taking’, as held 
in the U.S.A. But, as has been already pointed out (p. 185, ante), the object of 
the framers of the Constitution in introducing the words ‘taking possession’ in 
Cl. (2) was not to import the American doctrine of ‘taking’ but to cover ‘requi¬ 
sitioning’ which was outside the purview of s. 299 (2) of the Government of India 
Act, 1935. Apart from this, the makers of the Constitution did not intend that 
compensation was to be paid in any larger class of cases of State interference with 
property rights than it was under the Act of 1935. 

The Amendment Act of 1955, accordingly, substituted the words ‘taken posses¬ 
sion of’ by the word ‘requisitioned’ to make it clear that the obligation to pay 
compensation under Cl. (2) was confined to cases of ‘acquisition’ and ‘requisi¬ 
tioning’ by the State. 

Cl. (2A) was inserted to explain what exactly was meant by ‘acquired’ and 
• ‘requisitioned’ in Cl. (2). 

(ft) The next question was as to the justiciability of the quantum of com¬ 
pensation. 

It has been stated earlier (p. 185, ante), that the makers of the Constitution 
omitted the word ‘just’ to qualify the word ‘compensation’ in order to indicate 
that they did not want to engraft any innovation upon the 1935 situation in this 
respect. 

As to the object behind Art. 299 (2), it would be relevant to quote from the 
Report of the Joint Committee on Indian Constitutional Reforms.* Though this 
Report did not favour the idea of guaranteeing individual rights in a written 
Constitution (see Vol. I, p. 144), it did indeed recommend the introduction of 
some safeguards for rights of property: 

"Wc think that some general provision should be inserted in the Constitution Act safe¬ 
guarding private property against expropriation, in order to quiet doubt which have been 
aroused in recent years by certain Indian utterances . . . Wc think that it should secure that 
legislation expropriating, or authorizing the expropriation of, the property of particular 
individuals should be lawful only if confined to expropriation for public purposes, and if 
compensation is determined, cither in the first instance or on appeal, by some independent 
authority.” 

(8) Followed in Saghir Ahmed v. Stale of 
U. P.. (1955) I S.C.R. 707. 

(9) Rep. of the Joint Parliamentary Com¬ 
mittee on Indian Constitutional Reforms, 
1934, Vol. I, para. 369. 


(6) State of W. Bengal v. Subodh Copal, 
A. 1954 S.C. 92: (1952-4) 2 C.C. 403. 

(7) Dwarkadas v. Sholapur Spinning Co., 
A. 1954 S.C. 119: (1952-4) 2 C.C. 420. 
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The suggestion of setting up an independent authority f„ r the assr«m, r 
compensation was not, however, adopted in the flnvfrnmL, c 1 assc »»ncnt of 
for the following reason advanced fy Ae A«or^”-» Ind,a A<< ' ,93S ' 

If there .s a mind to confiscate without compensation, all tha^ th? LegislalurV wTo rf* • Cffcf,ivc ‘ 
that compensation shall be assessed on the h-.sU r.f K’siature has to tin is to say 

value at V final payment, and Then Sere^ 
assessment of compensation? You cannot find a wav of this * \ OMr independent 

pan o, the Governor-General is really th/mou effete VmergeX".° *" "" 

As to how the veto should be exercised by the Governor-General, the Attornev- 
General explained at the Third Reading of the Rill— y 

__ Amendment now proposed will require that the lau should either fix the amount „t 

dS - rj 

,ak f cn 3,1,1 wi, l enable the Governor-General to form an opinion as to the nature ° 0 TYh- 

It is evident from the above that the makers of the Constitution Act of 1935 

orovidrd a flr°h atC f h JU< i Cla - , rcvicw l as a fvmedy for inadequacy of compensation 
crowded for by the Legislature but relied on the veto power of the Governor- 
General before a confiscatory or illusory measure could be nut on the statute book. 

As we shall sec hereafter (p 203. frost), it was only after the commencement 
• bi „ ,l,l “ t, ? n and ’ P arncu,ar, V. subsequent to the Supreme Court decision 
in liela Hauer,ccs ease" that the question was raised as to whether the word 
compensation m s. 299 (2) of the Act of 1935 meant the same thing as in Art. 31 
(2). as interpreted in /Ida Batter,eds case, namely, a full and fair compensation 
on the basis of the market value of the property acquired, and whether the Courts 
under the Act of 1935. could equally invalidate a law which failed to provide such 
ul. compensation. But during the entire period of the working of the Act of 
l >35, up to the commencement of the Constitution, there was not a single decision 
in which it had been held that an enactment was to be struck down because of 
the inadequacy of compensation provided by it. 

When Art. 24 of the Draft Constitution (corresponding to Art. 31 of the 
Constitution) was before the Constituent Assembly, there was a difference of 
opinion amongst the leading members as to the possible interpretation of the 
Article. One view was that the word 'compensation 0 “by itself carries with it 
the significance that it must be equivalent in money value of the property on the 
date of the acquisition, i.e., its market value’*. 1 * 

The other view was— 

. • taking the clause a* it is which refers to the law sjjecifving the principles which 
and the manner in which the compensation is to be determined, it gives a latitude to the 
rAmninuHAi!* » hc ™» c «- of formulating the principles on which and the manner in which the 
compensation is to be determined .... The expression •just* which finds a place in the 
American and in the Australian Constitution is omitted in s. 299 (2) and in article 24 
S-UU.TJ!’ ' f ,hC ,c 8 is,al ' on j* f colourable device, a contrivance to outstep the limits of the 

C , P ° WCr ° r IO " SC u hc . ,a . n f"*K c of P ri r* ,c ,aw - •* « fraudulent exercise of the power, 
tne Court may pronounce the legislation to be invalid or ultra vires". 1 * 

In this context, it is important to note what Pandit Nehru understood 14 by 
the Draft Clause when he explained it in the Constituent Assembly_ 

S u yS ,ha ‘ ,hc J aw 8hould .Provide for the compensation for the property 
?J"J ,h £I a f hC - r ,he a ™ ,,nt . of compensation or the manner in which the compensation 
ni bC determined . . There is no reference in this to any Judiciary coming into the 

• •,K„ E ^ n, . n . C " 3W r rS . J haVC lo]< \ " s ,hal on a P ro PC r construction of this clause, normally 
speaking, the judiciary should not and docs not come in.” 14 y 


(10) (1935) 300 H. C. Deb., 1071-90. 

(11) Ibid., 1084. 

(12) State of W. B. v. Bela Banerjee, (1954) 
S.C.R. 558. 


(13) Vide Alladi Krishnaswami’s speech in 
C.A.D., Vol. IX. pp. 1271-2. 

(14) IX C.A.D., p. 1193. 




The Constitution of India 


[Pari III 


188 


This much is clear from the above that a section amongst the framers of the 
Constitution supposed that if the language of s. 299 (2) of the Act of 1935 were 
retained, without introducing the adjective ‘just’, the 1935 position would remain 
in tact, and that position was assumed to be that no judicial review of a legislation 
was permissible on the ground that it provided for an •inadequate compensation , 
i.c., something short of the full money equivalent, though the Court m, g h . 1 
fere if it was a colourable legislation or a mere cloak for a confiscatory legislation. 

It may be that under the Act of 1935. the validity of a law of acquisition on 
the point of quantum of compensation was not challenged owing to the ,a ™ ?* 
avenues of judicial review. 15 But the Constitution introduced Arts. 32 and ZZO 
and the judicial writs of mandamus, certiorari and the like. Hence, came a 
immediate scope for determining whether the dictionary meaning of the word 
‘compensation* and its significance in English common law, • i nrooertv 
Art. 31 (2) an obligation to provide for full monetary equivalent of the property 

acquired. 

In the early case of Kamcslncar v. State of Bihar,' 1 the Patna High Court 
rejected the contention that the validity of the Bihar I*and Reforms Act, 1950 
could not be challenged because the Legislature had done its duty by laying down 
the principles on which compensation was to be assessed, and held that the Court 
was bound to strike down a law under Art. 31 (2). if it did not provide for 
‘compensation* which (even without the qualification ‘just*) meant a money equi¬ 
valent of the value of the property taken over by the State, provided, of course, 
the legislation did not come within one of the exception els. (4)-(6) of that Article. 
Similar view was taken by the Calcutta High Court in W. B. Co-operative Society 
v. Bella." Both these' ca*cs ,,1# came up before the Supreme Court. In 
Kamcshwar’s case" the Court did not come to a direct conclusion on the point 
because it was held that in the facts of the case, the challenge grounded on any¬ 
thing in Art. 31 (2) was precluded by the provisions of Arts. 31 (4), 31A and 31B 
[which had been introduced by the Amendment Act of 1951]. 

But in Bela Banerjee’s case, 1 ** a direct decision could not be avoided inasmuch 
as it was found that the impugned Act was not saved by Cl. (6) or (5) (a) of 
Art. 31. Hence, it was necessary to decide whether the compensation provided 
for by the impugned Act satisfied the requirement of Cl. (2) of the Article. It 
was Held that whether ‘compensation* had been provided for by any legislation 
was a justiciable issue and that the word ‘compensation’ in the Clause meant ‘a 
just equivalent of what the owner has been deprived of*. 

As a result of this decision,the Courts became free to invalidate a legisla¬ 
tion coming under Art. 31 (2) not only on the ground that it had provided ‘illusory* 
compensation, thereby committing a fraud on the Constitution, hut also on the 
ground that it was inadequate. As has been stated above, a section of the mem¬ 
bers responsible for the drafting of Art. 31 had not contemplated such a situation. 
In anv case, here was another obstacle in the way of effecting social and economic 
legislation which the nation was badly in need of. and the situation appeared to 
be the same as that which had led to the passing of the Constitution (First 
Amendment) Act, 1951. The Select Committee, to which the Amendment Bill 
of 1954 was refetred, inserted the words at the end of Cl. (2) which precluded any 
judicial review of a law of acquisition or requisitioning on the ground that the 
compensation provided for it was inadequate. 


(15) It was also partly due to the fact 
that no legislation of the nature of ‘agrarian 
reform’ was possible in view of the bar «n 
s. 299 (3) of the Act of 193a. 

(16) Cf. ht re an Arbitration, (1909) 1 K.B. 

'Vhus, even s. 299 ( 2 ) of the Act of 1935 
has been held to import ‘just compen^t.on , 
in post-Constitution casesJcf. J ee,eebhov v. 
aJ,, Collector. (1964) S.C. C.A. 7/5/62]. 


(17) Kameslnear v. Stale of Bihar, A. 1951 
Pat. 91 (97). 

(IS) II'. B. Co-operative Society v. 

A. 1951 Cal. III. 

(19) State of Bihar v. Kameshwar, 

S.C.K. 889. 

(19a) State of II*. B. v. Bela Banerjee, (1954) 
S.C.R. 558. 


Bella, 
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Scope of Art. 31 : Protection of private property. 

Subject to certain exceptions, this Article guarantees protection to private pro¬ 
perty. It not only provides that no person can he deprived of property by the 
Executive without legislative sanction but, further, that even the Legislature cannot 
transfer to the State the ownership or possession of an individual's property unless 
there is a public purpose and then only on payment of compensation.'*'’ 

The protection of the Article extends to property of any kind, belonging to 
any person, situate within the territorial jurisdiction of India. It is not confined 
to citizens of India and extends to a company, incorporated out of India, but 
owning property in India. 20 


Analysis of Art. 31. 

Cl. (I) provides that private property can only be taken pursuant to law. It 
guarantees that a person cannot be deprived of property by executive fiat. In 
other words, this clause is designed to protect the rights of pro|x.rty against dep¬ 
rivation by the State acting through its executive organ, the Government. 21 ' 22 

Cl. (2) imposes two further limitations on the Legislature itself. It is prohi¬ 
bited from making a law authorising expropriation except for public purposes and 
on payment of compensation for the injury sustained by the owner. 2122 but the 
adequacy of the amount of compensation is not justiciable. 

Cl. (2A) explains the nature of the expropriation which will attract the opera¬ 
tion of Cl. (2). 

Cl. (3) places an additional limitation on State laws enacted on this subject. 21 

Cl. (4) limits the justiciability on the question of public purpose as well as 
of compensation in certain cases. 21 

Cl. (5) is a saving clause. It saves from the operation of cl. (2) laws made 
on certain subjects, such as laws made in the exercise of the ‘police powers* of 
the State and of the power of taxation. 21 

Cl. (6) takes out laws enacted within 18 months prior to the commencement 
of the Constitution from the scope of cl. (S) (a) and makes exclusive provision 
regarding such laws. 


Relation between Cla. (1) and (2) of Art. 31. 


Tile views of the Supreme Court on the present question have been oscillating 
between two extremes— (a) that Cl. (I) is the genus of which Cl. (2) is a species; 
( b ) that CIs. (1) and (2) arc exclusive of each other ; and the latest decision appears 
to have shifted to the latter. 


I. In Chiranjit Lai's case ” Das J.. asserted the proposition that cl. (I) dealt 
with the exercise of the ‘police power* of the State, while cl. (2) related to the 
exercise of the power of ‘eminent domain* 23 and that compensation was pavab’c 
only when property was ‘acquired’ or ‘taken possession of' by the State for ‘public 
purposes’. No question of compensation arose when property was taken or des¬ 
troyed in the exercise of ‘police power* 23 24 e.g.. for prevention of danger to life 
or property, or the promotion of public health. 24 

II. In the twin case of Subodh Gopal 22 and Puarkadas 11 Das J., being in 
the minority, reiterated the view expressed by him in Chirattjii Lai's Case. 13 But 
the majority took the view that both els. (I) and (2) of Art. 31 related to the same 


(19b) Vajravelu v. Special Dy Collector, 
(1964) S.C. (W. P. 144/63). 

(20) Burrakar Coal Co. v. Union of India, 

A. 1961 S.C. 954 (956). 

(21) Dwarkadas V. Sholapur Spinning Co., 
(1954) S.C.A. 132 (146-7), Mahajan J ; cf. 
Stale of Bihar v. Rameshwar, A. 1961 S.C. 
1649. 


(22) State of IP. Bengal v. Subodh Copal, 
(1953) S.C.A. 65 (82). Sasoi C.J. 

(23) Chiranjit Lai v. Union of India, (1950) 
S.C.R. 869 (925). Das I. 

(24) Nabhirajiah v. State of Mysore, (1952) 
S.C.R. 744 (755). 

(25) This view was fnilv explained by Das 
I. himself in Subodh Copal’s case, (1954) 
S.C.A. 65 {104 S ; 112-4). 
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subject, viz., the exercise of the power of ‘eminent domain’, but imposed different 
limitations upon the exercise of that power. ^ crcnt 

"Clauses (/) and (2) of Art. 31 arc thus not mutually exclusive in scot>e and rnnimt h..» 
should, in my view be read together and understood as dealing with the same subiect Wz’ ^he 
prosecution of .ho r.gh. .0 proper,,. by means of .he limi.a.ions on ,he S.a” power rcklmd m 

poss^ isio n C of C pmpcrt y" r e fer r cT 'tQ 1 ' in' eT &J2 °' h " '*>« < h ' or "ung 


According to this view, the right to destroy property in the exercise of ‘police 
power without payment of any compensation is conferred by cl. (5) (b) (ii), 
exhaustively and exclusively. But Das ).< pointed out certain defects or anomalies 
in the above line of reasoning all of which, it is submitted, have not been fully 
met by the judgment of Sastri C. J. Nevertheless, the view of Sastri C. I., on this 
point was accepted as established, in the later case of Saghir Ahmad v. State of 


The most serious of these anomalies pointed out by Das J. was as follows— 

U (5) (ti) only mentions— (a) promotion of health and (6) prevention of 
danger to life or property. 

But the exercise of 'police power’ may require deprivation or destruction of 
pioperty on other grounds as well, e.g., morality, public order. Hence, if the 
view be taken that compensation must be paid in every case of deprivation unless 
it comes under any of the exceptions enumerated in cl. (5). compensation has to 
be paid in the following cases.—which would lead to an unthinkable situation— 
e.g., where obscene literature or pictures have to be destroyed ; where possession 
of a public utility concern like a tramway has to be taken and run by military 
personnel (to save the public from inconvenience), when its working has been 
stopped by a labour dispute ; where goods arc confiscated under s. 167 (8) of the 
Sea Customs Act. Similar is the case of taking over the property of a disquali¬ 
fied owner or lunatic.* 

On the other hand, the view of Das J. is open to this criticism that according 
to that view, 'police power' must be considered to have been dealt with by the 
makers of the Constitution in two clauses of Art. 31. viz. cl. (I) and (5) (b) (ii), 
in which case, cl. (5) (b) (ii) must be taken as cither redundant or enacted ex 
abundantc cautcla. 1 

III. In this state of the case-law, the Legislature intervened. 

The majority in Subodh Gopol' and Dwarkadas 3 were prompted to take the 
view that compensation under Cl. (2) was payable also in cases of deprivation 
otherwise than in exercise of the power of Eminent Domain by reason of their 
interpretation of the expression ‘taking possession of in Cl. (2). But this latter 
expression was substituted, by the Constitution (Fourth Amendment) Act. 1955. 
by the word 'requisitioned',—leaving no scope for giving an extended meaning 
to Cl. (2). Cl. (2), which lays the obligation to pay compensation, was not 
definitely confined to cases of ‘acquisition’ and ‘requisitioning*. It is made clear 
that compensation is not payable in any case coming under Cl. (I), not being 
**cases of acquisition and requisitioning. This was pointed by a unanimous Court 
in the Bombay Dyeing Case.** 

Now came Kochuni v. State of Madras * Speaking for the majority (Sinha 
C.J., Subba Kao and Shah JJ.), Subba Rao J. observed that though he did not 
agree that Cl. (I) of Art. 31 embodied the ‘police power’ in the American sense, 
it must be held to be subject to the standard of reasonableness in Art. 19. At the 
same time, the amendment of 1955 made it clear that Cls. (1) and (2) dealt with 
two different subjects and that ‘acquisition’ and ‘requisitioning’ did not come within 


(|) Suite of W. Bengal v. Subodh Copal. 
(1953) S.C.A. 65 ( 82-3 ; SS), Sastri. C.J. 

(3) Chiranjit Lai v. Union of India, (I9a0) 
S.C.R. 869 (925). Das J. 

(4) Saghir Ahmad v. State of U. P.. (1954) 
S.C.A. 1218 (1237). 

(5) According to Mahajan J., compensa¬ 


tion has to be paid in such cases, under cl. 
(2) \Dwarkadas v. Shot a pur Spitting Co., 
(195*) S.C.A. 132 (140)]. 

(5a) Bombay Dyeing Co. v. State of Bom¬ 
bay. (1958) S.C.R. 1122 (1131). 

(6) Kochuni v. Slate of Madras, A. I960 
S.C. 1080 (1094-5). 
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Cl. (1). It followed, therefore, that Cl. (I) dealt with eases of deprivation of properly 
otherwise than by acquisition and requisitioning. 

It is evident that since the 1955 amendment, it is no longer necessary to 
tack on Cl. (2) with Cl. (1). The only requirement of Cl. (1) is that all depriva¬ 
tion of property must be by authority ot law’. Prior to 1955, the requirement 
of the authority of law in Cl. (2) was not expressed in an exclusive language 
as might emphasise that it was an absolute condition for acquisition or taking 
possession of property though, of course, under common law principles it could 
hardly be argued bv anyone that it could be effected otherwise than by law. 
Anyway, from the standpoint of an express language, it might have been sup¬ 
posed that the requirement of law even for cases coming under Cl. (2) was con¬ 
tained in Cl. (I). But after the amendment of Cl. (2) in 1955. this is no longer 
necessary, for the requirement of legislation is laid down in express language in 
Cl. (2) itself. 

Cl. (2), as amended, also lays down that compensation will be required to be 
paid under Art. 31 only in cases of acquisition and requisitioning, and not to cases 
coming under Cl. (I), which must, accordingly, be construed as dealing with cases 
other than those covered by Cl. (2). 

It is submitted, with respect, that the view of Suhlxi Rao J. is in consonance 
with the present text of the Article. 

Arts. 31 and 19(1 )(f). 

The right to property is dealt with in two Articles of the Constitution. In 
Art. 19 (I) (/), it is mentioned as a ‘right to freedom’ and the right ‘to acquire, 
hold and dispose of property’ is guaranteed. Art. 31 describes itself as dealing 
with 'right to property’ and cl. (I) guarantees the right not to be ‘deprived of’ 
one’s property ‘save by the authority of law'. Cl. (2) of Art. 31, on the other hand, 
guarantees that private property cannot be ‘acquired’ or ‘requisitioned’ by the State 
except for a 'public purpose' and after providing for the payment of ‘com |>cnsa lion’. 

The question arises whether there is any overlapping between the two Articles. 

In Gopalan’s case / the Supreme Court made a distinction between Arts. 19 (I) 
(cf) and 21 on the basis of the distinction between ‘restriction’ arid ‘deprivation’. 
Das J. explained the rationale as follows: 

"The protection of Art. 19 is co-terminous with the legal capacity of a citizen to exert isc 
the rights protected thereby, for sub-clause* (a)(e) and (j») of Art. 19 (/> postulate the freedom 
of the person which alone can ensure the capacity to exercise the rights protected by those 
sub-clauses."’ 

In the same strain, his Lordship observed that the capacity to exercise the 
right guaranteed by Art. 19 (I) (f) was gone when the property was compulsorily 
acquired under Art. 31 (2): 

"If his capacity to exercise is gone, by reason.of a lawful compulsory acquisition 

Respect to the right in sub-d. (/). he ceases to have those rights while his incapacity 

In Chiranjit Lai’s case, 9 Das J. pursued the above line of reasoning to Art 31 
(I) to hold that— 

"Art. 19 (/) (/) would continue until the owner was, under Art. 31. deprived of such 
property by authority of law." 

The above view was for some time clouded by the extended meaning attributed 
to the words 'deprivation' and ‘taking’ (Art. 31) by the majority in the later cases 
of Subodh Gopal 10 and Dzearkadas. 11 According to those decisions, the test for 
the application of Art. 19 (I) (/) or Art. 31 in a given case was only one of degree.' 2 

(T) Gopalan v. Stale of Madras. (1950) S.C.R. 869 (9/9); (1950-51) C.C. 10 (24), 

S.C.R. 88 (304-5): (1950-51) C.C. 74 (//0-/), Das J. 

I)as J- 0«> State of If'. Ii. v . Subodh Gopal, 

(8) Also Bose J. in State of Bombay v. (90). Sastri C.J. 

• < i9s5 > 1 scr 777 < 7s °>- & 

(9) Chiranjit Lai v. Union of India. (1950) (12) Cf. C3. Vol. I, pp. 227-8". 
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If the restriction of the right of property proceeded beyond a certain degree, it 
amounted to a ‘deprivation’ or ‘taking possession of’ within the meaning of Art. 31 
(1) or (2). 

The above extended interpretation of Art. 31 was sought to be superseded by 
the amendment of the Article by. the Constitution (Fourth Amendment) Act, 
1955, by substituting the word ‘taking' in cl. (2) by the word ‘requisitioned’, and 



points clear: 

(i) Cl. (I) and cl. (2) arc mutually exclusive, that is to say, cl. (I) deals with 
all eases of deprivation of property by law, other than by way of acquisition or 
‘requisitioning’ which is included in cl. (2). 

(it) Cl. (2) is not attracted unless there is a transfer of ownership or right of 
possession to the State or its nominee. Hence, even if there is a substantial 
impairment of the rights of enjoyment of a property by the operation of any law 
other than that of acquisition or requisitioning ( i.e., by any law made in exercise 
of the ‘police power"), it is cl. (I) and not cl. (2) of Art. 31 that is attracted. 14 

On the basis of the above propositions, the Court reverted to its original view* 
as to the relationship between Art. 19 (I) (/) and Art. 31. Instantly, it seemed 
to be settled that two Articles cover different fields without any overlapping 1 * arid 
that Art. 19 (I) (/) applies only so long as a person is not ‘deprived’ of ins property 
by a law enacted by a competent Legislature under Art. 31 (I) 16 or 31 (2). ,T 

"If the property itself is taken lawfully under Art. 31, the right to hold or dispose of 
it perishes with it and Art. 19 (/) (/) cannot be invoked".** 

The net result was that whenever a competent Legislature enacted a law, in 
the exercise of any of its legislative powers, destroying, or otherwise depriving a 
man of his property, the latter was precluded from questioning its reasonableness 
by invoking Art. 19 (1) (/), however arbitrary the law might palpably be.* 4 - 14 

I. The unwholesomencss of this position moved the majority (Subba Rao‘* 
Shah JJ., and Sinha C.J.) in Kochuni's case 1 * to introduce a proposition unheard 
of so far,—that even though the law enacted by a Legislature, ‘depriving’ a person 
of his property under Art. 31 (I), was intra vires, the person aggrieved could 
question its reasonableness under Art. 19 (5). The inequity of the ease before 
their Lordships was, of course, patent, namely, that the State Legislature had sought 
to transfer A's property to B, without any ‘public purpose’ being involved, so as to 
attract cl. (2) of Art. 31. The majority applied Art. 19 (I) ( f) and held that the 
law sought to impose an unreasonable restriction upon the right of A, guaranteed 

^ The majority, with respect, resorted to a quibble in applying Art. 19 (1) (/) even 
though the law was one under Art. 31 (I). Their Lordships held that the Jaw 
referred to in Art. 31 (I) must be a valid law. So far the majority was in company 
with the majority in Gopafan’s case.™ But in Kochuni's case, 1 * the majority went 
further than the majority in Gopalan's case™ in holding that validity meant not 
only that the law was intra vires the Legislature concerned, but also that it dio 


(13) Cf. Kochuni v. Stale of Madras, A. 
I960 S.C. 1080 {1091). 

(14) Cf. Bombay Dyeing Co. v. State of 
Bombay, (1958) S.C.R. 1122 (1/31). 

(15) State of Bombay v. Bhanji, (1955) I 
S.C.R. 777 (779-SO). 

(16) Collector of Malattar v. Ebrahim, A. 
1957 S.C. 688 (699). 

(17) Kamkhya v. Collector, (1956) S.C.A. 
494 (499) ; Lilavati v. Stale of Bombay. 
(1957) S.C.R. 721 (730) : Barkya v. Stale of 
Bombay. A. 1960 S.C. 1203 (1208). 


(18) Thus it was understood by the High 
Courts lUnion of India v. Mohan, A. Iv^ 
Assam 159; Aurora v. State of U. P-, A. 
I9S8 All. 126: Mahindta v. State of Assam, 
A.' 1953 Assam 84J. 

(19) The minority (Sarkar Sc Imam JJ ) 

avoided the question of relationship between 
Arts. 19 (I) (0 and 31 by holding that the 
law in question was saved by Art. 31A (P* 
1103) of A.I.R. _ , 

(20) Gopalan v. State of Madras, (19.vU) 

S.C.R. 88. 
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not contravene any of the fundamental rights included in Part III of the Cons¬ 
titution, as required by Art. 13 (2). 

The majority decision in Kochuni v. Slate of Madras, 71 thus, lays down that 
Art. 19 (1) (/) is applicable to test the validity of a law which comes under cl. (I) 
of Art. 31. 

II. It is not quite clear if Subba Kao J. in Kocliuni’s case 71 intended to extend 
Art. 19 (1) (/) to cases coming under Cl. (2) of Art. 31 as well. But in the facts of 
the case, 21 what was needed was a pronouncement regarding Cl. (I) and not Cl. (2) 
of Art. 31. Since the decision holds that Cl. (2) is independent of Cl. (I). the con¬ 
clusion arrived at with respect to Cl. (I ) cannot, therefore, extend if>so facto to Cl. (2). 

Wc have therefore, to examine the question independently. The principle 
on which the decision in Koch uni’s case- 1 rests is that the 'law' required by Cl. (I) 
of Art. 31 must be a valid law and, hence, in conformity with the other funda¬ 
mental rights contained in Part III. But. as has been stated above (p. 192. ante), 
the requirement of ‘law' exists also in Art. 31 (2) and there is no reason why a 
law coming under Cl. (2) shall not also be a valid law in the same sense as a law 
under Cl. (I). 

As regards Art. 14. the Patna High Court* 2 had dearly decided that a law 
of acquisition was not outside the purview of Art. 14. By the time the case came 
on appeal to the Supreme Court. 23 the Constitution had been amended, inserting 
Arts. 31A-3IB. These Articles applied to the legislation in question and hence, 
the Supreme Court** held that the question whether the impugned legislation 
contravened any of the fundamental rights in Part III was precluded bv Arts. 
31A-3IB. It was not, and could not be. suggested that Art. 14 was not applicable 
to a law of acquisition, under Cl. (2). 

Indeed, the very fact that the ‘rights conferred by Arts. 14. 19 or 31’ were 
sought to be excluded bv inserting Art. 31A demonstrates that the Legislature 
had acknowledged the position that Arts. 14 and 19 would be attracted to a law 
coming under Art. 31 (2). but for the shield raised in Art. 31 A. 

Supposing a law of acquisition or requisition empowers the Government to 
assess compensation without a hearing, is not the person affected entitled to urge 
that the law lacks in procedural reasonableness as required by Art. 19 (I) (f)? 

In State of Bombay v. Bhanji ,** the challenge was on the ground of substantive 
reasonableness. In that case, the impugned law of requisition provided that the 
requisitioned premises would be allotted in favour of the first informant of the 
vacancy of the premises. It was urged that this constituted an unreasonable 
restriction on the owners’ rights inasmuch as he was deprived of his possession 
for the benefit of a particular individual. The Supreme Court held that the con¬ 
tention under Art. 19 (I) (/) was not available inasmuch as the impugned law was 
a law depriving the owner of his property and after he is so deprived there is no 
right left in respect of which he is capable of exercising his rights under 
Art. 19 (I) (f). Of course, the Court also held that though a particular individual 
was primarily benefited, the law was for a public purpose, namely, providing 
accommodation to homeless persons during a period of scarcity of accommodation. 
From this it may be inferred that even on the merits, the Court might have 
upheld the restriction as a reasonable one. 

But the question with which we arc concerned is not one of merits but 
whether a law of acquisition or requisition can be challenged on the ground that 
its provisions constitute a substantively unreasonable restriction. On that point, 
the following observations of Subba Rao. J.. in Kochum’s case 71 holding that the 
decision in the State of Bombay v. Bhanji 24 no longer holds good after the 
amendment of 1955, arc worth reproducing— 


(21) Kochuni v. State of Madras, A. I960 (23) State o)Bihar v. Kameshwar, (I9>2) 

S.C. 1080 (1092). S.G.R. 889 («*>) 

(22) Kameshwar v. State of Bihar, A. 1951 (24) State of Bombay v. Bhanjt, (1955) 1 

Pat. 91. S.C.R. 777 (780). 
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Before the amendment, this Court.held by a majority in (1954) SCR 587 1 

that clauses (1) and (2) of Art. 31 were not mutually exclusive in its scope and content but 
should be read together and understood as dealing with the same subject, namely, the acquisition 
or taking possession of property referred to in clause (2) of Art. 31. In that view, Art. 31, 
before the amendment, was self-contained Article providing for a subject different from that 
dealt with under Art. 19. On that basis, it was possible to hold, as this Court held in (1955) 
1 SCR 777,“ on the analogy drawn from Art. 21, that when the property therein was requisi¬ 
tioned within the meaning of Art. 31, the operation of Art. 19 was excluded. But there is no 
scope for drawing such an analogy after the Constitution (Fourth Amendment) Act, 1955, as 
thereafter they dealt with two different subjects: Art. 31 (2) and (2A) with acquisition and 
requisition and Art. 31 (1) with deprivation of property by authority of law. The decision 

of this Court in Dhanji Munji's case.no longer holds the field after the Constitution 

(i*ourth Amendment) Act, 1955."“ 

Do the above observations suggest that in a case of requisition coining under 
clause (2) also the Court would be prepared to apply Art. 19 (1) (/)? 

The answer to this question has, however, been given, in the negative, by a 
unanimous Bench in Sitabati v. State of \V. B. 2 In this ease, a law of requisition 
and acquisition was challenged on the ground of procedural unreasonableness. 
The Court, approving of its earlier decision in Barkya v. State of Bombay* held 
that Art. 19 (1) (f) had no application to a law coming under Art. 31 (2) and also 
observed that in Kochuni’s case, 2 * the Court was not concerned with a law relating 
to requisition or acquisition. 


Clause (I). 

Other Constitutions 4 s 

(A) U.S.A .—The Fifth Amendment (1791) says— 

"Nor shall any person be deprived of ... . property, without due process of law.” 

Sec. 1 of the 14th Amendment (1868) imposes a similar prohibition upon 
the State. 

This provision is founded on the theory of individualism and private property 
and means that what a man acquires as his property, by inheritance, personal 
effort or other lawful means, shall not be taken away from him arbitrarily (the 
meaning of ‘due process’ has been explained at Vol. I, pp. 564, ct sea). We have 
already seen (Vol. I, p. 731) how the use of private property may be controlled 
by the State under its police powers, in the interests of public welfare. The 
present clauses (5th and 14th Amendments) provide how a person may be deprived 
of his property. Shortly speaking, private property may be taken by the State 
only in the exercise of its powers of taxation, eminent domain, penalty and under 
the law of escheat. 

That the Executive has no power to take private property (even for a tem¬ 
porary period to avert a national emergency) without legislative sanction has 
been emphasised in Youngstown Sheet Co. v. Sawyer.* In order to avert a 
nation wide strike of steel workers, the President issued an executive order authoris¬ 
ing the government to seize and operate the steel mills. The Supreme Court 
declared the executive order to be unconstitutional on the ground that the power 
to take private property for public use was a legislative power and the President 
could not assume it under any of the powers given to him by the Constitution, 
including his military power as Commandcr-in-Chicf of the Armed Forces, even 
though such power was necessary to prevent a labour dispute which would 
jeopardise the national defence.* _ 


(25) Kochuni v. State of Madras, A. 1960 
S.C. 1080. 

(1) State of \V. B. v. Subodh Copal, (1954) 
S.C.R. 587. 

(2) Sitabati v. State of W. B.. (1962) S.C. 
(C.A. 322/61], affirming Sitabati v. State of 
W. B., (1961) 66 C.W.N. 423. 

(3) Barkya v. Slate of Bombay, (1961) 1 
S.C.R. 128. 


(4) See also Art. 153 of Weimar Germany ; 
Art. 9 (2) of Czechoslovakia; Art. 110 of 
Danzig; Arts. 9-10 of U.S.S.R., Constitutions. 

(5) Art. 17 (2) of the Universal Declara¬ 
tion of Human Rights says— 

“No one shall be arbitrarily deprived of 
his property." 

(6) Youngstown Sheet Co. v. Sawyer, 
(1952) 343 U.S. 579. 
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A person is deprived of his property when its value is taken in whole or in 
part. 7 So, this may be done by some act done at a distance from the property 
m question, e.g., by flooding the land by placing a dam across a water-course 7 or 
by cutting off access to his property by occupying the street in front of it,* or by 
a second grant after the grant of an exclusive privilege.* There can he no 
‘deprivation’ when the law does not recognise any right of property in the thing 
in question, e.g., an individual has no vested right of property in any rule of law 
and hence, any change in any rule of law, so long as it does hot disturb ‘property 
rights’ which arc recognised by law, is not a deprivation of property. 10 

(B) England .—In Entick v. Carrington. 11 Lord Camden observed— 

"By the laws of England, every invasion of private property, he it ever so minute, is a 
trespass. No man can set his foot upon mv ground without my licence. If he admits the 
fact, he is hound to show by way of justification, that some positive lav has cm|>owcrcd or 
excused him.” 


Apart from the right against trespass upon his property, every subject has a 
right against unlawful deprivation of his property in his lands and goods. English 
law, in short, recognizes private proj>erty and it can be taken by the State only 
(<d by consent of the owner.** or (b) under authority of Parliament which represents 
the consent of the nation. 12 

Parliament interferes with private property in the public interest— 

(a) By way of taxation for raising the revenue for the State. 

(b) By wav of acquisition of land and other property for purposes of industry, 
development, etc., in time of peace : and for defence in time of war. This is techni¬ 
cally called the power of ‘eminent domain’. 

Parliament’s interference with private rights is, however, subject to certain 
safeguards in favour of the subject: 

(i) The Courts would not infer that Parliament intended to take away private 
property, unless such intention was expressed by Parliament by plain words, or it 
followed from the statute by necessary implication. 14 

(ft) Even where Parliament evinces its intention to encroach upon private 
rights, the courts insist on a strict and rigid adherence to the formalities laid 
down in the statute before the individual can he deprived of his rights. 14 

(til) There is a further presumption that Parliament would not interfere with 
private property without payment of compensation for the loss. 14 [This second 
principle is embodied in cl. (2) of our Art. 311. ‘‘An intention to take away the 
property of a subject without giving him a legal right to compensation for the 
loss of it is not to be imputed to the Legislature unless that intention is expressed 
in unequivocal terms”. 1 * Again, any legislation which enables the Executive to 
take property without compensation must be strictly construed and all conditions 
laid down by the statute must be strictly complied with in order to give validity 
to the order. 1 * 

It is to be noted that during the World Wars, statutes authorising acquisition 
or requisition of property for defence purposes provided for payment of compen¬ 
sation and it was held that the Crown's prerogative to take possession of property, 
for the defence of the realm, without compensation, was to that extent, superseded 
by legislation. 17 


(7) Pumpetty v. Green Pay Co , (1871) 13 
Wall. 166. 

(8) lackland v. R. R. Co., 31 Mo. 180. 

(9) Central Bridge v. Lovell, 4 Grav, 474. 

(10) Munn v. Illinois. (1876) 94 U.S. 113. 

(11) Entick v. Carrington, (1765) 19 Si. Tr. 
1067. 

(12) Stephen’s Commentaries, Vol. I. 
p. 548 : cf. S. 40 of the Town & Country 
Planning Act, 1947. 

(13) Inglewood Pulp Co. v. New Brunswick 
Commission, A. 1928 P.C. 287 (290). 


(14) Cf. Fast Riding C. C. v. Park Estate, 
(1956) 2 All F..R. 669 (672) H.L. 

(15) Central Control Board v. Cannon 
Brewery. (119) A.C. 744 (752); Colonial 
Sugar Refining Co. v. Melbourne Comtnrs., 
(1927) A.C. 343 ; Commissioner v. Logan, 
(1903) A.C. 355. 

(16) Minister of Health v. Rex, (1930) 2 
K.B. 98 (MS). 

(IT) Att. Gen. v. De Keyset's Royal Hotel, 
(1920) A.C. 508 (542, 576). 
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(C) Eire. —Art. 43 of the Constitution of 1937 provides: 

“I. (I) The State acknowledges that man, in virtue of his rational being, has the natural 

right, antecedent to positive law. to the private ownership of external goods. (2) The State 
accordingly guarantees to pass no law attempting to abolish the right of private ownership 
or the general right to transfer, bequeath and inherit property. 

2. (1) The State recognises, however, that the exercise of the rights mentioned in the 

foregoing provisions of this Article ought, in civil society, to be regulated by the principles 
of social justice. (2) The State, accordingly, may as occasion requires, delimit by law the 
exercise of the said rights with a view to reconciling their exercise with the exigencies of the 
common good.” 

A unique feature of the Irish Constitution is the guarantee it gives to the 
right of property as a natural right, antecedent to positive law. 18 It cannot be 
abolished or curtailed, 188 except for the purposes of ‘social justice’ and the 
‘common good’. 

As to ‘social justice’, it has been held that it would cover a price-fixing legis¬ 
lation for the purpose of restricting the abuses of free competition. 18 ** 

On the other hand, where some party funds were deposited with the Court 
pending determination as to who was entitled thereto, and the Legislature, 
pending the litigation, enacted a statute directing the Court to deliver the money 
to a statutory Board, held, the Act contravened the guarantee of private property 
and that there was no conflict between the right of property and the common 
good involved in the case so as to justify the legislation. 18 

But where a question of ‘social justice* is involved, the determination of what 
would constitute social justice is regarded as a question of policy, on which the 
Courts do not interfere. 1,8-,8b 

(D) Fourth French Republic.—The Preamble of the Constitution of the 
Fourth French Republic (1946) affirms and adopts the Declaration of Rights of 
1789. Cl. (17) of that Declaration is— 

"Property being a sacred and inviolable right, no one can be deprived of it unless a 
legally established public necessity demands it. and on condition of just and prior indemnity. 

(F.) Japan.— Arx. 29 of the Japanese Constitution. 1946, says— 

•The right to own or to hold property is inviolable, but property rights shall be defined by 
law, in conformity with the public welfare.” 

Art. 30 says— 

"The people are liable to taxation as fixed by law.” 

(F) I Vest Germany. —Art. 14 (l)-(2) of the West German Constitution (1948) 
provide— 

"I. Property and the right of inheritance shall be guaranteed. Contents and limitations 

shall be determined bv legislation. ..... . „ rf ,rnl wcl- 

2. Property shall involve obligations. Its use shall simultaneously ser\c the gen . 

fare.” 

(G) Government of India Act. I93S— Cl. (1) of s. 299 was exactly similar to 
cl. (I) of Art. 31 of the Constitution. 


India 

Clause (I). 

Scope of Cl. (1 ) : No deprivation except under law. 

The effects of els. (I) and (2) arc that any deprivation of a man’s property, 
not sanctioned bv law. constitutes a wrong. No action in any form will lie tor 
any deprivation which is authorised by law : but when the law professes to acquire 
nr renutftition oroocrtv ‘for public purposes’ , there is a right to compensation^ 

(ISb) Pigs Marketing Board v. Donnelly, 
(1939) Ir. R. 413 (418) ; National Union v. 
Sullivan, (1947) Ir. R. 86. 


or requisition property ‘for public purposes 
(18) Buckley v. Alt. General, (1950) Ir. R. 


67. , ^ 

(18a) Toley v. Irish Land Commission, 
(1952) Ir. R. 118 (149). 
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law which comes within the scope of cl. (2) but docs not provide for payment of 
compensation, would be void, subject to els. (4-6) of Art. 31 and Arts. 3IA-31B. 

Apart from cl. (2) there is no constitutional right to compensation. 

Clause (1) contains a declaration of the fundamental right in a negative form, 
namely, that no person shall be deprived of his property save by authority of law. 
In other words, this clause implies that a person may be deprived of his property, 
provided he is so deprived by authority of law.'* This clause thus affords protec¬ 
tion against executive but not against legislative expropriation of property. 
The law referred to in this clause must, of course, be a valid law,'* which means 
a law enacted by a competent Legislature and not inconsistent with any of the 
fundamental rights guaranteed by Part II of the Constitution.* 0 

As against its own subjects, a sovereign cannot exercise an ‘Act of State*, and 
the private property of a subject cannot be taken away by an executive order. 
Thus, it has been held that an executive order revoking pre-Constitution grants by 
Rulers of Indian States contravenes Art. 31 (1) and is. accordingly, void.* 1 

The usual purposes for which a State may deprive a person of lus private- 
property, by law, arc—(i) taxation; (ti) eminent domain; (i7») penalty—as we have 
already seen. ... 

But so far as taxation is concerned, we have a separate Article, viz.. Art. 265, 
which enjoins that ‘no tax shall be levied or collected except by authority of law*. 
From this, our Supreme Court has held* 1 that in our Constitution, taxation is 
wholly outside the purview of Art. 31 and that cl. (I) of Art. 31. therefore, must 
be regarded as concerned with deprivation of property otherwise than by the 
imposition or collection of a tax. This is also clear from cl. (5) ( h) (i) of Art. 31. 

The power of ‘eminent domain* is exclusively contained in cl. (2) of Art. 31. 80 

Hence, the scope of cl. (I) is limited to cases of deprivation other than in 
exercise of the powers of ‘eminent domain* and 'taxation*. 

The right of non-citizens. 

Article 31 is not confined to citizens.** 

But Cl. (I) of this Article can be of no avail to a non-citizen where his conten¬ 
tion is that the law by which he has been deprived of his property is invalid 
owing to contravention of Art. 19. which is confined to citizens.” 

‘Deprived*. 

The meaning to be attributed to this word in Cl. (I) has varied with the 
fluctuation in the views of the Supreme Court as to the relationship between 
Cls. (I) and (2). As matters stand (p. 191. ante). Cl. (I) must be construed as 
referring to deprivation of propertv by modes other than 'acquisition* or 'requisi¬ 
tion’ [coming under Cl. (2)1 as well as by taxation |Art. 2651, destruction” or 
confiscation,* 3 or revocation of a proprietary right granted by a private proprietor,*‘ 
seizure of goods* 1 or immovable property* 4 from the possession of an individual” 
or assumption of control of a business,'-* in exercise of the ‘police power’ of a 
State. 

‘Deprivation* is to be distinguished from ‘restriction* (sec Vol. I. p. 511) of the 
rights following from ownership, which ordinarily falls short of dispossession of 
the owner from those rights.* 3 There would, however, be a ‘deprivation’ within 
the meaning of Art. 31 (I) if a substantial bulk of the rights constituting property 
is taken a wav.* 3 -* On the other hand, since restriction may sometimes require a 

(24) Virendra v. Slate of U. P.. (1952-4) 2 
C..C. 347 (U8). 

(25) U’azir v. State of U. P.. (1952-4) 2 
C.C. 344. 

(1) Ch'ra’ijit l^al v. Union of India. (1950) 
S.C.R. 869 (925): (1950-51) C.C. 10 (27). 

(2) Dzearbadas v. Sholapur Co.. A. 1951 
Bom. 86. 

(3) State of Bombay v. Bhanji, (1954) 
5-C.A. 1286 {1289). 


(19) Cliiranjit Lai v. Union of India, (1950) 
S.C.R. 869 (925), Das J. 

(20) Kochuni v. State of Madras (II). A. 
I960 S.C. 1080 (1091). 

(21) Virendra v. State of U. P., (1955) 1 
S.C.R. 415. 

(22) Indo-China Navigation Co. v. Jasgit, 
A. 1964 S.C. 1140 (1154). 

(23) Ananda v. State of Orissa. (1955) 2 
S.C.R. 919. 
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prohibition or destruction, 44 such cases of restriction would also come under 
Art. 31 (l). 4 

(A) The following have been held to be cases of ‘deprivation’ within the 
meaning of Art. 31 (1)— 

(*) Where the trustees of a property for the purposes of a publis school arc 
sought dispossessed by a Managing Committee nominated by the Government. 7 

(*il Where the right to occupy, transfer, assign or sublet is taken away from 
a leasehold interest. 23 

(Hi) Where a proprietary grant is revoked. 23 

(B) But there is no deprivation— 

(a) Where the State simply refuses to recognise a contract to which it is not 
a party. 24 

(b) Where the property is taken by consent of or agreement with the owner.* 
For the purposes of cl. (I), it is not necessary that the transfer of property 

must be in favour of the State as distinguished from private individuals.* 


‘Save by authority of law*. 

This expression indicates that the Indian Constitution follows the English 
law on the point, rather than the American doctrine of ‘due process*. 

(A) U.S.A .—Under the American Constitution, vested rights cannot be taken 
away by the Legislature except under due process and it is for the Courts to say 
in each of case whether the action of the Legislature has been a ‘due process’. 10 

"As an exercise of the right of the owners is a severe instance of governmental convenience 
displacing private ownership, the rule is general that the legislation which permits it must be 
strictly construed and strictly followed, and that every prcccndcnt. form or ceremony which bv 
law is made a condition to a completed appropriation must be had or observed before the 
right of the government will be perfected, and the right of the citizen appropriated."* 1 

(B) England .—Under the English system, the Legislature is competent to take 
away any rights of property, without interference by the Courts. The only restrict¬ 
ion' imposed by judicial interpretation is that the statute taking away vested 
rights must say so either expressly or by necessary implication. And the Court 
acts upon the presumption that the Legislature did not intend to take away 
vested rights of property. 

The principle was explained by the Privy Council as follows: 

". . . . A retrospective operation oucht not to be given to the statute unless the intention 
of the Legislature is expressed in plain and unambiguous language. D«causc it manitcstiv 
shocks our sense of justice that an act, legal at the time of doing it, should be made unlawful 
bv same new enactment. . . .” l * 

The presumption applies with a greater force when by the retrospective opera¬ 
tion, rights and interests vested in a limited class of persons is sought to be taken 
cl W fi y i ^ 

(C) India. —Cl. (1) of Art. 31 of our Constitution, similarly, is intended as a 
limitation upon the Executive as in England 13 and not upon the 

The Executive cannot deprive a person of his property (of any kind ) w thout 
legal authority 14 which can be established in a court of law. however laudable the 
motive behind such deprivation may be. ,T 

(4) Narendra v. Union of India, A. I960 
S.C. 430. 

(5) Coover jee v. Excise Commr., (1954) 

S.C.R. 873. 

(6) Kochuni v. Stale of Madras (II). A. 

I960 S.C. 1080 (1096). 

(7) Dwarka v. State of Bihar, A. 1959 
S.C. 249. 

(8) Cf. Nclungaloo v. Commonwealth, 

(1948) 75 C.L.R. 495 : llasranji v. State of 
M.P., A. 1965 S.C. 470. 

(9) Vajrapuri v. New Theatres, (1959) 2 
M.L.I. 469 (473). 


(10) Cf. Bailey v. Anderson, (1945) 326 

(11) Coolcv, Constitutional Law. p. 409. 

(12) Young v. Adams, (1898) A.C. 469. 

(13) Blackstone’s Commentaries, ' ol. »• 

PP (14) Stale of W. B. v. Subodh Copal, (1954) 
S.C. A. 65 (82. 85; 103-4) 

(15) Wazir v. State of II. P.. (1955) 1 S.C.R. 
408: (1952-4) 2 C.C. 344 (346). 

(16) Virendra v. State of U. P.. (1955) 1 
S.C.R. 415: (1952-4) 2 C.C. 347 (352). 

(17) Cf. Vino C. & P. Works v. State of 
M. P., A. 1956 Nag ! (5). 
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Again as under Art. 21 (sec p. 88, ante), an act may be said to be ‘under the 
authority of law only if there is a strict compliance with the terms and conditions 
laid down by the statute. Ihus, where a law empowered the Executive to occupy 
vacant premises after ‘due enquiry’, an order under the law made without K ivine 
an opportunity to the landlord of being heard, was in contravention of Art 31 (h 
and, hence, void. 17 * ' v h 

But such ‘law’ must, under our Constitution, be a valid law, which means a 
law in conformity with the other rights embodied in Part III. Hence, the reason¬ 
ableness of a restriction imposed by a law coming under Art. 31 (I) may be 
questioned under Art. 19 (I) (/) or 19 (I) (g) (see p. 193, ante). 

Judicial review has thus entered into Art. 31 (I) through the flanks. 

‘Law’. 

‘Law’ in this Article refers to statute law or rules and orders made under 
statutory authority, ,,b as is shown by els. (3)-(4). 

Cl. (1) thus means that private property cannot be taken away by mere 
executive order, 1 * Government Code' ;b or manual, made without legislative 
sanction, or by a rule or scheme 17 * which is ultra vires the statute under which it 
is made. 

On the other hand, if the deprivation takes place by an intra vires administra¬ 
tive order made under the very statute which created the right of property, it 
cannot be said to be without the authority of law, c.g., the cancellation of an 
allotment under the Administration of Evacuee Property Act. 1 

An act done under a contract cannot be said to be without the authority of 
law so long as the contract is not set aside. 17 * 

A right property created or recognised by existing law cannot be taken 
away without legislation. 

The definition of ‘existing law’ in Art. 372 (I) being wide, whenever a right 
of property is recognised by an existing law, such as a custom 1,1 or an ordinance 
of an erstwhile Ruler of an Indian State, 1 * having the force of law, such right 
cannot be taken away, after the commencement of the Constitution, by an 
executive order, in contravention of Art. 31 (I). 

Since the Rulers of the Indian States were fully sovereign, even their 
executive acts constituted law. Hence, grants made by them can be revoked, 
after the Constitution, only by law made by a competent Legislature.* 77 But if 
the revocation took place, before the commencement of the Constitution, by the 
Ruler himself or a duly constituted authority, exercising the Ruler's powers, 
there is no remedy after the Constitution, under Art. 31 (I;. 1 * 

‘Person*.—‘This word, in the present Art., includes natural as well as artificial 
persons. 1 * 

The present clause also extends to aliens. 

‘Property ’.— Sec Vol. I, p. 633, and also under cl. (2), post. 


Arts. 31(1) and 265. 

As there is a special provision in art. 
be levied or collected except by authority 


(17a) Shankarlal v. Addl. Dy. Commis¬ 
sioner, A. 1951 Nag. 22. 

(17b) Duarka v. Stale of Bihar, A. 1959 
S.C. 249 (258). 

(17c) Cf. Nagcsuara v. A. P. Stale Road 
Transport Corp., A. 1959 S.C. 30S. 

(17d) A mar Singh v. Custodian, A. 1957 
S.C. 599. 


265 of the Constitution that no tax shall 
of law, cl. (I) of art. 31 of the Constitu- 


(17c)_ Hassanji v. State of M.P., A. 1965 
S.C. 470 (47i). 

(170 A tadhorao v. Slate of A/. />., A. 1961 
S.C— 298. 

(18) Suruartal v. State of Hyderabad. A 
I960 S.C. 862 (865). 

(19) Chiron jit Lai v. Union of India. A 
1951 S.C. 41 (61). 
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tion must be regarded as concerned with deprivation of property otherwise than 
by the imposition or collection of tax. 20 

The net result of this is that where a tax is levied without the authority of 
law, the imposition cannot be challenged on the ground of contravention of 
Art. 31 (1). Consequently, an application under Art. 32 will not lie unless there 
is a violation of some other fundamental right, such as Art. 19 (1) (/) 20 or 19 (1) (g). ai 


Clause (2). 

Other Constitutions 

(A) U.S.A. —The Fifth Amendment to the Constitution of the U.S.A. 
included— 

. . . Nor shall private property be taken for public use, without just compensation.” 

I. Property is ‘taken' when the title to it is transferred to Government or 
Government takes over or assumes to control its valuable uses, or when, in the 
case of land, it commits a deliberate and protracted trespass. 72 The infringement 
of any right of property is a ‘taking’ even though the owner is not actually deprived 
of the subject-matter. 23 In other words, to constitute ‘taking’, it is not necessary 
that the property should be appropriated or formally acquired 7A 

Thus, where land was permanently inundated 24 by backwater from a public 
dam, compensation was directed to be made under this provision. 1 The result is 
the same where the value of the land is affected by artificial obstruction of water, 
though there is no overflow. 2 But there is no ‘taking* when the injury is merely 
‘consequential* or where the injury is due to the operation of natural causes.* 

The test of ‘taking’, according to the Supreme Court is—whether an inroad 
has been made upon the owner’s use of the property to such an extent that it 
constitutes, as between private parties, a servitude which could be acquired only 
by agreement or prescription. 3 It is the character of the invasion, not tlic 
amount of damage resulting from it, that determines the question of ‘taking. 

Thus, the flight of airplanes, which skim the surface so as to substantially 
affect the user of the land by the frequency and altitude of the flights ; 24 the 
erection of a fort on nearby land and firing of guns from there over the petitioners 
land ; 3 may constitute ‘taking’. 

There is also ‘taking’ when Government assumes control over a private 
business for some national purpose, say, for public safety or protection of the 
public welfare, to the extent of directing the operation and management oftne 
business or industry, though the owners may continue to conduct its allairs 
‘as government officials’.* ‘Taking’ may be cither permanent or temporary. in 
either case, compensation must be paid. 6 T . 

Even regulation of proprietary rights may constitute taking if it substantially 
affects the owner’s rights and severely diminishes the value of the property. i u 
the mere fact that regulation deprives the owner of the most profitable use ot » 
property is not necessarily enough to establish the owner’s right to compensa¬ 
tion. 0 In particular, a lenient view has been taken by the Suprem e Court witn 

1201 Ramiilal v. /. T. O.. A. 1951 S.C. 97. (3) U. S. v. Dickinson, (1946) 331 U.S. 745 


(20) Ramjilal v. /. T. O., A. 1951 S.C. 97. 

(21) Yasin v. Town Area Committee, (1952) 
S.C.R. 572 ; Himmatlal v. State of M. P-. 
(1954) S.C.R. 1122. 

(22) V. S. v. Great Falls Mfg. Co., (1884) 
112 U.S. 645. 

(23) Pumpclley v. Green Bay Co., (18/1) 13 

(24) U. S. v. Ca us by, (1946) 328 U.S. 256. 

(25) U. S. v. Cress, (1917) 243 U.S. 316. 

(1) Bedford v. United States, (1904) 192 

(2) U. S. v. Kansas City L. /. Co., (1950) 
339 U.S. 799 


(/ **4) U. S. v. Cress, (1917) 243 U.S. 316 

* (5) Portsmouth Harbour Co. v. U. S., 

(,9 %S°£V&~ Coal Co., (.951) 34. 
U.S. 114 ( 120 ). ... 

(7) U. S. v. General Motors Corpn., (1945) 

3 " 3 (J t) Pennsylvania Coal Co. v. Mahon. 
(1922) 260 U.S. 393. ,,, 

(9) Mugler v. Kansas, (1887) 123 U.S. 62. 
(664). 



Art. 31(2)1 


Fundamental Ricins 


201 


respect to wartime regulation 10 or destruction. 10 Thus, it has been held that no 
compensation was payable where the War Production Board issued an order 
requiring non-essential gold mines to cease operating, even though the mine owners 
incurred heavy loss as a result of the order. 11 

The general rule is that regulation may be reasonable and constitutional even 
though it significantly reduces the value of private property. 13 But the Court 
has refused to lay down any rigid rule as to whether compensation must be paid 
in every case of diminution ot value from regulatory State action. “Each case 
must be judged on its own facts”. 1 " The test of substantial interference with use 
or enjoyment as constituting a ‘taking* is whether 

"inroads are made upon as owner's use of it to an extent that, as between private parties, 
a servitude has been acquired either by agreement or in course of time.” 1 * 4 

It has however, been held that there is no ‘taking’ and no compensation is 
payable under the Fifth Amendment in the following cases— 

(<j) When destruction of a properly is necessary to save the public against 
imminent peril, such as conflagration 1 * or spreading of a contagious disease, 1,1 
where a bridge is removed as an obstruction to navigation. 11 

(b) When destruction of property is necessary to prevent the enemy from 

S iting strategic advantage 11 or for successful prosecution of war. 1 " In such cases, 
e safety of the State overrides all considerations of private loss. 1 • 

Compensation is, however, payable where the Army requisitions private pro¬ 
perty for its use. 1 * 

(c) When the taking is incidental or the injury is consequential to the exercise 
of any lawful power of the State, other than that ol T.minent Domain*. 

In Knox v. Lee, 11 rejecting a contention that the declaration of treasury notes 
as legal tender, with retrospective effect, applying to debts contracted prior to the 
Act, constituted a ‘taking’, the Court observed— 

"A new tariff, an embargo, a draft, or a war may inevitably bring upon individuals great 
losses . . . But whoever supposed that, because of this, a tariff could not be changed, or a 
non-intercourse act, or an embargo be enacted, or a war be dcclarcdr" 1 ' 

Thus,— 

(i) Though taxation also amounts to taking of private property for public 
purposes, the taxing power is distinct from that of eminent domain.*• For when 
property is taken under the latter power. Government shall make compensation ; 
but no question of direct compensation arises in the case of taxation inasmuch 
as the person taxed may be said to be compensated by the general benefits which 
they receive from the existence and operation of the Government. 1 '' 

(ti) Again, property is not 'taken* simply Ixrcausc its value declines in conse¬ 
quence of the exercise of some lawful power by government, c.g., lowering the 
traiH 1 T or declaring war, 1 ' or public regulation of navigation on navigable public 
waters. 20 Neither the Fifth nor the Fourteenth Amendment requires compensa¬ 
tion to be made for the consequential damages resulting from the exercise of the 
lawful powers of government.* 1 In such cases, there is no obligation to compen¬ 
sate those who suffer such loss. 17 . 

(mi) On the same principle, wartime allocations, priorities and price controls 
do not constitute a ‘taking’ of property even though they reduce or even destroy 


(10) U. S. v. Cal lex, (1952) 344 U.S. 149. 

(11) U. S. v. Central Eureka Mining Co., 
(1958) 357 U.S. 155 (/66). 

(12) Bowles v. Willingham, (1944) 321 

U.S. 503. 

(12a) U. S. v. Dickinson, (1947) 331 U.S. 
745. 

(13) Juragua v. U. S., (1909) 212 U.S. 297. 

(14) Hannibal Bridge Co. v. U. S., (1911) 
221 U.S. 194. 

(15) U. S. v. Pacific R. Co., (1887) 120 U.S. 
227 (234). 

C2—26 


(16) U. S. v. Russel, (1871) 13 Wall. 623. 

(17) Knox v. Lee. (1871) 12 Wall. 457 
(Legal Tender Cases). 

(18) Nichols. Eminem Domain, 1950, 
Vol. I. |>p. 60-65. 

(19) Willoughby, Constitutional Law, II, 
p. 667. 

(20) Lewis Co. v. Briggs, (1913) 229 U.S. 82. 

(21) Manigaull v. Springs, (1905) 199 U.S. 
473: Peabody v. U. S., (1913) 231 U.S. 530. 
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the value of property, and so, no question of compensation arises. 22 Similarly, 
taxation of excess profits 23 or refund of excessive earnings by carriers 24 or refixation 
of contract prices and recovery of excessive profits 23 during war, arc valid exercise 
of the ‘war power’ and do not constitute ‘taking’ within the meaning of the Fifth 
Amendment. On the same ground, no compensation was held payable where 
gold mine was directed to be closed by the War Production Board, 23 or they 
were prevented from acquiting new machinery, being a non-essential industry. 23 * 

But compensation would be payable wficre property is occupied by the 
military for use for war purposes as distinguished from destruction 2 for strategic 
purposes or.for safety of the State. 

(iv) Again, no compensation is payable for loss or reduction in value resulting 
from valid exercise of the police power* e.g ., regulation of prices, 3 building 
regulation. 3 While eminent domain involves the ‘taking’ of private property for 
public use, police power involves the ‘regulation’ of such property for the purpose 
of preventing such use of the property as is detrimental to the public welfare. 4 
In the exercise of the police power, the property may sometimes be destroyed and 
the owner deprived of his property altogether, but eminent domain involves the 
transference of the property to the State, which never takes place when police 
power is exercised. 4 


But excessive regulation may sometimes amount to a ‘taking’ of the property 
and then compensation must be paid as in the case of exercise of the power of 
eminent domain. 3 

(d) There is no ‘taking’ where the owner suffers incidental damages resulting 
from a legalised nuisance, e.g., from noise, vibrations, etc., caused by a railway 
operating under statutory authority. 4 

(e) When private property is held subject to some public right, the exercise of 
the public right would not constitute a ‘taking’. 7 

(/) There cannot be a taking or ‘deprivation’ of property unless the law 
recognizes that which is taken as ‘property’.* Thus, in the U.S.A., it has been 
held that there is no private right of property in the flow of a navigable stream, 
so as to give rise to a claim for compensation when the flow is diverted for the 
purpose of improving navigation ;• but the case is otherwise if the stream be 
non-navigable. 4 

Certain kinds of property have also been considered to be outside the ambit 
of the power of ‘Eminent Domain’ to which the Fifth Amendment relates, e.g., 
money ;• choscs in action. 4 (See p. 207, post). 

II. The question whether the taking is for a ‘public use' is a justiciable 
question, ,o n but “the decision of the Legislature is entitled to deference until it 
is shown to be an impossibility.”' 2 

The expression ‘public use* has been widely interpreted to include purposes 
relating to the functions of Government. Apart from the use by the State or local 


(22) Morrisdale Co. v. U. S., (1922) 259 
U.S. 188 ; Foreign Trade Co. v. U. S., (1948) 
334 U.S. 832 ; Houles v. Willingham, (1944) 
321 U.S. 503. 

(23) Lichier v. V. S., (1947) 334 U.S. 742 
(787-8). 

(24) Dayton-Coose Co. v. U. S., (1923) 263 
U.S. 456. 

(25) Oro Mines v. U. S., (1951) 341 VS. 

948. . • 

(25a) U. S. v. Central Eureka Mining Co., 
(1948) 357 U.S. 155. 

(1) (J. S. v. Russell, (1871) 13 Wall. 623. 

(2) U. S. v. Caltex ( Phillipines ). (1952) 

344 U.S. 149. „ , 

(3) Fed. Power Commit, v. Hope Natural 
Co., (1944) 320 U.S. 591. 

(4) Nicholas, Eminent Domain. 1950. 
Vol. I, pp. 66, 70. 


(5) Pennsylvania Coal Co. v. Mahon, 
(1922) 266 U.S. 393. 

(6) Richards v. Washington Co., (1914) 
233 VS. 546. 

(7) V. S. v. Chandler-Dunbar. (1913) 229 
U.S. 53 (62). 

(8) V. S. v. Powelson, (1943) 319 U.S. 
266 : V. S. v. Chandler-Dunbar Power Co., 
(1913) 229 U.S. 53. 

(9) Willis. Constitutional Law. 816: 
Coolcv, Constitutional Limitations, Vol. II, 
1117.' 

(10) Block v. Hirsch, (1921) ?56 U.S. 135. 

(11) Cincinnati v. Vester, (1930) 281 U.S. 
459 (446). 

(12) Old Dominion Co. v. U. S., (1925) 269 
U.S. 55; V. S. v. Welch, (1946) 327 U.S. 546. 
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authorities, there is a public use when the property is put directly to the use of 
the people of the community in general, for purposes relating to public welfare 
or convenience. Thus, property is taken for public use when it is taken for the 
construction of public nuildings. schools and the like; for establishing public 
parks, cemeteries, markets, etc., highways, bridges, ferries and canals used as high¬ 
ways. railways, telegraph and other means of communication ; for irrigation of 
arid tracts, 13 drainage of land ; fortresses, lighthouses, piers, docks; preservation of 
places of historical value, 13 supply of water to a city.'* Even projects material for 
the ‘prosperity’ 13 or ‘beautification’ of the community have been held to be for 
‘public use*. 

In interpreting the word ‘public use’, the earlier view of enjoyment by the 
public has given way to the more liberal meaning of ‘public advantage’ or ‘public 
benefit’, 16 and— 

“the more liberal application has been rendered necessary by complete conditions due to 
recent development of civilization and the increasing density of population. In the very 
nature of the case, modern conditions and the increasing interdependence of the different 
human factors in the progressive complexity of a community make it necessary for the 
Government to touch upon and limit individual activities at more jtoints than formerly."'* 

Prof. Willis ' 1 puts it thus— 

"According to the newer viewpoint there is a 'public use" if the thing taken is useful 
to the public. This makes public use for eminent domain practically synonymous with public 
purpose or taxation' and somewhat like social interest for police paver. Under this rule it is 
not necessary for the benefit to be for the whole community **•'* but it must be for a consider¬ 
able number." 


The concept of ‘public use’ has been so liberally interpreted that according 
to one critic 20 it has ceased to lx* “a judicially enforceable limitation on the power 
of condemnation”. 

It is not necessary for the use to be ‘public’— 

(i) that every resident in the district should have the right to use or enjoy 
the improvement in question ; 21 

(it) that the requisite use is present ; 22 it is present when the general public 
may avail itself of the services ; 23 

(Hi) that the use is by a public agency ; 23 even the use by a private person 24 
or corporation 24 may involve widespread public benefit. 21 

But there is no public use where property is transferred from one private- 
person to another, without any public benefit or advantage accruing from such 
transfer. 1 «• 


"As between individuals, no necessity, however great, no exigehey, however imminent, no 
improvement, however valuable, no refusal, however unneighbourly, no obstinacy, however 
unreasonable, no offers of compensation, however extravagant, can compel or require any man 
to part with an inch of his estate."'* 

Once the existence of a public purpose is established, the need for taking a 
particular tract or the amount and character of land to be taken arc for the sole 
determination of the Legislature. 2 


(13) Clark V. Nash. (1905) 198 U.S. 361 ; 
Cherokee v. Kansas Ry., (1890) 135 U.S. 656; 
Shoemaker v. V. S.. (1893) 147 U.S. 282 ; 
Kohl v. U. S., (1875) 91 U.S. 367 (372); U. S. 
v. Jones, (1883) 109 U.S. 513. 

(14) Long Island Water Supply Co. v. 
Droiklyn, (1897) 166 U.S. 685. 

(15) Falbrook Inigation Dt. v. Bradley, 
(1896) 164 U.S. 112. 

(16) Cooley, Constitutional Limitations, 
Vol. II. pp. 1139-40. 

(17) Willis, Constitutional Law, 1st Ed., 
pp. 817-8. 

(19) Vernon-Woodbcry Cotton Co. v. 
Alabama I. P. Co., (1916) 240 U.S. 30. 

(20) Kaupcr, Frontiers of Constitutional 
Liberty, 1956, p. 37. 


(21) Clark v. Nash, (1905) 198 U.S. 361 ; 
Rindge Co. v. Los Angeles, (1923) 262 U.S. 
700. 

(22) In re opinion of the Justices, (1910) 204 
Mass. 607. 

(23) Cherokee Nation v. S. Kausos R. Co., 
(1890) 135 U.S. 641. 

(24) Strichley v. Highland Gold Mining 
Co.. (1906) 200 U.S. 527. 

(25) Union Lime Co. v. Chicago R. Co.. 
(1914) 233 U.S. 211. 

(1) Puerto Rico v. Eastern Sugar Associa¬ 
tes, (1946) 156 F (2d) 316. 

(la) Willoughbv. Constitutional Law of 
the U.S., (1929) p. 795. 

(2) Berman v. Parker, (1954) 348 U.S. 26 
(35). 
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III. It has been held that the ascertainment of ‘just compensation* is a 
judicial function and cannot be taken away by statute, nor is the executive or 
legislative assessment final. 3-4 It means that the owner should be put in as good 
a position pecuniarily as he would have been if his property had not been taken. 6 
lie is, therefore, entitled to the full and perfect equivalent of the property taken, 
damages inflicted by the taking as well as interest on the value where the payment 
of it would be necessary to restore the owner to his former position.* It is the 
owner’s loss, not the taker’s gain, which is the measure of the value of the property 
taken, 5 and the owner’s loss is to be measured by the fair market value on the 
date of the taking. 5 Where, for any reason, the property has no market, resort 
must be had to other data to ascertain its value, including a guess by informed 
persons. 5 

Again, where the market price is disturbed by a war emergency, the ceiling 
price fixed by the Government will be ‘just’ compensation.* 4 

But the State is not bound to compensate for loss of opportunities that may 
result from speculative projects that may be taken by the State in future.* 1 * 

The constitutional guarantee of just compensation is, however, not a limitation 
upon the power to take, but only a condition for its exercise. All private property 
is subject to the demands of a public use, and whenever public uses require, the 
government may appropriate any private property on payment of just compensa¬ 
tion. 7 Nor docs the Constitution require that the law must provide for payment 
of compensation as a condition precedent to the taking ; it is enough if it directs 
the regular ascertainment, without improper delay and in some legal mode, of 
the damages sustained by the owner, and gives the owner the right to recover 
that amount by judicial process.* 

(B) England .—The principle as to why compensation must be paid for acqui- 
tion of private property for public use can hardly be better explained than in the 
inimitable words of Blackstonc : 

"So great is the regard of the law for private property, that it will not authorize the least 
violation of it; no. not even for the general good of the whole community. If a new roan, 
for instance, were to be made through the grounds of a private person, it might P crha P* ,,c 
cxtrcmelv beneficial to the public: but the law permits no man, or set of ™ cn *J.V„° 

without the consent of the owner of the land. . Besides, the public good is n ® ,hi "* d 

essentially interested, than in the protection of every individuals private rights, as modelled 

by 'in this”and 3 sinvilar cases the Legislature alone can. and indeed frequently docs. in ' c7 J’°f c ’ 
and compel the individual to acquiesce. But how does it interpose a " Lw h im 

absolutely stripping the subject of his property in an arbitrary manner; but by gi'ing him 

sr^SLSsa. sat. .«• 

th'isTs 'an *excr t?on ^of^powcrf'w'h ich °the* C Lcgtslaturc°indulges with caution, and which nothing 
but the Legislature can perform.”* 

While there is no constitutional limitation upon the power °* ^no^udicUl 
take private property without payment of compensator., ancl.hcre “ n ° 
review of the validity of a law which seeks to do so. the r.ghts of the individual 
arc substantially secured by the Judiciary by applv.ng a rule of *" t “ tor y d 
truction. The court presumes against confiscation of property , , a ke 

compensation to an expropriated owner unless thcintcm.on ofParl.amcntt t 
away the property of a subject without giving him compensation is not to 
• pined unless the intention is "expressed in uneqmvocl terms . Since com 


im 

(3V Seaboard Air Line Co. v. U. S.. (1923) 
U.S. 299. 

(4) Monongahela Navigation Co. v. U. S., 

(1893) 148 U.S. 312 (327). 

(5) U. S. v. Miller, (1943) 317 U.S. 369. 

(6) United States v. New River Collieries, 
(1923) 262 U.S. 341. 

(6a) U. S. v. Commodities Trading Corpn., 
(1950) 339 U.S. 121. 


(6b) U. S. v. Rowel son, (1943) 319 U.S. 

~ 66 ‘/7) Long Idand Water Supply Co. v. 
Brooklyn. (1897) 166 U.S 685 

(8) Sweet v. Reachel. (1895) 159 US. 380. 

(9) Blacksionc’s Commentaries, Bk. h 

P (10) Central Control Board v. Cannon 
Brewery Co.. (1919) A.C. 744 (752) ; A. G. '• 
De Keyset’s Hotel, (1920) A.C. 508. 
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presumption is no less applicable in relanon to emergency lcj; s ation. .. , , 

p Where a statute, on its proper construction, cannot be licl.l to i P r "'“ k “ 
for confiscation, any subordinate lcgislat.on made thereunder ht1' *‘ ks . ° 
deprive the subject of his property without payment of the full compensation 

'(C)'/lu^tm/la.—Sec ,r 51 1 (31) of the Commonwealth of Australia Constitution 
Act, 1900, gives the Commonwealth Parliament the power of 

"acquisition of property on just terms from any State or person for any purpose in respect 
of which Parliament has power to make laws \ 

The lime, manner, occasion and necessity for the exercise of the power of 
acquisition are matters exclusively for the Legislature. T he 
questions are—(i) whether the acquisition is on just terms (hut no.the 
of justice) and (if) whether the acquisition is in respect of ' , 

which Parliament has the power to make laws." As to jus, te n s has been 
held that the Court will no, invalidate a law unless the terms prmidcd by it a c 
such that reasonable men could not regard them as just. thus, a low rate of 
interest on compensation is no, unjust." But the Legislature cannot, by any 
device, withdraw from the determination by a Court whether any terms which it 
has provided arc just." If the compensation is not just, the whole Act fails. 

inducting t v J 1 ' at ac ^“ , s , | " t , ° t n cs 'acquisition', ,he American view of ‘substantial ahridpe- 
ment’ lias been generally followed. Thus, i, has been held that a regulation which 
makes it ‘difficult - , if not impossible, for a wool owner to dispose of his wool except 
under the direction of the Government and on terms offered by it, amounts to 

reqU(DHfV$t Germany.—Art. 14 (3) of the West German Constitution (194S) 
provides— 

"3. Expropriation shall be admissible only for the_ well being of % thc K cn ^ r *j| 


may be effected only by legislation or on a basis of law which shall regulate the ‘Ih^^nterc^'of 
of compensation. Compensation shall l»e determined after just consider;, ion of the^ in tore t* of 
the general public and participants. Regarding the extent of compcntation. an appeal may 
made to ordinary courts in case of dispute." 

Ari. 15, next, provides— 

"Land and landed property, natural resources, and means of production m nv f ^ t hc |’'''^^ 
of socialization be transferred to public ownership or other forms of P ub, £jy con oiled 
economy by law which shall regulate the nature and extent of comiKnsauon. Tor compcn a 
tion, Article 14, Paragraph 3, Sentences 3 and 4 shall apply appropriately. 

(E) Eire. —Art. 44 (2) 6 of the Constitution of 1937 says— 

"The property of any religious denomination or any educational institution shall not be 
diverted save for necessary works of public utility and on pay ment of compensation. _ 

(II) Newcastle Breweries v. R., (1920) I (Johnston y. Commonweallh,( ,1943) 67 C.L.R. 

K.B. 854 (866). 3141- Ordinarily, what the ownir ts entitled 

(11) Wyncs. Legislative and Executive to is the value to him of the(pro, >crtv taken 

Powers, p. 249 ; Minister of State v. Dalziel, (Minister for Arm y v. Parbury. (19 ) 

(1944) 68 C.L.R. 261 ; Bank of N. S. IP. v. C.L.R. 459). "The value to be ascerta" d 
Commonwealth, (1948) 76 C.L.R. I. the value to the seller of the prop. r ‘> ,n 1 *** 

(12) Grace Bros. v. Commonwealth, (1946) actual condition at the time of ” P ( ! h !n 

72 C.L.R. 269 ; Nelungaloo v. Commonwealth, with all its existing advantages and «‘* h 

(1950) 81 C.L.R. 144 (/57) P.C. its possibilities, excluding any ad'anttp< uc 

(13) Australian Marketing Board v. Tonk- to the carrying out of the scheme for which 

ing, (1942) 66 C.L.R. 77 (106-7). The Court the property is comoulsorily ;acquired l r ) ra r 

will not readily deny the justice of terms v. City of Frasentle, (191/) A.C. ,0 "; 

fixed by the Legislature f Andrews v. Howell, in Minister for Home v. Lazarus, (1919) 26 

(1941) 65 C.L.R. 2551. In considering C.L.R. 159]. 

whether the terms are Just, the Court may (14) John Cooke y Commonwealth (1922) 

have regard to the interests of the public as 31 C.L.R. 394; McChnton v. Co 

well as those of the person dispossessed wealth, (1948) 7a C.L.R. I. 


(II) Newcastle Breweries v. R., (1920) I 
K.B. 854 (866). 

(11) Wyncs. Legislative and Executive 
Powers, p. 249 ; Minister of State v. Dalziel, 
(1944) 68 C.L.R. 261 ; Bank of N. S. IP. v. 
Commonwealth, (1948) 76 C.L.R. 1. 

(12) Grace Bros. v. Commonwealth, (1946) 
72 C.L.R. 269 ; Nelungaloo v. Commonwealth, 
(1950) 81 C.L.R. 144 ( 157) P.C. 

(13) Australian Marketing Board v. Tonk- 

ing. (1942) 66 C.L.R. 77 (106-7). The Court 
will not readily deny the justice of terms 
fixed by the Legislature f Andrews v. Howell, 
(1941) 65 C.L.R. 255]. In considering 

whether the terms arc Just, the Court may 
have regard to the interests of the public as 
well as those of the person dispossessed 
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(F) Japan. —Art. 29 of the Japanese Constitution, 1946 says— 

"Private property may be taken for public use upon just compensation therefor." 

(G) Government of India Act, 1935 —Cl. (2) of Sec. 299 of the Act of 1935 was— 

"Neither the Federal nor a Provincial Legislature shall have power to make any law 
authorising the compulsory acquisition for public purposes of any land, or any commercial or 
industrial undertaking, or any interest in. or in any company owning, any commercial or 
industrial undertaking, unless the law provides for the payment of compensation for the 
property acquired and either fixes the amount of the compensation, or specifies the principles 
on which, and the manner in which, it is to be determined." 


It will be seen that the above provision was similar to cl. (2) of Art. 31 of the 
Constitution, as it originally stood, except on the following points: (*) Movable 
property 14 was not included within the scope of s. 299 (2). (it) The words ‘taken 
possession of were not there. ( iii ) For the words ‘provides for payment of com¬ 
pensation’ in s. 299 (2), Art. 31 (2) uses the words ‘provides for compensation’, and 
tor the words ‘to be determined’, Art. 31 (2) uses the words ‘to be determined and 
given*. 

Since the validity of a statute is to be determined with reference to the legis¬ 
lative competence existing at the time of its enactment, 1 * it is useful to examine 
the interpretation given to this provision inasmuch as prc-Constitution laws are 
not infrequently challenged as invalid on the ground that it is in contravention 
of Art. 299 (2) of the Government of India Act, 1935. 


(I) The word ‘acquisition’ was interpreted to refer to ‘confiscatory’ legislation, 17 
i.c., where the ownership of or title to private property was transferred to the 
Government as owner. 1 ** 1 * Hence, compensation was not payable under the sec¬ 
tion where the rights of the private owner were merely diminished and there 
was no question of a transfer of ownership to the Government, e.g.,— 

(i) Where the impugned law merely regulated the relations of landlord and 

tenant; 17 f ! 

(ii) Where the impugned law provided for the re-instatement of tenants 
evicted bv the landlord, except in specified circumstances ; : ® 

(ill) Where the impugned law only took over the management of the private 
property, with a liability to account for the income ;** 

(tv)* Where the land revenue payable by a grantee of land from the Govern¬ 
ment is increased,** or the exemption from payment of revenue which was 
conferred at the time of the grant is subsequently withdrawn.* 3 
The word ‘acquisition’ was held not to comprise ‘requisition’.* 4 


(II) Some controversy arose as to the interpretation of the word ‘land’ which 
was defined in sub-sec. (5) of s. 229 as including ‘immovable’ property of every 
kind and any rights in or over such property. It was held that the following 
kinds of interests were not comprehended within the definition of land as given 
above— 

(а) Right to exemption from land revenue.** 

(б) Right to receive additional statutory compensation, in addition to the 
market value, under s. 23 (2) of the Land Acquisition Act. I894. 15 


(15) Power to acquire movable property was 
conferred by s. (2) (xxiv) of the Defence of 
India Act, 1939. 

(16) Cf. Asstt. Collector v. Jamnadas. A. 
1960 Bom. 35 (42), where it is stated that 
Art. 31 (5) (a) of the Constitution docs not 
save inconsistency with s. 299 (2) of the 
Government of India Act, 1935 : also State 
of XV. B. v. Bela Barterjee, (1954) S.C.R. 558. 

(17) Jagannath v. United Provinces, A. 
1946 P.C. 127. 

(18) State of XV. B. v. Subodh Copal, A. 
1954 S.C. 92 (114). 


(19) Bhikaji v. Slate of At. P., A. 1955 S.C. 

781 < 786) ‘ - „ __ , . 

(20) Khairunnissa v. Ganga Prasad, A. 

1961 All. 191 (194). 

(21) Curudutt v. Stale of Bthar, A. 1961 
S.C. 1684: (1962) 2 S.C.R. 292. 

(22) Kunwar Lai v. C. P. & Berar, A. 1944 
F.C. 62. 

(23) State of Af. P. v. Laxmi Prasad, A. 
1960 M.P. 372. 

(24) Tan Bug v. Collector of Bombay, A. 
1946 Bom. 216. 

(25) Asslt. Collector v. Jamnadas, A. 1960 
Bom. 35 (42). 
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(III) The word ‘compensation’ in Art. 31 (2) of the Constitution was interpreted 
by die Supreme Court, in Bela Banerjee’s case, 1 to mean “a just equivalent of 
what the owner has been deprived of’. Since then it has been understood that 
the word ‘compensation’ was used in s. 299 (2) of the Government of India Act, 
1935, also, in the same sense. 24 It has, accordingly, been held that there has 
been no compliance with s. 299 (2)— 

(i) Where the compensation payable was not the market value of the property at 
the date of the acquisition, but the value prevailing at an anterior date, arbitrarily 
chosen, having no relation to the value of the land when it was acquired. 12 

(ii) Where the amount provided to be paid is less than the market value on 
the date of the acquisition. 3 


India 


Amendment. —See p. 183, ante. 

The doctrine of Eminent Domain. 

It has been already stated that the present clause embodies the principle of 
what is called ‘Eminent Domain’, or the 

“power of the sovereign to take property for public use without the owner’s consent." 1 

The justification for acquisition of private property for public purposes is that 
the interests of the public arc paramount and that in some cases, private interests 
have to be subordinated to public interests and the necessities of government.® 

One of the characteristic features of a sovereign power is its legal right to 
deal as it thinks fit. with anything and everything within its territory, to enable 
it to perform its proper functions. 1 This includes the right to take to itself any 
property within its territory,—eminent domain being thus the proprietary aspect 
of sovereignty, and is inseparable from it. T From this standpoint, it has been 
held in the United States, that the State cannot contract away its right of eminent 
domain. 4 

As our Supreme Court puts it— 

"It is a right inherent in every sovereign to take and appropriate private property belonging 
to individual citizens for public use. This right, which is described as eminent domain in 
American law, is like the power of taxation, an offspring of political necessity, and it is 
supposed to be based upon an implied reservation by Government that private property 
acquired by its citizens under its protection may be taken or its use controlled for public 
benefit irrespective of the wishes of the owner."* 


Conditions for the application of Cl. (2). 

Cl. (2) of the present article prescribes certain conditions, subject to which only 
such superior right of the State can be exercised: 

(i) One limitation is that such taking must be for a ‘public’ purpose. 


(1) State of W. B. v. Bela Banerjee, (1954) 
S.C.R. 558 (563). 

(2) Stale of W. B. v. Bon Behan, A. 1961 
Cal. 112 (//5). 

(3) Khandelwal v. Stale of U. P., A. 1955 
All. 12. 

(4) But in Asstl. Collector v. Jamnadas. 
A. I960 Bom. 35 (40). the Bombay High 
Court has expressed the vciw that Bela 
Banerjee’s case [(1954) S.C.R. 5581 related t> 
the interpretation of Art. 31 (5)-(6) and is 
not an authority for the interpretation of 
s. 299 (2). According to the Bombay High 
Court, ‘compensation’ in s. 299 (2) merely 
meant a compensation which was real and 
not illusory ; it was intended to reasonably 
indemnify the owner for the loss of his pro¬ 


perty and did not require the payment of 
the exact equivalent of the market value at 
the date of the acquisition. This view is. 
no longer good in view of the Supreme Court 
decision in Jeejeebhoy v. Asstl. Collector, 
(1964) S.C. [C.A. 775/621. where it has been 
held that there is no difference between 
Art. 31 (2) and s. 299 (2) with respect to 
the meaning of the word ‘compensation’. 

(5) Nicholas, Eminent Domain, Vol. I, 
pp. 2. 20-21. 

(6) Cooley, Constitutional Law. p. 480. 

(7) Kohl v. U. S., (1875) 9 U.S. 367 ; U.S. 
v. Carmack. (1947) 329 U.S. 230. 

(8) Chiianjit Lai v. Union of India, A. 
1951 S.C. 41 (54). Mukherjca J. 
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(A) In the United States it has been held that it is unconstitutional for the 
State to take privtae property for private use, i.e., to divest one citizen to b'enefit 
another, whether compensation is made or not. 

“The right of eminent domain docs not imply a right in the sovereign power to take the 
property of one citizen and transfer it to another, even for a full compensation, where tlie 
public interest will be in no way promoted by such transfer."* 

(B) In India, before the amendment of Art. 31 (2) by the Constitution (Fourth 
Amendment) Act, 1955, the Supreme Court held 10 that though Art. 31 (2), as it 
then stood, did not expressly make the existence of 'public purpose* to be a condi¬ 
tion for the acquisition or taking possession of property, it was an implied condi¬ 
tion and that the clause proceeded on the assumption that the property is required 
foi a public purpose. It is an ‘essential ingredient* in the very concept of ‘eminent 
domain*. Hence, the State cannot compulsorily take the property of one private 
person in order to give it to another private person. 10 

But the Amendment Act of 1955, by inserting the words ‘save for a public 
purpose’, has expressly made ‘public purpose* a condition for acquiring or 
requisitioning private property. 

As a result, it is now made clear that the State cannot, under cl. (2), acquire 
A’s property to give it to B, without any public purpose being involved.' 1 

(it) The power under cl. (2) can be exercised only by the authority of a law. 
If the State enters into a contract with a private owner to take his property, 
the State’s title depends upon the terms and validity of the contract. A defective 
contract cannot be validated by payment of compensation, without legislation. 
Conversely, if the property is acquired not under a statute, but under a contract 
(cf. Art. 299, post), the owner or occupier of the property wijl get merely the price 
payable under the contract and no question of compensation under the present 
clause would arise. 11 Property is compulsorily ‘acquired* when it is taken without 

the agreement of the owner.” . . . i i 

The requirement of legislation as a condition has been made clear by the 
redrafting of the clause by the Amendment Act of 1955. The process of compulsory 
acquisition by law. in fact, takes place when it I. not possible to acqmre the 
property by agreement with the private owners, individually.' 

(m) The subicct-mattcr must be ‘property*. ^ . 

(iv) It must be cither ‘acquired* or ‘requisitioned and the ownership or ti c 

right to possession, as the case may be, must be transferred either to the btatc 
itself or to a corporation owned or controlled by the State. . . 

(v) The other condition is that the law which authorises the appropriation 
must provide for payment of compensation to the owner in the ma f I ? nc ^^; d o < f , ° lh<; 
in the clause (or. otherwise it would be a mere spoliation on the part of the 

the meaning of cl. (2), compensation must be paid, notwithstanding any deg 
of public interest to the contrary. . 

“A strong public desire to improve the public condition is.no. enough «.warrant achieving 
the desire by a shorter cut than the constitutional way of paying for the change. 

The adequacy of the quantum of compensation is, however, not justiciable. 

(A1 ^7SA —AUkhld^of private property 10 and ‘every character of right, tide 
interest^ therein which a "citizen P mq P y possess*' 0 is subject to the powe^f 


or 


(9) Cooley. Constitutional Limitations. 
Vol. II. p. 1124. 

(10) Slate of Bihar v. Kameshuar, (IViz) 

S.C.R. 889 (935, 937. 902). , IO , 0 

(11) Kochuni v. Stale of Madras, A. ivou 
SC. 1080. 

(12) Cf. Commonwealth v. Huon Transport, 
(1945) 70 C.L.R. 293 (304, 329). 


(13) Halsbury. 3rd Ed.. Vol. 10. p. 3. 

(14) Chappel v. V. S., (1895) 160 U.S. 409. 

(15) Pennsylvania Coal Co. v. Mahon, 
(1922) 260 U.S. 393. 

(16) Lone Island M ater Supply Co. v. 
Brooklyn, (1897) 166 U.S. 685. 
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Eminent Domain. ‘Property’ indicates not only the physical thing itself but also 
the legal rights inhering in the citizen in relation to the thing, such as the right 
to possess, to use and to dispose of it. 17 

Apart from immovable property, the following arc instances of property 
coming under die power of Eminent Domain: 

(j) A patent owner’s royalty rights under the licence with the manufacturer. 1 * 
(ti) Right of user of a riparian owner in a river. 1 * 

(in) Easements. 20 

(i iv) Intangible property, including benefits of contracts. 2122 
(v) The future products of an industrial concern. 23 
(t*i) Charitable and religious institutions. 20 


(B) hut id. 

(I) Property, in this Article, means only that which can by itself be acquired, 
disposed of or taken possession of. ,, 2i Subject to this limitation, 1 it is designed, 
to include private property in all its forms- and “must be understood both in a 
corporal sense as having reference to all those specific things that arc susceptible 
of private appropriation and enjoyment as well as in its judicial or legal sense 
of a bundle of rights which the owner can exercise under the municipal law with 
respect to the user and enjoyment of those things to the exclusion of all others". 3 

‘Property’ thus includes— 

(a) Any proprietary interest, including a temporary or precaiious interest, such 
as that of a mortgagee or lessee.* 

It thus includes mere possessory interest, provided it is accompanied by a 
claim of ownership, such as the interest of a person who is holding by adverse 
possession which lias not yet ripened into ownership by lapse of the required 
statutory period.*** 

On the other hand, actual possession is not an essential ingredient to constitute 
property, and the interests of remaindermen and reversionary interests of landlords 
are property* for the purposes of compensation when the land is taken under the 
power of eminent domain.* 

Nor is beneficial interest necessary. Hence, persons holding property in trust 
for a public school cannot be dispossessed without authority of law. 7 

(b) Any interest in a commercial or industrial undertaking." or business;'* 
c.g., occupations connected with the transport of goods, 10 the business of an 
hotel ; ,u a managing agency.* 

The materials of a business as well as its goodwill arc ‘property’. 10 

(c) The hereditary interest in and right of management of the head of a 
Hindu religious endowment; 2 hereditary ‘cash grants’ in Hyderabad, enjoyed 
without rendering any services." 


(17) U. S. v. General Molars Corp., (1945) 
323 U.S. 373. 

(18) AI mo-Motor Co. v. Timken-Delre.il 
Co., (1944) 144 F. 2d. 714. 

(19) U. S. v. Powe I son, (1943) 319 U.S. 266. 

(20) Nichols, Eminent I)om:iin, Vol. I, p. 
97; 855. 

(21) Cincinnati v. Louisville R. Co., (1911) 
223 U.S. 390. 

(22) Hrooks-Scanlon Cor bn. v. U. S., (1924) 
265 U.S. 106. 

(23) Liggett v. Myers Co., (1927) 274 U.S. 

(24) Chiranjit Lol v. Union of India, (1950) 
S.C.R. 869 (923). Das J. 

(25) A mar Singh v. Custodian. A. 1957 
S.C. 599. 

(1) Dwarkadas v. Sludaf>ur Co., A. 1951 
Bombay 86. 

(2) Commr. II. R. F.. v. Iuikshmindra, 
(1952-4) 2 C.C. 191 (/96). 


(3) Stale of IP. li. v. Subodli Copal, (1954) 
S.C.R. 587 (Sastri C.J.). 

(4) Suryahal v. Slate of U. P. (1952) 
S.C.R. 1059. 

(5) Perry v. Clissold, (1907) A.C. 73. 

(6) Nichols. Eminent Domnin. 1950, Vol. 
II, pp. 13. 31. 

(7) Dwarka v. Stale of Bihar, A. 1959 
S.C. 249. 

(8) Saghir Ahmed v. Slate of U. P., (1955) 
1 S.C.R. 707. 

(9) /. K. Trust v. Commr. of I. T., (1958) 
S.C.R. 65 {71, 74). 

(10) Mackeritch v. Gupta, (1945) 49 C.W.N. 
322 (326); also 49 C.W.N. 583 (587) ; Lahore 
Electric Suply Co. v. Punjab, (1943) 24 Lah. 
617. 

(11) Veernath v. State of Hyderabad, A. 
1957 A.P. 1034. 
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(d) A right of pre-emption conferred by Mahomedan law or by custom (as 
distinguished from a personal right when created by contract). 12 

( e) Benefits of a contract which are transferable per se. 13 
(/) Shares in a company. 13 

(g) The property may be in existence or may come into existence in future. 
Thus, in exercise of its war power, the State can acquire the future products of 
an industrial concern. 14 

(h) Property includes both movable and immovable property tangible and 
intangible property, e.g., the rights of patentee, 14 easement. 14 

But an incorporeal right which cannot be alienated or acquired by itself can¬ 
not be regarded as a ‘property’ within the meaning of this Article, e.g.— 

(i) The right to hold a land revenue-free. 14 

( 11 ) The rights of share-holders of a company, e.g., to elect directors, to apply 
for winding up, which arc not transferable apart from the shares. 13 

(i'ii) The interest of an allottee under the Evacuees Act, 1947, which arises 
from a statutory grant.' 7 

(II) On the other hand, no right or interest constitutes ‘property’ unless the 
law recognises it as a proprietary right. 13 

Hence, the following interests have been held not to constitute ‘property’ 
within the meaning of this Article— 

(«) A public office. A public officer has no vested or proprietary interest in 
his appointment. 14 A public officer is not in the nature of a property but of a 
fiduciary relationship between the State and the public officer who is charged 
with certain duties and obligations. 14 

Even where the office is hereditary, it docs not create a right of property if the 
appointing authority has the power to abolish the office. Again, the fact that the 
holder of the office is entitled to property as remuneration for his office docs not 
create a right of property if the Government has the right to resume the grant. 14 * 
In such a case, no compensation is payable under Art. 31 (2) for abolition of the 
office or resumption of the grant. 14 * 

( b ) A mere chance or prospect of having particular customers. 20 
(cj The right to use a public highway.' 1 

(d) The right to manufacture liquor. 22 

(e) A bare contractual right, 23 or the right of a bare licensee, 24 unattended 
with any interest in property. 

(f) A grant-in-aid, until it is actually paid. 24 

(g) The interest of an allottee of evacuee property under the Evacuee Property 

Administration Acts 17 (which is in the nature of a statutory licence). | 

(/i) A right of superintendence of property, without any beneficial enjoyment. 

(III) Since Art. 31, per sc, did not create any right of property but only pro¬ 
tected rights which otherwise existed, a prc-Constitution right which was not 


(12) Audit Behari v. Cajadhar, (1955) 1 
S.C.R. 70 {84). 

£ 3) Dxcarkadas v. Sholapur Co., (1954) 
R. 674 (725-6). 

(14) LiRRCtl & Myers Co. v. U. S., (192/) 
274. U.S. 215. 

(15) fames v. Campbell. (1882) 104 U.S. 
356 : Nicholas.. Eminent Domain. 1950. Vol. 

’ (16) Girijananda v. State of Assam, A. 1956 
Assam 33 {48). . IO „ 

(17) A mar SirtRh v. Custodian, A. 1957 

S.C. 599. 

(18) Sukhanandan v. State of Bihar, A. 
1957 Pat. 617 (63/). 

(19) RcadirtR v. Alt. Gen., (1951) I AH 
E.R. 617 (62/) H.L. 


(19a) Collector v. Deshpande, A. 1964 S.C. 

(20) Ram Jaxaua v. State of Punjab, (1955) 
2 S.C.R. 225 (242). 

(21) SaRhir Ahmad v. State of U. P., (1955) 

1 S.C.R. 707. . , 

(22) Manohar v. State of Rajasthan, A. 
1954 Raj. 85. 

(23) Shaniabai v. State of Bombay, A. 1958 
S.C. 532 (536): (1959) S.C.R. 265. 

(24) Joseph v. State of Kerala, A. 1958 
Ker. 290. 

(25) Rameshuar v. Commrs., A. 1959 S.C. 
498 (503). 

(1) Bira Kishore v. Stale of Orissa, A. 
1964 S.C. 1501. 
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recognised as a right of property under s. 299 (I) of the Government of India Act, 
1935, cannot be deemed to be a property under Art. 31 of the Constitution." 1 

Whether any kind of ‘property’ is exempt from the power of compulsory 
acquisition. 

No kind of ‘property’ is exempt from the power of ‘eminent domain’ belong¬ 
ing to the State. Thus, it has been held that the following kinds of property may 
be acquired or ‘requisitioned’ in compliance with the conditions laid down in 
Art. 31: 

(t) Property already dedicated to a public use, including religious endowments. 

That the property is already dedicated for a public purpose is no objection 
against its being acquired for another purpose.* In Suryapal v. State of V. P., 2 
Mahajan J. observed— 

“A charity created by a private individual is iu*x immune from the sovereign power to 
compulsorily acquire that property for public purposes. It is incorrect to say that the vesting 
of these properties in the State under the provisions of the Act in any way affects the charity 
adversely because the net income that the institutions arc deriving from the properties has 
been made the basis of compensation awarded to them." 

Das J. 2 similarly observed— 

"The property belonging to the religious institution will only change its form, namely, 
from immovable property into money." 

This is also the position in the U.S.A.: 9 

"There is no question that the Legislature, in the absence of constitutional prohibition, 
has the power to authorize the taking of land devoted to one public use for a different public 
use." 4 

The following kinds of property arc not, therefore, exempt from the sovereign 
jw)wer of ‘acquisition’— 

(t) The personal property of cx-Rulcrs of Indian States. 4 * 

fit) bands held under Chatwali tenure.* 

(in') Crown grants. 7 '* 


Whether money and choscs in action can be compulsorily acquired. 

Both in the U.S.A. and in India, a controversy has arisen as to whether ‘money’ 
and ‘choscs in action’ can be the subject of acquisition by the State in exercise 
of its power of Eminent Domain. 

(«) U.S.A .—In the U.S.A., though it is established that any kind of property 
is subject to the exercise of the power of eminent domain, the opinion has been 
expressed by some text-book writers*' 10 that money and choscs in action cannot 
be acquired in exercise of the power of eminent domain. The reason offered for 
this exception, as explained by Nichols, 11 is not based on an implied inherent 
limitation of the power of eminent domain, ‘‘but upon the difficulty of effecting 
a taking of money that would be of any service to the public without violating 
the Constitution.” The argument is thus put by Nichols'*— 

"A* compensation must be paid in money and if not in advance, at least with such 
expedition as conveniently may be had, the seizure of money without compensation or with 
an offer of payment in notes, bonds or merchandise,—in other words, a forced sale or loan,— 


(la) Slate of Gujarat v. Vo*a Fiddali, A. 
1964 S.C. 1043 (1058). 

(2) Stiryafial v. State of U. P., (1953) 
S.C.A. 932 (953, 963). 

(3) West Rhcr Co. v. Dix, (1848) 6 How. 
507 (U.S.). 

(4) Nichols, Eminent Domain. 1950, Vol. 
I, p. 150. 

(5) Vishesuar v. Stale of A/. P., (1952) 

S.C.R. 1020 (1055). 


(6) A tanmohan v. State of Bihar, A. 1955 
N.U.C. (Pat.) 3984. 

(7) Venkat v. State of Hyderabad, A. 
1955 Hvdcr. 44. 

(8) State of Bihar v. Kameshitar, (1952) 
S.C.R. 889 (943). 

(9) Willis, Constitutional Law, 1936, 

p. 816. 

(10) Coolev, Constitutional Limitations. 
Vol. II. p. 117. 

(11) Nichols, Eminent Domain, Vol. I, 
p. 100. 
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however, it may be justified by dire necessity would not be a constitutional exercise of 
the power of eminent domain.” 

The view of Cooley 10 seems to be in that it is not excluded from the purview 
of eminent domain, but that it would not be proper to exercise the power of 
eminent domain to seize money as that would be amounting to a forced loan to 
which the Government should not resort in normal times — 

“From this statement, however, must be cxccptctd money or that which in ordinary use 
passes as such, and which the Government may reach by taxation and also rights in action 
which can only be available when made to produce money ; neither of which can be needful 

to take under this power . Taking money under the right of eminent domain when 

it must be compensated in money afterwards could be nothing more or less than a forced 
loan, only to be justified as a Iasi resort in a lime of extreme peril where neither the credit 
of Government nor the power of taxation could be made available.” 

Cooley further observed' 2 — 

“The principle of compulsory acquisition of property is founded on the superior claims 
of the whole community over an individual citizen but is applicable only in those eases 
where private property is wanted for public use or demanded for the public welfare and 
that no instance is known in which it has been taken for the mere purpose of raising revenue 
by a sale or otherwise and the exercise of such power is utterly destructive of individual right.” 

The argument of forced loan is thus repudiated by Nichols"— 

“Circumstances might occur under which a solvent State required a large sum of money 
in a certain place at once for an unquestioned public use and an individual whose coin was 
seized with the certainty of repayment as soon as funds could be brought to the scene of 
the trouble from the State treasury would hardly complain that he was deprived of his 
constitutional rights.”'* 

In other words, the seizure of money with provision for compensation 
afterwards may not in all situations be a forced loan. Moreover, even in the 
United States such a forced loan may be deemed constitutionally proper in a state 
of emergency." So far as the Federal Government is concerned it has already 
been held that the Federal Government has, under its power of eminent domain 
together with its power over finance and currency, the power to take gold and 
gold certificates. 13 

So, according to Nichols, the Federal Government has the power to acquire 
in exercise of its powers of eminent domain even money as well as choscs in 
action. Though Cincinnati v. Louisville R. Co." is not a direct authority, still 
it shows that intangible property such as contractual rights can be the subject 
of acquisition in exercise of the power of eminent domain. 

On general principles, thus, the view of Nichols that both money and choscs 
in action can be acquired by the Federal Government in the U.S.A. cannot be 
brushed aside. 

( b ) India. 

I. In State of Bihar v. Karneshwar, 11 the Court was sharply divided on the 
present question. 

While Mahajan, 1 * Mukherjea" and Chandrasekhara Aiyar, 20 JJ. held that 
under Art. 31 (2) of our Constitution, money and choscs in action could not be 
acquired or taken possession of. Sastri, C.J. and Das. J. held the view that there 
was nothing in Art. 31 (2) to exclude these items which were property under the 
ordinary law and were transferable inter partes.** 

Mahajan, J. 2= relied on Cooley, but held that the power of compulsory acqui- 

(18) Ibid., pp. 943 4. 

(19) Ibid., p. 961. 

(20) Ibid., pp. 1015-8. 

(21) Bombay Dyeing Co. v. Stale of Bom¬ 
bay. (1958) S.C.R. 1122. 

(22) State of Bihar v. Kameshuar, (1952) 
S.C.R. 889. 


(12) Coolcv, Constitutional Limitations, 
Vol. II. p. 113. 

(13) Mitchell v. Harmony, 13 How. 128. 

(14) People v. Brooklyn, 4 N.Y. 419. 

(15) Nortz v. V. S.. 294 US. 317. 

(16) Cincinnati v. Louisville R. Co., (1911) 

223 U.S. 390. „ , /10 „, 

(17) Slate of Bihar v. Kameshvar, (19^2) 
SPK 889. 
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sition could not be used for the mere purpose for adding to the rc\cnucs of the 
State. 

Mukherjea, J. 22 observed— 

“.Taking money under the right of eminent domain when it must lie com jiv ti¬ 

nted by money afterwards, could lx* nothing more or less than a forced loan and it is diflu tilt 

to say that it comes under the head of acquisition or requisitioning of |>r»|ieriy.an<l 

is embraced within its ordinary connotation.’' 

Aiyar, J. 23 held that though money and choses in action are movable property 
and would prinut facie conic under the power of compulsory acquisition the power 
under Art. 31 (2) could not be used to support such acquisition "on the ground 
that generally speaking there would be- no public purpose in their acquisition.' 
In other words, Aivar, J. was of the view that mere raising of revenue was not a 
public purpose sufficient to support the power of eminent domain. 

Both Sastri, C.J. and Das. J. confined their attention to choses in action because 
the point at issue was whether zaniindars* right to recover the arrears of rent 
from the tenants could be acquired by the State under the Bihar Land Reforms 
Act. 1950. Both of them held that the arrears of rent constituted property and 
where the Government acquired such right on payment of compensation in bond 
or on payment of compensation at an amount less than the face-value of the 
ears due, there might at best be a question of inadequacy of compensation 


a r rear: 


which in the present case could not be questioned in view of clause (4) of Art. 31 
and Art. 31 A. 

II. The question was next raised in Bombay Dyeing Co. v. State of Bombay. 91 
The judgment of the Court was delivered by Venkaiarama Aiyar. J. Kven though 
the Court held that Art. 31 (2). as it then stood, was attracted to the impugned 
legislation, the Court did not propose to decide the question whether mnnev could 
be taken under Art. 31 (2). but nullified the impugned provision under Art. 19 (5) 
as being an unreasonable restriction iqx»n the right of property of the employees 
under Art. 19 (I) (/). Nevertheless, his laird ship was inclined to follow the majo¬ 
rity view in Ka me shear's case, 17 and observed that all that was property within 
the meaning of Art. 19 (I) (/). may not be •property* within the purview of 
Art. 31 (2). 

Art. 31 (2) has undergone significant changes since Kamcshzcai's easy 2 was 
decided, and it is really interesting to guess what the- judgment of the Supreme- 
Court might be if the case were presented to-day. Not only Art. 31 A. but also 
clause (2) itself precludes any inquiry as to the adequacy of compensation. If. 
therefore, the State ‘acquires’ a claim to money belonging to a private individual 
and gives bonds in lieu thereof, no Court can'question the adequacy of compen¬ 
sation so that it may be struck down as a forced loan. It may simply be pointed 
out that there is no prohibition against a forced loan under our Constitution and 
the only prohibition (under Art. 265) is against taxation without legislation. When, 
therefore, instead of taxing the subject, the State acquires the property by legisla¬ 
tion and on payment of some compensation, however inadequate, there cannot 
be any violation of any express provision of our Constitution. The question 
raised is, at most, one of propriety, not of constitutional validity. It is. again, n 
different question to urge that the power of eminent domain cannot be exercised 
for the mere purpose of raising revenue. 


Property of an alien. 

Alien friends would be entitled to the protection of cl. (2) as of cl. (I) of this 
Article. 31 But the power of confiscating the property of an alien enemy is a 
necessary incident of sovereignty.* 4 "** 


(2.1) Cf. Silesian-A m erica it Cot fin. v. Clark, (245): V. S. v. Chemical Foundation, (1926) 

(1947) 332 U.S. 469. 272 U.S. 1 (//). 

(25) Stephen’s Commentaries, 20th Ed., 
(24) Stoehr v. Wallace, (1921) 255 U.S. 239 Vol. I. p. 538. 
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Whether Art. 31 (2) extends to Government property. 

(A) U.S. A. Even though the Fifth Amendment to the American Constitu¬ 
tion expressly refers to ‘private’ property (p. 200. ante), the federal power of 
eminent Domain has been extended to the public property of a State' or of an 
instrumentality of a State, 1 2 3 without the consent or concurrence of the State 

J hough there is no express provision in the Constitution enabling Congress to 
make any law for the acquisition of property, it has been held by the Supreme 
Court that this can be done in so far as it is necessary to effectively exercise the 
powers conferred upon it by the Constitution. 5 and that the fact that a property 
is situated in a State is no barrier to the exercise of this implied power. 4 On this 
theory, it has been held that if the construction of a reservoir is necessary for the 
purposes of flood control, in the exercise of the ‘commerce power’ to do so. Congress 
may authorise the acquisition of lands in State where the reservoir is to be cons¬ 
tructed.' The power of eminent domain has, thus, been considered to be a power 
ancillary to the powers granted to Congress. 5 4 Such power may be exercised in 
respect of lands in the States, without the consent of the States concerned, because 
otherwise the powers granted to the Congress would be nugatory: 6 

“The powers vested by the Constitution in the General Government demand for their 
exercise the acquisition of lands in all the States. These arc needed for forts, armories and 

arsenals.and for other public uses. If the right to acquire property for such uses may be 

made a barren right by the unwillingness of property holders to sell, or by the action of a 
State prohibiting a sale to the Federal Government, the constitutional grants of power may 
be rendered nugatory, and the Government is dependent for its practical existence upon tho 
will of a State.This cannot be*'.* 

Hut though the power of eminent domain has been said to be an attribute 
of sovereignty in the case of the Federal Government, and it has been held that 
the powers granted by the Constitution to the Federal Government may be ren¬ 
dered nugatory unless the Federal Government is allowed to exercise this power 
even against property belonging to the State Government, no such view has been 
taken in the case of a State Government. The Supreme Court has held that the 
States have no coi responding power of acquiring federal property without consent 
of the federal Government, 7 owing to the supremacy of the federal government 
which is entrusted with a ‘national' purpose, 6 —excepting federal land situate in a 
State, which is not reserved for any of the purposes of the federal government. 6 

I.and belonging to a local authority is not regarded as governmental property 
and may be acquired by the Federal or a State Government in the exercise of its 
sovereign powers. 10 When property to be acquired is already devoted to public 
use the usual rule is that it cannot be acquired for another public use unless the 
intention of the Legislature is express. But the case of acquisition of municipal 
lands by the Federal or State Government is not subject to this rule, and the 
‘public’ character of the property docs not limit the sovereign power of Eminent 
Domain. 

(B) England. —Briefly speaking, ‘Crown land’, that is, land belonging to the 
Crown in her political capacity (as distinguished from her personal rights in a 
Duchy) or belonging to a Government department, is exempt from the statutes 
providing for compulsory acquisition, e.g., S. 83, Town and Country Planning 
Act, 1947 : S. 61, Town and Country Planning Act. 1954. 

But land held by local authorities or any other statutory authority is not 
exempted from such acquisition. The only difference from private lands is that 

(1) Oklahoma v. Atkinson Co., (1941) 313 
U.S. 508 (5J4). 

(2) U. S. v. Gettysburg R y., (1896) 160 
U.S. 668. 

(3) U. S. v. Darby, (1940) 312 U.S. 100 

^ (4) U. S. v. Wayne County, (1919) 252 

(5) Cherokee v. South Kansas Ry., (1889) 

135 U.S. 641. 


(6) Kohl v. US., (1875) 91 U.S. 367. 

(7) Utah Power Co. v. U. S., (1917) 243 
U.S. 389. 

(8) New Orleans v. U. S.. (1836) 10 Pet. 
662: U. S. v. Catmaclt, (1947) 329 U.S. 230 
(242). 

(9) Texas R. Co. v. Kirk, (1885) 115 U.S. 

(10) U. S. v. Jotham Bixby Co., 55F. 2d. 
317. 



Art. 31(2)1 


Fundamental Riciits 


215 


a special Parliamentary procedure is required in the case of compulsory acquisi¬ 
tion of such lands, e.g., s. 1 (2) Acquisition of Land (Authorisation) Procedure 
Act, 1946. 

(C) Australia. —S. 51 (xxxi) of the Constitution Act specifically empowers the 
Commonwealth Parliament to make laws for the acquisition of State property in 
the same way as that of a private person (sec p. 202, ante). Since there is express 
provision to this effect, no problem arises there as regards the power of the Com¬ 
monwealth to acquire State property, but. in the absence of any such provisi >n 
in favour of a State Government, it Is not possible for a State Legislature to make 
a similar provision for the acquisition of property vested in the Commonwealth. 

(D) Canada .—The decisions in Canada seem to suggest the powers vested in 
the Dominion, e.g., with respect to a railway or telephone, would extend to pro¬ 
perty situate in the Provinces." '* But the Dominion Parliament has no power 
‘‘to transfer to itself property which has, by the British North America Act, been 
left to the Provinces and not vested in it".' 3 

(E) India .—-The comments of the Author, under the present head, at p. 210 
of Vol. II of the previous Edition, was as follows— 

“The existing law of land acquisition,—the Land Acquisition Act. 1894. has 
been held to be inapplicable to land belonging to Government, 14 and s. 2 of the 
Land Acquisition (Mines) Act. 1952 expressly saves the rights of the Co\eminent 
to any mines or minerals from the operation of the Act. 

Cl. (2A) to Art. 31 now makes it clear that Cl. (2) of the Article refers only 
to cases where the property of a private person is transferred to the State or a 
public corporation. Heme, no question of governmental property being ‘acquired’ 
under Art. 31 (2) arises. When the property vested in one Government is required 
for the purposes of another, that can be transferred only by agreement as between 
the two Governments. 


A local authority is a statutory body in India and is regarded as an artificial 
person rather than an authority exercising sovereign power. Hence, the property 
of a local authority is capable of being compulsorily acquired or requisitioned by 
the Union or a State Government.” 

This question has since come up before the Supreme Court in State of West 
Bengal v. Union of India. 1 * The Author's view that the property of one Govern¬ 
ment cannot be acquired by another Government under Art. 31 (2) was accepted 
by Subba Rao J. in the minority, but the majority took the view that though a 
State Government cannot acquire the property of the Union, it was competent for 
Parliament to make a law empowering the Union to acquire property belonging 
to a State Government. 

The majority judgment in the instant case 13 deserves careful consideration by 
the Court on an appropriate future occasion inasmuch as, having emphasised in 
other cases'* that the Constitution must be interpreted according to its expressed 
intentions and not according to a priori notions as to the supposed intentions of 
its makers, the majority has, it is submitted with respect, exposed itself to the 
question whether it has adhered to that golden rule of interpretation, in asserting 
that a ‘concept of superiority of the Union over the States’" pervades the manifold 
aspects of the Constitution, including Art. 31 (2), notwithstanding the language 
used in this latter provision. As Subba Rao J. holds, 1 * there is no such implied 
concept of Union superiority underlying our Constitution," 4 as has been evolved 


(11) Canadian Pacific Ry. v. Corporation, 
(1899) A.C. 367. 

(12) A. G. for Br. Columbia v. Canadian 
Pacific Ry., (1906) A.C. 204. 

(13) A. G. for Canada v. A. G. for Ontario, 
(1898) A.C. 700. 

(14) Deputy Collector v. Aiyavu, (1911) 9 
X.C. 341 (Mad.); Bhandi v. Ramadhin, 10 


C.W.N. 991 ; Moos v. GoU. of Bombay, A.I.R. 
1926 Bom. 47. 

(15) State of If'. B. v. Union of India, A. 
1963 S.C. 1241. 

(16) Cf. Gopalan v. State of Madras, A. 
1950 S.C. 27 (42). 

(17) Ibid., P. 1259. 

(18) Ibid., P. 1278. 

(18a) Sec, further, f.n. 23 at p. 28 if Vol. I. 
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bv the Courts while interpreting the laconic provisions of the American Cons¬ 
titution : 

“The Indian Constitution accepts the federal concept and distributes the sovereign powers 
between the co-ordinate constitutional entities, namely, the Union and the States". 

There is no apprehension of projects of national importance being defeated 
by reason of absence of power in the Union to compulsorily acquire property 
belonging to a State, for, as Subba Rao J. holds, 1 ” the object may be achieved by 
agreement between the two governments. The Union is not lacking in coercive 
powers conferred by the Constitution itself against a recalcitrant State which would 
not agree to part with a property which may be needed for the implementation 
of a national scheme. On the other hand, where the matter is left to agreement 
between the two units of government set up by the federal Constitution, the diffi¬ 
culties and interests of both parties arc likely to be properly analysed and con¬ 
sidered than where direct power of compulsory acquisition is placed unilaterally 
in the hands of one of the units. Some compensation has to be given to a State 
even if acquisition were possible under Art. 31 (2). Is it not proper and dignified 
that the quantum of compensation be fixed on a governmental level by negotia¬ 
tion than by the provisions of a statute made by the Union itself? 

Apart trom these general considerations, the Author still ventures to submit 
respectfully that the language of Art. 31 (2) would not warrant the conclusion 
that it authorises the Union to compulsorily acquire the property of a State though 
a corresponding power is not, apparently, conceded by the majority to the State, on 
the ground of the supposed ‘superiority of the Union'. The majority strongly 
relies upon the fact that Entry 42 of List III, which relates to the legislative power 
foi acquisition—"Acquisition and requisitioning of property",—uses the word 
‘property’ generally, without making any exception in respect of the property 
vested in a State. But if that be so, the same argument is available in favour of a 
State Legislature acquiring propedty vested in the Union, because of the undeniable 
fact that Entry 42 belongs to the Concurrent List. Again, it would not be 
legitimate to interpret Entry 42 as including governmental property if the 
language of Art. 31 does not warrant such an interpretation. For, as the Supreme 
Court has repeatedly held. 19 and that even in connection with Art. 31, in parti¬ 
cular, 20 the Entries in the Legislative lists do not confer legislative power but 
merely distribute the fields of legislation, the power to legislate being conferred 
by the substantive provisions of the Constitution laid down in the Articles; at 
any rate the Entries cannot in any way override or circumscribe the powers con¬ 
ferred by the relevant Articles. In determining the ambit of the legislative power 
relating to acquisition, therefore, we are to proceed from Art. 31 to Entry 42 and 
not conversely. 

It is patent that while cl. (1) of Art. 31 deals with deprivation of property 
otherwise than by the process of acquisition, cl. (2), read with cl. (2A), deals with 
one species of deprivation, namely, deprivation by means of acquisition, and this 
is clear from the concluding words of cl. (2A),—-notwithstanding that it deprives 
a person of his property.” Now, so far as cl. (I) is concerned, it is beyond question 
that it aims at the property of an individual or a ‘subject’ and not the State itself. 
The words ‘save by authority of law* recall the celebrated decision in Entick v. 
Carrington 21 and fix the object of this clause, namely, that it is intended to 
protect private property from being invaded by the Executive without the authority 
of law, which represents the consent of the nation. The object of the provision, 
in short, is to ensure the Rule of law, with regard to the proprietary rights of an 
individual and has no relevance to a property owned by a unit of the State itsc • 
The majority in the West Bengal ease 22 assumed that the word ‘person , wnic 
in cl. (I). to define the scope of that clause, is absent from cl. (2) and (2 )• 


used 


(19) E.C., Calcutta Gas Co. v. Stale of 
IV. II., A. 1962 S.C. 1044 (1049). 

(20) Slate of Biliar v. Kamrshuar, A. 1952 
S.C. 252. 


(21) Entick v. Carington, (1765) 19 St. Tr. 

1067 (see p. 195, ante). . 

(22) state Of I Vest Bengal v. I nion I 
India, A. 1963 S.C. 1241 (1264). 
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This assumption is. however, incorrect as would appear from the concluding words 
of d. (2A), which have been referred to by me earlier. These words, read with 
cl. (2) to which it is in the nature of an Explanation, make it clear that in order 
to constitute a valid acquisition within the purview of cl. (2), there must be not 
only the 'authority of a law', just as in the case falling under cl. (I). but further 
that the deprivation of the property of the person must be made in one specific 
mode, namely, by way of transfer ot the property to the State. Obviously, the other 
party to the transfer-must be the ‘person’ who is going to be deprived of his pro¬ 
perty by the law. The word 'person’ cannot, in the present context, include a 
Government, unless vve can make the same conclusion with regard to the word 
’person’ in cl. (I). Whatever be the wider meaning imputable to the word ‘person’ 
when used genetically, in the context of the word ‘State’ in cl. (2A), it cannot, 
again, be understood to include the State itself, in which case, there would be no 
two parties which arc essentially required for a 'transfer*. There is, of course, 
an apparently stronger argument in the majority judgment," 1 namely, that if the 
scope of els. (2) and (2A) be confined to private property and the word ‘person’ 
be restricted to a natural person, it would mean that the property of non-sovereign 
authorities like municipal and local bodies cannot he acquired by legislation at 
all, for, the definition of a 'State' in Art. 12 of the Constitution includes local and 
other authorities. That definition, however, may be excluded “if the context 
otherwise requires”. The |x»vver of legislating for acquiring property under Art. 31 
(2) may be exercised only by the Union or a State l.cgislalitre, and the ‘transfer’ 
contemplated by cl. (2A)*means a transfer to the Governmental unit to which the 
Legislature is the legislative organ. A local body, itself set up by a statute, cannot 
make a law- providing for acquisition of property. It is. therefore, not illogical to 
hold that cl. (2A) and the word ‘person* used therein, includes the acquisition of 
the property of a natural person as well as artificial persons such as statutory 
authorities but not any unit of the State itself which is capable of exercising the 
legislative power of acquiring property. Above all. if the power of the Union 
Legislature to acquire property belonging to a State is to be derived from an 
interpretation of els. (2) and (2A), there is no reason whatever why the corresponding 

r awer to acquire Union property cannot be similarly derived by a State Legislature 
y interpretating the same provisions. 

II. ‘Public purpose’. 

(I) The expression ‘public purpose’ is not capable of a precise definition and 
has no rigid meaning. The definition of the expression is elastic and takes its 
colour from the statute in which it occurs, the concept varying with the time and 
state of society and its needs. The point to be determined in each case is whether 
the acquisition is in the general interest of the community as distinguished ftom 
the private interest of an individual.* 4 '** 

No hard and fast definition of a ‘public purpose* can, therefore, he laid down. 
Whatever furthers the general interests of the community 1 as opposed to the parti¬ 
cular interests of the individual must be regarded as a public purpose and the 
expression has to be construed according to the spirit of the times in which the 
particular legislation is enacted.* 4 Thus, 

“With the onward march of civilisation our notions as to the scope of the general interest 
of the community are fast changing and widening with the result that our old and narrower 
notions as to the santity of the private interest of the individual can no longer stem the 
forward flowing tide of time and must necessarily give way to ihc broader notions of the 
general interest of the community.”* 4 


(23) P. 1264. 

(24) Stale of Bihar v. Kameshuar, A. 1952 
S.C. 252 (274, 299, 292. 311). 

(25) Somawanli v. Stale of Punjab. A. 1963 
S.C. 151 (76/ ; 163). 

(1) E.f'., things conductive to the safety, 
health or comfort of the public, such as 
works relating to transportation, education, 
C2—28 


recreation, communication, irrigation, drain- 
age, reclamation of waste lands, supply of 
essential commndititcs such as water, electri¬ 
city. housing (where provision for public 
accommodation is necessary), slum clearance, 
flood-control embankment, and the like 
constitute public purposes (Nichols. Emi¬ 
nent Domain, 1950, Vol. II. pp. 499-594J. 
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Again, in determining whether a purpose is a public purpose, not only the 
present demands of the public but also the future demands as may be fairly anti¬ 
cipated, should be taken into consideration. 2 

(II) A purpose which is for the benefit of individuals may still be a ‘public’ 
purpose, provided such persons arc benefited not as individuals but in furtherance 
of a scheme of public utility. 2 ' 4 

“If the use for which land is taken by eminent domain is public, the taking is not invalid 
merely because an incidental benefit will ensure to private individuals."* 

Thus, the acquisition of lands for a society formed for construction of houses 
for clearing slum areas and housing poor people or in areas where there is an 
acute shortage of dwelling accommodation, 4 is a ‘public purpose’, even though the 
direct and immediate beneficiaries were the members of the society. 7 Even the 
allotment of requisitioned premises to informers of vacancies does not take away 
from the public purpose behind the requisition if the informers arc homeless and 
are in need of accommodation.* Similarly, the excavation of an irrigation channel 
is a public purpose even though an adjoining private owner is immediately bene¬ 
fited by it.® 

(III) The test of a public purpose is whether it is useful to the public rather 
than its use by the public. 10 If the purpose for which the acquisition is made 
results in benefit or advantage to the public, it is a ‘public’ purpose, though the 
acquisition may be in favour of a private corporation or of individuals. It is not 
essential that the entire community or even any considerable portion thereof 1 ' 
should directly enjoy or participate in the improvement, 12 provided the object of 
acquisition advances a public purpose. 

(IV) If the object be a 'public purpose’, it does not cease to be so merely 
because the compensation payable for the acquisition is to be paid not from the 
public funds but from the funds of a private society. 12 

(V) Implementation of a Directive principle of State policy is a public purpose," 
but not that of a mere policy of the party in power. 12 

(VI) A public purpose is either a purpose of the Union or of a State or any 
other public purpose. 14 Cases where the State acquires or requisitions property 
for utilitarian institutions or welfare schemes, fall within the third category. An 
undertaking may possibly have all the three aspects and may serve the purpose 
of a State, the purpose of the Union and a general public purpose. 1 * 

A. The following arc some purposes which have been held to be public 
purposes— 

(*) The housing of a Minister; 17 public officer; 14 an employee of the State 
Transport Corporation' 2 or even of an industrial company ;" a member of a foreign 
Consulate ; 14 poor people living in a slum area ; 12 or the general public in a con- 

(10) Khandeu'al v. Stale of U. P., A. 1955 
All. 12. 

(11) Barkaya v. Stale of Bombay, A. I960 
S.C. 1203 (li06). 

(12) Thambiran v. State of Madras, A. 
1952 Mad. 756. 

(13) State of Bombay v. Nanji, (1956) 
S.C..R. 18 (27). 

(14) State of Bihar v. Kameslncar, (1952) 
S.C.R. 889; (1952-54) 2 C.C. 353 (361, 362, 
379). 

(15) Namazi v. Dy. Commr., A. 1951 Mad. 
930. 

(16) State of Bombay v. Gulsan, A. 1955 
S.C. 810. 

(17) Sudhindra v. Sailendra, (19^0) 8 

C.L.J. 140 (142). 

(18) Manohar v. Desax, A. 195 1 N 
(36) ; Abdul Hamid v. State of W. B., (I9> ) 
89 C.L.J. 268. 


(2) Rindge Co. v. Los Angeles, (1923) 262 
U.S. 700. 

(3) Slate of Bihar v. Kameshwar, A. 1952 
S.C. 252 (290, 311): (1952) S.C.R. 880. 

(4) The position in the U.S.A. is similar. 
Thus, the development of the national re¬ 
sources of the State or irrigation through 
private agencies, has been held to be a pub¬ 
lic purpose: Clark v. Nash, (1905) 198 U.S. 
361 ; Strickley v. Highland Alining Co., 200 
U.S. 527 ; Union Lime Co. v. Chicago Ry., 
(1914) 233 U.S. 211 

(5) Nichols, Eminent Domain. 1950, 
Vol. II. p. 447. 

(6) Bhaguat v. Union of India, A. 1959 
Punj. 544 (55/). 

(7) Cf. State of Bombay v. Bhanjt. (19a5) 
1 S.C.R. 777: (1952-4) 2 C.C. 436 (438) 

(8) Stale of Bombay v. Nanji, (\9o6) 
SCR 18 

(9) Gundachar v. State of Madras, A. 
1953 Mad. 537. 



Art. 31(2)] 


Fundamental Ricirrs 


219 


dition of acute shortage of accommodation, e.g., owing to the influx of refugees ;'*• 
or the members of a co-operative society.** 

(ii) Doing away with unemployment amongst a section of the community."" 
(ill) A scheme of land reforms,*even though it may ultimately benefit a class 
of tenants.* 1 ’ 23 

(iv) Land reform by nationalising the means of production and elimination 
of the concentration of the means of production in the hands of a few individuals ; 2 ‘ 
elimination of intermediaries between the Government and the tillers of the sot 
and vesting the management of cultivation in a village body.* 2 

(v) Where a company is engaged in an industry or work which is for a 
public purpose (e.g., the building of a textile machinery part, 23 the construction 
of a building which serves that public purpose in which the company is engaged 24 
or works like a hospital, a public reading room or an educational institution open 
to the public. 24 

, lk On the other hand, it has been held that the following purposes are not 
‘public purposes': 

(«) The mere purpose of raising revenue. 21 

"The principle of compulsory acquisition of property is founded on the superior claims of 
the whole community over an individual citizen hut is applicable only in those cases where 
private property is wanted for public use. or demanded by the public welfare and no instance 
is known in which it has been taken for the mere purpose of raising a revenue bv sale or 
otherwise and the exercise of such a power is utterly destructive of individual right.”** 


Illustration. 

S. 4 ( b ) of the Bihar Land Reforms Act, 1950 was invalidated on this ground. It provided 
that all outstanding arrears of rent, which were due to the proprietors and tenure-holders at 
the date of acquisition of the estate, should also vest in the estate, though the liability of the 
zemindars for pavmcnt of arrears of revenue and cases should remain. Held, it had no 
connection with land reform. Its only object was to raise revenue to pay conqiensation to the 
zemindars for acquisition of their estate. It was obviously a colourable legislation.' 

(b) Where no benefit to the public is involved, the State cannot acquire private 
property (even on payment of compensation) for the private interests of some 
individual or individuals. There is no power in the Sovereign to acquire private 
property in order to give it to private persons. 2 ' 

"As between Individuals, no necessity, however great ; no exigency, however imminent : 
no improvement, however valuable; no refusal, however unneighbourlv ; no obstinacy, however 
unreasonable; no offers of compensation, however extravagant ; can compel or require any 
man to part with an inch of his estate."* 

Thus, the requisitioning of the property of one refugee for the benefit of 
another is not, prttna facie, a public purpose. 3 

But there is nothing to debar the Government from transferring the land 
acquired to a company or other party, after it has been acquired for a public 
purpose and vested in the Government, 4 except where the exercise of the power 
of acquisition by the State can be shown to have been colourable. 5 

(c) Nothing can be a public purpose which is unlawful or unconstitutional, 
e.g., a purpose which offends against Art. 15 (I).* 


(18a) State of Bombay v. Bhanji. (1955) 1 
S.C.R. 777: (1952-54) 2 C.C. 436 (438). 

(19) Tej Ram v. Union of India, A. 1959 
Punj. 478. 

(20) Dwarhadas v. Sliolafmr Spinning Co., 
I.L.R. (1951) Bom. 473 (490). 

(21) State of Bihar v. Kameshwar, A. 1952 
S.C. 252 (311-2). 

(22) Visheszcar v. State of M. P., (1952 
S.C.R. 1020, Mahajan J. 

(23) A rota v. State of U. P., (II). A. 1964 
S.C. 1231 (1238). 

(24) Arora v. State of U. P., A. 1962 S.C. 
764. 


(25) Cooley. Constitutional Limitations, 
Vol. II. p. 113. 

(1) Stale of Bihar v. Kamcshuar, (1952) 
S.C.R. 889. 

(2) Willoughby, Constitutional Law, Vol. 
II. p. 795. 

(3) Prov. of Bombay v. Kliusaldas, (1950) 
S.C.R. 621. 

(4) Mangalbhai v. Stale of Gujarat, A. 
1964 Cuj. 82 (SS). 

(5) Soman-anti v. Slate of Punjab, A. 1963 
S.C. 151. 

(6) Jagtrant v. Stale of Bombay, (1952) 54 
Bom. L.R. 678. 
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Jurisdiction of Courts to determine whether a purpose is a ‘public 
purpose’. 

(A) US.A .—Whai is a ‘public use’ is a justiciable question. 7 But the rule 
followed by the Court is that when the Legislature has declared a purpose to be 
public, its judgment will be upheld by the Court unless it is palpably without 
foundation.** 

In Block v. Hirsch, 9 the Supreme Court observed— 

"No doubt it is true that a legislative declaration of facts that are material only as .the 
ground for enacting a rule of law, for instance, that a certain use is a public one, may not be 
held conclusive by the Courts. But a declaration by a Legislature concerning public conditions 
that, by necessity and duty, it must know, is entitled at least to great respect.*’ 

The principle is thus stated by Weaver. 10 

"What constitutes a public use is largely a question for the Legislature and the Courts 
will not interfere except to inquire whether the Legislature could reasonably have considered 
the use a public one. Generally, the phrase is not limited to business necessity and ordinary 
convenience, but may extend to matters of public health, recreation and enjoyment. It may 
include not only the present demands of the public, but also those which may be fairly 
anticipated in the future. The Courts, however, require that the use shall be fixed and 
definite. It must be one in which the public actually has an interest, and the terms and 
manners of enjoyment must be within the control of the State." 


As the Supreme Court observed in Berman v. Parker "— 

"The concept of public welfare is broad and inconclusive .... The values it represents 
are spiritual as well as physical, aesthetic as well as monetary. It is within the power of the 
Legislature to determine that the community should be beautiful as well as healthy, spacious 
ns well as clean, well-balanced as well as carefully patrolled"." 

The decision of the Legislature “is entitled to deference until it is shown to 
involve an impossibility,” ,a or to be 'capricious or arbitrary*. 13 


(B) India. 

I. Prior to 27-4-SS .—Prior to the amendment of Cl. (2) by the Constitution 
(Fourth Amendment) Act, 1955. the language of the Clause was not quite clear, 
and the Court had to infer by implication, from the principles of ‘Eminent 
Domain’, that the existence of a ‘public purpose* was a condition precedent to 
compulsory acquisition of private property, and that, accordingly, the question 
was justiciable.* 4 

II. After 27-4-55.—The words ‘save for a public purpose*, inserted by the 
Amendment Act. makes public purpose an express condition of compulsory acqui¬ 
sition or requisition and no doubt is left that when it is found that there was 
no public purpose to support a law of compulsory acquisition, the Court is bound 
to declare the law unconstitutional. 14 11 

Any law to which Art. 31 (2) is attracted, would be unconstitutional if it 
seeks to make the Executive determination of the existence of a public purpose 
‘final* and non-justiciable. , *‘“ 

Of course, when the Legislature declares that there is a public purpose, the 
Courts should respect its words, 1 ** and in examining whether there is a public 
purpose behind a scheme for acquhiton. the scheme should be examined as a 
whole instead of picking out particular items to say that they arc not supported 
by any public purpose.' 7 


(7) Kohl V. V. S.. (1875) 91 U.S. 367. 

(8) V. S. v. Gettysburg Ry., (IS96) 160 
U.S. 668. 

(9) Block v. Hirsch. (1921) 256 U.S. 135. 

(10) Weaver, Constitutional Law. p. 546. 

(11) Berman v. Parker. (1952) 348 U.S. 26. 

(12) Ci7y of Cincinnati v. Vester. (1930) 281 

U.S. 439 ; Old Dominion Co. v. V. S., (1925) 
269 U.S. 55 4 

(13) Vide C3, Vol. I. pp. 3^3-4. 

(14) Stale of Bihar v. Kameshwar, A. 19^2 


S.C. 252 (273. 275. 279. 288. 295): State of 
Bombay v. Nanji. (1956) S.C.R. 18 (25). 

(15) State of If. B. v. Bela Banerjee, 
(1954) S.C.R. 558. 

(16) State of Bihar v. Ka mesh war, A. 1952 

S.C. 252, p. 291, Das J. 

(16a) Somwanti v. State of Punjab, A. 1963 
S.C. 151 (160). 

(17) Cf. Arora v. State of V. P., A. I96Z 
S.C. 764 (774). 
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It is unnecessary to state in express terms in the statute 1 * itself or even in the 
notification for acquisition 1 * the precise purpose for which property is being taken, 
provided from the whole tenor and intendment of the Act it could be gathered 
that the property was being acquired either for purposes of the State or for the 
purposes of the nublic and that the intention was to benefit the community at 
large. 20 It may be established from the proved facts. 1 * 

Once it is held that public purpose exists, it is not compentent for the Court 
to go into the further question, namely, whether that public purpose could In- 
secured by a compulsory acquisition or requisition or otherwise. In other words, 
the necessity for the acquisition or requisition is not a justiciable question.- 1 

Put otherwise. Government is the best judge of the need for the land 
whether that need is a public purpose or not remains justiciable.** 

Since 'public purpose' is a condition precedent to the exercise of the power 
of compulsory acquisition by the State, it is clear that the State has no power to 
compulsorily acquire or requisition private property for private purposes, that is 
to say, to take the property of A to he given to It. where there is no scheme of 
public utility involved. 71 It may. however, he valid where a public purpose is 
involved, such as agrarian reform * * 

Whether property acquired for one purpose may be used for another 
purpose. 

Since it has been held in India that it i> not necessary to state in the statute 
itself the specific purpose for which land is being acquired, land may be acquired 
for any public purpose generally, and in such cases the problem arising fr <m the 
diversion of the land to use for some other purpose would not obviously arise. 

If, however, the statute specifies a particular purpose and a land is acquiicd 
for that purpose (c.g., to make sewage works), the property cannot, after acquisi- 
tton, be used for an entirely different purpose which is inconsistent with the 
authorised pur|>osc (e.g., for the establishment of a hospital),* 41 because that 
would amount to an abuse of statutory power.* if not ultra vires action.* In 
Calloway v. London Corpn the House of I/mis observed— 

"When persons embarking in great undertakings, for the accomplishment of which those 
engaged in them have received authority from the Legislature to take compulsorily the lauds 
of others, making to the latter projK-r compensation, the |»ersons so authorised cannot he 
allowed to exercise those |K>wcrs for any collateral object; that is. for purposes except those for 
winch the Legislature has invested them with extraordinary powers".' 

In such cases, in order to determine whether the power has been used for the 
purpose for which it had been granted, the Gturt inquires into the real state of 
affairs as distinguished from the ostensible or colourable purpose.* 

There is an exception to this general rule, namely, that where after acquisi¬ 
tion, the property is not immediately required for the purpose for which it was 
acquired, it can be temporarily used for another purpose, provided—(«) such other 
purpose is not inconsistent with the purpose for which the property was acquired ; 
(h) the property is so kept that it may be ultimately used for the purpose for 
which it was acquired.* 


(18) Ibid., p. 27-1. Mahnj.in J. 

(19) Barkya v. Slate of Bombay, A. I960 
S.C. 1203 {1208). 

S( (20) Stale of Bombay v. Bhanji, (1955) I 

(21) Ptov. of Bombay v. Khusatdas. A. 1950 
S.C. 222 (2 29). 

(22) Aurora v. State of U. P., A. 1958 All. 
872 (877-8). 

(23) Sachiurtra v. State of II'. /?., A. 1958 
Cal. 510. 

(24) Kochunni v. State of Madras (II), A. 
I960 S.C. 1080. 


(25) A. C. v. Hair*ell Urban Council 
(1900) 2 Ch. 377. 

(1) l.uchmcsliuar v. Darbhanva Munis i- 
polity. (1891) 18 Cal. 90 (P.C.). 

(2) London Proper tics v. Minister of 
Housing. (1961) I All E.R. 610 (6/7). 

(3) Foster v. London, Chattam fr Do: cr 
R. Co., (1895) I Q.B. 711 (C.A.). 

(4) Galloway v. London Corpn., (1866) 
L.R. I ILL. 34 (43). 

(5) Crier v. Dudley Corpn., (1957) 2 All 
E.R. 673 (68/). 

(6) A. C. v. Tcddintlon Urban Council, 
(1898) 1 Ch. 66. 


222 


The Constitution of India 


[Part III 


In short, except where the power of acquisition has been exercised for a 
collateral purpose, 7 a diversion of the property to a different use, after acquisi¬ 
tion would not, per se, be unconstitutional. 

The question of necessity. 

The question as to the existence of a public purpose must, however, be dis¬ 
tinguished from the question as to the necessity or expediency of resorting to the 
power of eminent domain in a particular case or class of cases. This latter 
question lies within the discretion of the Legislature or its delegates and is not 
a proper subject for judicial review.* As held in the U.S.A. * provided there is 
a public purpose, the necessity for the taking in a particular case is for the 
Legislature, not the Courts. 

The position in India is similar, for, the constitutional requirement in 
Art. 31 (2) relates only to ‘public purpose' and ‘compensation’. 

Not only is the question as to the necessity for the taking of any particular 
property, 10 but also that of the proper time for doing it or the extent of property 
to be acquired," or whether private property should at all be acquired for a parti¬ 
cular public purpose" in the contemplation of the Legislature, arc questions for 
legislative determination. 

III. Obligation to give compensation for acquisition or requisitioning. 

1. The obligation for payment of just compensation is a necessary incident 
of the power of compulsory acquisition of property both under the doctrine of the 
English Common Law as well as under the Continental doctrine of Eminent 
Domain subsequently adopted in America. The Constitution of India has raised 
this obligation to pay compensation for the compulsory acquisition of property 
to the status of a fundamental right and declared that a law that does not make 
provision for payment of any compensation shall be void."* 


Illustration. 


A law which leaves it entirely to the discretion of the Government to requisition the 
Stocks (say. of foodgrains) at any rate fixed by it at its discretion, offends against Art. 31 (2) 
ns it fails'to specify the principles on which compensation is to be paid.'* 

2. But by subsequent amendments, the above fundamental right has been 
hemmed in by certain limitations: 

Firstly, while ‘compensation’ literally means a 'full and fair equivalent of the 
property taken’, 13 cl. (2), as amended by the Constitution (Fourth Amendment) 
Act, provides that inadequacy of the compensation provided for by the Legisla¬ 
ture shall not be called into question in a Court of law. Hence, an individual 
shall have no legal remedy even though he is not paid the full monetary equi¬ 
valent of the property taken from him. 14 He can obtain relief from the Courts, 
only if no compensation is provided for at all. cither literally or in effect 1,5a (sec 
below). 

Secondly, the application of cl. (2) is altogether excluded in the cases coming 
under Arts. 31 (4)-(6); 31 A. 31B. so that in these cases, the Courts shall not be 
entitled to interfere even though no compensation at all has been provided for 
(sec post). _ 


(7) Somaicanti v. Slate of Punjab, A. 1963 
S.C. 151. 

(8) Cf. Backus v. Si. Union Depot Co.. 

(1898) 169 U S. 557 ; Bragg v. Weaver, (1919) 
251 U.S. (59). , 

(9) Alma Motor Co. v. 7 inkcn-Delroit 

Co . (19-14) 144 F. 2d. 714. 

(10) Aurora v. Stale of U. P.. A. 1958 All. 

8/ (l/fNicliols, Eminent Domain, 1950. Vol. 
t. pp. 374 380. „ „ 

(I la) Vajravdu v. Special Dy. Collector, 


(1964) S.C. [W. P. 144/63]: Jcejecbhov v. 
Asstt. Collector. (1964) S.C. (C.A. 775.62). 

(12) Slate of Rajasthan v. Nathmal, (I9a4) 

S.C.R. 982. , „ 

(13) Cf. State of W. B. v. Bela Bancrjee, 

(19.54) S.C.R. 558. n 

(14) Asst. Collector v. Jmnnadas, A. 

Bom. 35 {40). 

(15) Burakur Coal Co. v. Union of India. 
A. 1961 S.C. 954. 

(15a) State of M. P. v. Champalal, A. 1965 
S.C. 124 (131). 
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‘Provides for compensation’. 

(A) In the U.S.A., it has been held that *com|xrnsation* must be paid in 
money and that the owner cannot be asked to take either bonds or other lands 
in exchange, 14b unless, of course, he himself agrees. 

(B) In India, it seems to be settled'* that compensation, under Art. 31 (2). may 
be paid in bonds or in kind ; and that, if in money, it may be paid in 
instalments . 11 

The reason was was thus explained by the Patna High Court: 1 ' 

Since the present clause of the Constitution has omitted the words 'tlui 
payment of which occurred in the Government of India Act, 1935 and also 
added the word ‘given’ at the end of the clause. com|K*nsation may now be given 
not only in money but also in bonds or in kind. say. in land. 1 ' For instance, 
when large numbers of individuals are to be expropriated under a scheme of land 
reform, it may not be possible to compensate them in money. Similarly, when 
large numbers of cultivators are to be expropriated in order that land may be 
taken for such a public purpose as the construction of a dam. it may he in their 
own interest to receive land elsewhere than money.'* Without discussing the 
reasons, the Supreme Court.“ on appeal, upheld the validity of the provision in 
the impugned statute 1 ' which authorised payment in bonds. 

But to exempt the owner from payment of Government revenue while he is 
deprived of the possession of his property, offers him no compensation for the 
deprivation. 14 * 


‘Or specifies the principle’. 

This expression enables the Legislature either to make the acquisition by 
specific legislation for a specific purpose, itself fixing the amount of compensation 
to be paid, or to make a general legislation conferring power on local or other 
subordinate bodies,—itself providing only the principles according to which com¬ 
pensation is to be determined and given l»v such subordinate bodies. 

The task of determining the principles cannot be delegated to subordinate 
authorities.*® 


Illustration. 


A law which leaves it entirely to the discretion of the Government to requisition the stocks 
(sav, of fooderains) at any rate fixed by it at iis discretion, offends against Art. .11 (2) as it 
fails to specify the principles on which compensation is to l>c paid.** 

But, where the Legislature had laid down the principles for assessment of com¬ 
pensation and provided that compensation was payable in forty equal instalments, 
partly in cash and partly in bonds and then authorised the State Government to 
determine the ‘proportion in which compensation shall be payable in cash and in 
bonds', the Supreme Court upheld the legislation, 21 on the ground that the Legis¬ 
lature had applied its mind to the form and manner in which compensation was 
to be paid but simply left the proportion between cash and bonds to be determined 

2 the Government according to its financial resources in regard to which the 
•vernment alone could have special means of knowledge.* 1 
‘Manner in which compensation is to be determined and given '.—A law coming 
within the purview of Art. 31 (2) should not only fix the amount of compensation 
or specify the principles relating thereto but must also specify the manner in 
which the compensation is to be determined and given. 

Unless there is a fraud on this power, the legislative provision on this matter 
is not liable to be challenged. 21 Thus, the Legislature may validly provide that— 


(15l>) Nichols, Eminent Domain, 1950, Vol. 
‘II. pp. 11-12: Corpus Juris Secundum, Vol. 
29. pp. 1089-1090. 

(16) State of Bihar v. Kameshvar, (1952) 
S.C.U. 889 (9 12, 9S4, 1006). 

(U) Gajapati v. State of Orissa. (1954) 
o.C.K. I 


(18) Kainesliuar v. State of Bihar, A. 1951 
Pat. 91 (95). 

(19) S. 32 (2) of the Bihar Land Reforms 
Act (XXX of 1950). 

(20) State of Rajasthan v. National, (1954) 
S.C.R. (982). 

(21) Jamaveera v. Stale of Madras, A. 1954 
S.C. 257 (258). 
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The compensation shall be payable in instalments, together with interest, 22 or 
partly in cash and partly in bonds. 23 


‘Compensation’. 

The Dictionary meaning of compensation is ‘equivalent’ (Murray’s Oxford 
Dictionary). Compensation, thus, means the value in money of the property to 
the owner at the time when he is called upon to relinquish it, so that by such 
compensation, the owner may be put in as good a position pecuniarily as he would 
have been if his property had not been taken. 24 It is the price which must be 
paid to the owner to compensate him for his loss of the property. 

•The owner receives for ihe lands he gives up their equivalent, that is that which they 
were worth to him in money. His property is. therefore, not diminished in amount hut to 
that extent it is compulsorily changed in form." 2 3 * 

Compensation is meant to alleviate the loss of the property. Exemption from 
payment of the Government revenue during the period the owner is kept out of 
possession is, accordingly, no compensation. 1 


Justiciability of the amount of compensation fixed by the Legislature. 

(A) U.S.A. —(I) Federal field .—It has already been noticed (pp. 196-200) that 
the Fifth Amendment to the American Constitution requires ‘just compensation’ 
to be paid whenever private property is taken for public use, and that the deter¬ 
mination of just compensation by the Legislature or the Executive is not final 
but is justiciable.. 9 It has. further, been held that the word ‘compensation’ means 
‘equivalent of the property' and it would have been the duty of the Court to see 
that the expropriated owner got the equivalent of his property even if the adjec¬ 
tive 'just' were omitted from the constitutional provision: 

"The noun 'compensation', standing by itself, carries the idea of an equivalent. Thus we 
speak of damages by way of compensation, or compensatory damages, as distinguished from 

( mnitive or exemplary damages, the former being the equivalent for the injury done and the 
titter imposed by way of punishment. So that if the adjective ‘just’ had been omitted, and 
the provision was simply that property should not be taken without compensation, the natural 
import of the language would be that the compensation should be the equivalent of the 
property. And this is made emphatic by the adjective 'just'.”* 

Nichols 94 on Eminent Domain is also to the same effect— 


"The adjective 'just' only emphasises what would be true if omitted,-—namely, that the 
compensation should be the equivalent of the property. It has been said in this regard that 
it. is difficult to imagine an ‘unjust compensation’ . . . ."** 

No question arises where the parties arc able to come to an agreement as to 
the amount of compensation payable. In such a ease, whatever is agreed upon 
will be payable, if the agreement is otherwise valid, and no constitutional question 
as to the fairness or adequacy of the compensation would arise. 4 * 

In the absence of agreement, it is for the Court to determine whether the 
compensation offered by the statute is just or .fair, according to the circumstances 
of each case. 

The following general propositions may, however, be formulated: 

(i) Market value* is the ordinary measure of compensation for acquisition or 
permanent taking 7 (where the property has a determinable market value)* while 
rental value is the measure for requisition or temporary taking.* _ 


(22) Gajafrati v. Stale of Orissa, (1954) 
S.C.R. I. 

(23) State of Bihar v. Kameshicar, (1952) 
S.C.R. 889. 

(24) Nichols, Eminent Domain, Vol. Ill, 
p. 29. 

(25) In re Arbitration, (1909) 1 K.B. 16 
(29). 

(1) State of M.P. v. Champalal, A. 1965 

(2) Hurley v. Kincaid. (1932) 285 U.S. 95. 

(3) Monongahela v. V. S., (1893) 148 U.S. 

312. 


(4) Dan forth v. V. S., (1939) 308 U.S. 271. 

(5) Albrecht v. V. S., (1947) 329 U.S. 599 

(603). . 

(6) As to the meaning of 'market value, 
see below. 

(7) U. S. v. Commodities Trading Corf>., 
(1950) 339 U.S. 121 (723). 

(8) V. S. v. Pozcelson, (1943) 319 U.S. 266 
(275). 

(9) Kimball Laundry Co. v. V. S., (1949) 
338 U.S. 1 (7). 
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(t») It is the owner’s loss, not the taker’s gain, which should be the measure 
of compensation. 10 

(in) When part only of a parcel of land is taken, compensation must also he 
paid for any incidental injury to the part not taken," 15 hut not for injury to 
separate tracts. 13 

“When part only of a parcel of land is taken for a highway, the value of that part is not the 
sole measure of the compensation or damages to be paid to the owner ; but the incidental 
injury or benefit to the part not taken is also to be considered. When the part not taken is 
left in such shape or condition as to be in itself of less value than before, the owner is entitled 
to additional damages on that account.""-'* 

On the other hand, if the taking of a part has in fact benefited the owner in 
respect of the rest of his property, such benefit may be set off against the value of 
the land condemned, 11 but no account should be taken of the benefits which the 
owner may receive, along with other members of the public, from the public use 
to which the acquired property is appropriated. 14 

(iv) When the property which is taken possession of was being used for a 
profession or business, loss of occupation or profits must be taken into account 
in assessing compensation. 1314 

Again, in determining the value of a business, "the goodwill and earning 
power due to effective organisation arc often more important than tangible prop¬ 
erty”. Compensation must, accordingly, be paid for these, “at least under some 
circumstances”. 10 ' 1 * 


(u) When Government assumes control over the management of a business or 
enterprise, Government must pay for the extra losses which arc occasioned by 
Government operations. 14 or supervision. 

In the ordinary case of temporary possession of a business enterprise by the 
Government and diversion of the property to new uses, the reasonable value of the 
use of the property represents fair compensation. 14 But when Government also 
takes upon the operation and management of a business or factory, there is no 
reason why the owner who has lost control over the business should bear the losses 
which arc due to operation by the Government. 14 If. however, the losses arc such 
that the owner would have in any case suffered, without Government taking, lie 
cannot recover compensation from the State for such losses. 19 

(vi) Since compensation denotes the full value of the property at the time of 
‘taking’, where the payment takes place subsequent to the taking, reasonable 
interest must be paid on the amount from the date of ‘taking’ to that payment 
in order "to. produce the full equivalent of that value paid contemporaneously 
with the taking”. 30 

(vti) The right to compensation must also be unconditional . 31 
(II) State field .—The Fifth Amendment, which requires ‘just compensation’, 
does not apply to the States and there is no corresponding limitation in the federal 
Constitution applicable to the States. In the case of the States, therefore, the 
only condition upon the power of ‘Eminent Domain’ is that of ‘Due Process’ in 
the Fourteenth Amendment. 


(10) U. S. v. Powelson, (1943) 319 U.S. 266 
(281). 

(11) Bauman v. Ross, (1897) 167 U.S. 548 
(?74). 

_(I2) V. S. v. Dickinson, (1946) 331 U.S. 745 

(13) Sharp v. U. S., (1903) 191 U.S. 341. 

(14) Monongahela Co. v. V. S.. (1893) 148 

(15) Minister of State v. Dalziel, (1944) 68 
C.L.R. 261. 

(16) Kimball Laundry Co. v. U. S., (1949) 
338 U.S. 1. 

(17) Galveston Electric Co. v. Galveston, 
(1923) 258 U.S. 388 (396). 


(18) V. S. v. Pence Coal Co., (1951) 341 
U.S. 114. 

(19) Marion & Rye Co. v. V. S., (1925) 270 
U.S. 280. 

(20) U. S. v. Klamath Indians, (1938) 304 
U.S. 119 (123). (But, where the parties settle 
compensation by agreement even though 
payment of the contract price is delayed, 
there is no obligation upon Government to 
pay ‘interest’ unless expressly stipulated in 
the contract (Albrecht v. U. S., (1947) 329 
U.S. (599)1. 

(21) Nichols on Eminent Domain, 1950, 
Vol. Ill, pp. 11-12, 
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While, therefore, in the case of a federal taking the Court insists on a full 
market value, in the case of a State acquisition the standard applied is one of 
substantial compensation, determined by a proper tribunal: 

“All that is essential is that in some appropriate way, before some properly constituted 
tribunal inquiry shall be made as to the amount of compensation, and when this has been 
provided there is that due process of law which is required by the Federal Constitution”.” 

(B) Australia .—In the Australian Constitution, the expression 'just compen¬ 
sation' which occurs in the American Constitution, is absent, but s. 51 (xxxi) (see 
p. 202, ante ] provides that Parliament has the power of ‘acquisition ... on just 
terms’. Hence, any law which provides for acquisition on terms which arc not 
‘just’ must be held to be void by the Courts. 23 

Bui a distinction has been sought to be drawn in some cases on the ground 
that S. 51 (xxxi) is a provision conferring legislative power and not a constitutional 

E rohibition like the Fifth Amendment to the American Constitution. Thus, it 
as been said that— 


_ , ^. n J* cr ,hc Auslra han Constitution the terms of acquisition arc. within reason, matters 

for legislative judgment and discretion.*” 4 

The test for the validity of a law passed under s. 51 (xxxi), therefore is— 

"whether the provisions made might reasonably be regarded as just.”” 

The Courts do not, accordingly, readily interfere with the terms fixed by the 
Legislature. 1 

(C) India. 

(I) Prior to 27-4-55. 

Prior to the amendment of cl. (2) by the Constitution (Fourth Amendment) 
Act, 1955, the adequacy of compensation was justiciable. 2 

Though in Art. 31 (2) or Entry 42 of List III of our Constitution the word 
‘compensation’ was not qualified by the word ‘just’, it was nevertheless held by 
the Supreme Court that the very word ‘compensation’, according to its Dictionary 
meaning (p. 217. ante, signifies a ‘/u// and fair money equivalent’ of the property 
taken and any law which denies this must be held to be void* 

"While it is true that the Legislature is given the discretionary power of laying down the 
principles which should govern the determination of the amount to be given to the owner for 
the property appropriated, such principles must ensure that what is determined as payable 
must be compensation, that is, a just equivalent of what the owner has been deprived of. 
Within the limits of this basic requirement of full indemnification of the expropriated owner, 
the Constitution allows free play to the legislative judgment as to what principles should guide 
the determination of the amount payable (Entry 42. List III]. Whether such principles take 
into account all the elements which make up the true value of the property appropriated and 
exclude matters which are to be neglected, is a justiciable issue to be adjudicated by the 
Court.”* 


(*) The normal measure of compensation is the price which the property would 
have fetched at the time of the taking in the ‘free, open market*. 

‘Market value’ is “the value to the seller of the property in its actual condition 
at the time of expropriation with all its existing advantages and with all its possi¬ 
bilities. excluding any advantage due to the carrying out of the scheme for the 
purpose for which the property is compulsorily acquired”. 4 

(rf) Value to the seller : This does not refer to any sentimental value that the 
land may have for the vendor, but the value which the vendor, willing to sell at 


(22) Backus v. Fort Street Union Co., (1898) 
169 U.S. SS7. 

(23) Johnston Co. v. Commonwealth, (1946) 
72 C.L.R. 269 ; Australian Marketing Board 
v. Tonkin g. (1942) 66 C.L.R. 77. 

(24) Minister of State v. Dalziel, (1944) 68 
C.L.R. 261 (29/). 

(25) Grace Bros. v. Commonwealth, (1946) 
72 C.L.R. 269 (29/). 


(1) Andrews v. Howell, (1942) 65 C.L.R. 
255. 

(2) State of M. P. v. Champalal, A. 1965 
S.C. 124 (131). 

(3) State of IV. B. v. Bela Banerjee, (1954) 
S.C.R. 558 (563). 

(4) Fraser v. City of Frasenille, (1917) 
A.C. 187 (194). 
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the market price, might reasonably obtain from a willing purchaser. 5 In the 
words of the American Supreme Court, market value is— 

"what a willing buyer would pay in cash to a willing seller."* 

There is no market for land as there is a market for goods, but the market 
price of land can be measured by a consideration of the prices that have been 
obtained in the past for land of similar quality and in similar positions. 

(6) With all its possibilities: The value is to be determined not merely by 
reference to the use to which it i> being put at the time at which its value lias 
to be determined but also by reference to the uses to which it is reasonably capable 
of being put in the future. • : Thus in the case of land which is lying waste or 
is being used for agricultural purposes, if it is capable of being used for building 
purposes in the immediate or reasonably near future, the possibility of its being 
used for building purposes would also have to be taken into account, by having 
the evidence of the prices paid, in the neighbourhood, for land immediately 
required for such purposes. 5 - • 

Even where the land acquired is worthless in itself at the time of the acqui¬ 
sition, but it has a potentiality of being used’ (e.g., for the establishment of salt 
works, owing to vicinity to the sea), 10 the market value of such ‘potentiality’ must 


sition, 

works, owing to vicinity to the sea), 
be paid to the owner as compensation. 10 

But mere 'possible or imaginary uses, or the speculative schemes of the pro¬ 
prietor’, arc to be excluded. 11 No compensation is payable for the unique need 
of the owner for the property or his idiosyncratic attachment to it . 13 

Similarly, where the Government lays out a project involving the taking of 
lands, no increment of value arising by virtue of the fact that a particular tract 
is clearly or probably within the project, is to be added to the compensation. 15 In 
other words, though the ‘future possibilities’ of the land acquired arc to be taken 
into consideration, the advantages due to the carrying out of the very scheme for 
the purposes of which the property was acquired, arc to be excluded." Again, 
in determining compensation, no account is to be taken of the enhancement of 
value due to the special or extraordinary demand of the Government for the 
property in question. 15 

(c) The value of the land shall be taken to be the amount which the land, if 
sold in the open market by a willing seller, might be expected to realise. 

Though this proposition is taken from s. 2 of the English Acquisition of Land 
(Assessment of Compensation) Act, 1919, it embodies a principle of general 
application. 

Value in the open market" means ‘such amount as the land might be expected 
io realise if offered under conditions enabling every person desirous of purchasing 
to come in and make an offer, and if proper steps were taken to advertise the 
property and let all likely purchasers know that the land is in the market for sale’. 

A willing seller is one who is a free agent and cannot be required by virtue 
of compulsory powers, to sell. 'A sale by a willing seller is distinguished from a 
sale which is made by reason of compulsory powers, where the vendor frequently 
obtains an addition to the price by reason of being under compulsion to sell.' 

‘Expected’ refers to the expectations ‘of properly qualified persons who have 
taken pains to inform themselves of all the particulars ascertainable about the 
property, and its capabilities, the demand for it, and the likely buyers’. 


(5) VyricherUi v. Reienue Officer, (1939) 
66 I.A. 104. 

(374) ) U ' S ' V ' Miller ’ < l943 > 3,7 US ‘ 369 

, ( 7 * 9 ) McCandless v. U. S., (1936) 298 U.S. 
342. 

(?) Almaram v. Collector, Nagpur, (1928) 
33 C.W.N. 458 P.C. 

(9) Cedars Rapids Manufacturing Co. v. 
bacosie, (1914) A.C. 569. 

(JO) Vallabhdas v. Collector, (1928) 33 

C.W.N. 549 P.C. 


(11) Chicago R. Co. v. Chicago, (1897) 166 
U.S. 226 (250). 

(12) Omnia Commercial Co. v. U. S., (1923) 
261 U.S. 508 (509). 

(13) U. S. v. Miller, (1943) 317 U.S. 375 
(376-9). 

(14) Atmaram v. Collector, Nagpur, (1928) 
33 C.W.N. 458 (460) P.C. 

(15) U. S. v. Cors, (1948) 337 U.S. 325 
(333). 

(16) Olson v. V. S., (1934) 292 U.S. 246 
(255). 
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. W But there must be a market to make the criterion available. The problem 
arises when the market does not exist or is not ‘free*, e.g., during a regime of 
price control during war or other abnormal conditions. 

In several cases, the American Supreme Court has held that in such cases, 
the ceiling price, fixed by the Government, should be accepted as the measure of 
compensation, if generally fair and equitable. 17 It has, however, been acknowl¬ 
edged that there would be room for special exceptions if a particular dealer could 
establish that the ceiling price would inflict unfair hardship on him, 18 but no tests 
for determining such hardship were laid down. Perhaps a ceiling price imposed 
lor the sole purpose of measuring compensation in a particular requisition would 
be subject to attack. 18 The Supreme Court has, in another case 20 upheld the 
validity of a statute which provided that just compensation for requisitioned ships 
should exclude “any enhancement of value resulting from the Government’s special 
or extraordinary demand for the property”. These cases thus tend to assert that 
the madket value, arrived at by unfettered bargaining, is not the measure of just 
compensation, when the market itself is abnormal, owing to extraordinary 
circumstances. 


In the words of Black J.— 

“Courts have never attempted to prescribe a rigid rule for determining what is just com¬ 
pensation under all circumstances and in all cases. Fair market rate has normally been accepted 
as the just standard. But when market value has been too difficult to find or when its appli¬ 
cation would result in mainfest injustice to the owner or public. Courts have fashioned and 
applied other standards. ,M * 

The foregoing American view was followed by Bose J. (as he then was) of 
the Calcutta High Court, in Govinda v. Dinesh , ai a case of acquisition of paddy 
at a controlled rate, in these words— 

“There can be no doubt that the economic conditions prevailing in the country and the 
food situation of the country require that ceiling prices fixed by the Government should l>c 
treated or accepted as the measure of just compensation. Just compensation cannot mean 
that the Government must compensate the owner of the paddy for potential profits lost because 
of economic distress in the country and consequent price control.***' 


(lit) The compensation that is payable is the money equivalent of the prop¬ 
erty at the time when the property is acquired 22 so as to restore to the owner 
the actual value of the property in its actual condition at the time of expropria¬ 
tion. 23 It is not material whether he had purchased the property at a price higher 
or lower than the market value on the date of taking. 24 

In certain circumstances, the fixing of an anterior date for the ascertainment 
of value may not be unconstitutional, e.g., when the proposed scheme of acquisi¬ 
tion becomes known before it is launched and prices rise sharply in anticipation 
of the benefits to be derived under it.*** 1 The reason is that the owner is entitled 
to the value of the property with all its possibilities, but he cannot claim the 
advantages which arc due to the carrying out of the scheme itself for which the 
property is compulsorily acquired.” 

But to provide, that whenever any land is acquired under the Act, the 
expropriated owner will get the market value of the land as it stood in a particu a 
year (e.g., 1946) is arbitrary and is not a compliance with the constitutional requi ' 
ment to provide the principles on which ‘compensation’ is to be given. y 

principle for determining compensation whic h denies to the owner the incrcm 

(22) State of W. B. v. Bela Banerjee, (1954) 


(17) U. S. v. Felin, (1948) 334 U.S. 624 (629, 
631, 641). 

(18) U. S. v. Commodities Trading Corpn., 
(1950) 339 U.S. 121 : (1950) Harvard Law 
Review, 139. 

(19) Cf. (1951) Harvard Law Review, 1103 
(1110). 

(20) U. S. v. Cors, (1949) 337 U.S. 325 (333). 

(21) Govinda v. Dinesh, A. 1952 Cal. 100. 


S *(23) Fraser v. City of Fraserville, (1917) 
A ^4) , |/. ( sf*v. Commodities Corpn., (1950) 

339 U S. 121 (130). m QS0 

(25) Nichols on Eminent Domain, IV* , 
Vol- HI, pp. 11-12. . 

(1) Re arbitration between Lucas a 

Chesterfield Board, (1909) 1 K.B. 16 (28). 
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in value that may take place between 1946 and the subsequent date of acquisition 
cannot result in the ascertainment of the true equivalent of the land appropriated. 2 

On the same principle, a law which denies compensation to the owner of the 
land for improvements effected after a specified date, has been held to violate 
Art. 31 (2). as it stood before the Constitution (Fourth Amendment) Act, I955. 3 

(II) After 27-4-55. 

It followed from the view taken l»v the Supreme Court in Bela Banerjee’s 
case, 3 that in all cases where Art. 31 (2) was attracted, the law would fail "unless 
the law provides for compensation*' in the sense of full market value of the 
property at the time of acquisition or requisition. As has been already explained 
Government considered that it would not be possible to execute its socialistic 
schemes if this full value were payable, and it were open to the Courts to examine 
every law and to invalidate it if anything short of the full value was pavable under 
the provisions of the law. This led to the amendment of Ck (2) by the 
Constitution (Fourth Amendment) Act. 1955. By this amendment, the question 
ot adequacy of compensation is made non-justiciablc, leaving it to the final 
judgment of the Legislature, while it was reiterated several times during the debate 
that it was not the intention of Government to expropriate property without pavine 
any compensation at all. * 3 

A law coming under Art. 31 (2) will no longer be open to attack in a Court 
ot law on the ground that the compensation provided by the Legislature is not 
adequate, e.g., being less than the market value of the property 4 or being less 
than the equivalent of what the owner had been deprived of 3 or that compensa¬ 
tion has been provided at the same rate for different classes of property without 
having regadd to the difference in their nature and quality. 4 This last case was 
taken as one of inadequacy of compensation in A war Singh v. State of Rajasthan* 
It was not discussed if such a provision would also offend against Art. 14, because 
ll i c ,r^g ,slau,re madc no attempt to classify where the properties were admittedly 
of different classes. 3 

But Cl. (2) still requires that some compensation must be ‘given’. It is not 
oix*n to the Legislature to lay down principles which may result in non-payment 
l com pcnsation or which may result in not paying any compensation whatsoever.* 
in such a case, the law will now be invalid for contravention of Art. 31 (2) itsclf. T 


Illustration. 

It is on this principle that the Supreme Court annulled s. 23 (f) of the Bihar I and 

o^cleterminlnr' nfn Whkh P^OV ^, d ^ , ‘ hal ,he n " , inco ™ proprietor for the purpose 

proprictor ,,, fhl.^r com R? rnsat ' on ’ sha » J* computed by deducting from the cross asset of the 
from 4 tn ?lo/ "° 5 for K ,hc b€nefil *° J he ra, V a,s of such estates at the rates varying 

according to the amount of the gross asset.— for. the calculation of the cost 
income which U ,1 V ” ,e f w,, . hout rcfcrcncc «° thc expenses, which reduces the nee 

and nartSlI* ba , S,S ° f a ? scssmcnt of compensation, is of a confiscatory character, 

partially negatives thc provision for payment of compensation.* 

It must be some pecuniary benefit to thc individual in lieu of the property 
taKcn from him and not some benefit which may be conferred upon him along 
lth other members of thc public. 7 Thus, where land is taken away from an 
ho i w, i hou J P rovi(,| ng for any payment of compensation to him, it cannot 
aid that Art. 31 (2) has been complied with because the land so taken or some 
portion of it has been set apart for the use of thc public. 7 


(19$ s!c.i U SSB°’ V - BC ' a n " ne,irC - 

mi\ S c.'m\i^ d ' as '• A 

„ JJJ ft mnr Sin Z fl v - State of Rajasthan, 
(1955) 2 S.C.R. 303 (363). 


(5) C.f. Rurrakur Coal Co. v. Union of 
In ilia, A. 1961 S.C. 954 (963). 

(6) Cf. State of Bihar v. Kameshwar, A, 
I952 S.C. 252 (270, 27S-6). 

(7) Mukhtar Singh v. State of U. P.. A 
1957 All. 297. 
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There is a contravention of Art. 31 (2) if the Legislature neither fixes the 
amount of compensation itself nor specifics the principles for its determination ;* 
or lays down irrelevant principles. 8 * 

The task of determining the principles must be performed by the Legislature 
itself. But there is no unconstitutional delegation of legislative power where the 
Legislature lays down the principle according to which compensation is to be 
paid but leaves it to the Executive to apply those principles according to particular 
circumstances.* 

Thus, the Legislature may provide for payment of compensation in instal¬ 
ments but leave it to the Executive to specify the instalments. 9 

Effects of the 1955 Amendment on Compensation. 

It is evident that the 1955 Amendment of Cl. (2) eats into the vitals of the 
constitutional mandate to pay compensation and demonstrates a drift from the 
mooring of the American concept of private property and judicial review to which 
our Constitution was hitherto tied to that of Socialism. 

As soon as the Legislature fixes the amount of compensation or specifics the 
principles on which the compensation is to be determined, it has done its duty 
and the aggrieved owner is not entitled to challenge the constitutionality of the 
law on the ground that the compensation provided for is not ‘adequate’, or, in 
other words, that it does not give nim the full monetary equivalent of the property 
taken by him. 10 

Naturally, this has evoked serious apprehensions in the minds of people 
initiated in the American school of social philosophy and jurisprudence. Justice 
Douglas of the American Supreme Court thus observed in his review of the 
Indian Constitution: 11 

"Whatever the cause, the 1955 amendment casts a shadow over every private factory, 
plant, or other individual enterprise in India. The Legislature may now appropriate it at any 
price it desires, substantial or nominal. There is no review of the reasonableness of the 
amount of compensation. The result can be just compensation or confiscation—dependent 
wholly on the mood of the Parliament .... , , . , . ...„ 

If the Parliament appropriates private property for only nominal compensation, the 
spectre of confiscation would have entered India contrary to the teachings of her outstanding 
jurists". 

There is no doubt that the step is retrograde inasmuch as it precludes judicial 
review of a law on the ground of adequacy of compensation which was so long 
open, as held by the Supreme Court in Bela Banerjee , s case 12 (sec ». 226, ante). But 
the picture does not appear to be so gloomy as to suppose that all property owners 
in India arc, since 1955. under a constant threat of confiscation. A proper per¬ 
spective is possible only if we consider the following: . 

Firstly, the Amendment docs nothing more than to return from the American 
doctrine of judicial review to the English doctrine of Parliamentary sovereignty. 
Nobody can suggest that a shadow of confiscation hangs over every capitalist or 
landowner in the United Kingdom. No doubt, judicial review secures the indi¬ 
vidual from confiscatory legislation. But though the Courts in England are 
powerless to interfere with a law made by Parliament which expressly proves 
tor some compensation short of the full money equivalent or even for a normal 
or illusory compensation, history does not offer instances of such confisc y 
legislation'. The reason is that the people of England trust in their Parham 

tha 1 On'Yhc n<other hTnd. the English Parliament has. of late been passing statute 
after statute curtailing the measure of compensation for lands taken for ' L 

ment purposes, in contravention of the tradit ional principles so long establish ed 

(10) Cf. Burrakar Coal Co. v. Union of 


<■> ?u%r han v - Na,hma ‘■ 0952 iJffi 2 srtEww. 


' (8a) Vajravelu v. Special Dy. Collector, 
(1964) S.C. [W.P. 144/631- 

(9) Visheshwar v. State of M. P., (I95_- 
54) 2 C.C. 387 (392): (1952) S.C.R. 1020. 


(11} Douglas. From Marshall to Mukher- 

]CC (\2^S 6 tate P of ^W. B. v. Bela Banerjee, (1954) 
S.CJt. 558. 


Art. 31(2)] 


Fundamental Rights 


231 


by common law to ensure full compensation. Thus, the Acquisition of Land 
(Assessment of Compensation) Act, 1919 did away with the additional allowance 
to be made for the fact that the acquisition was compulsory. The Town and 
pnintry Planning Act, 1944, provided for assessment of compensation on the 
basjs of valuation not on the date of taking but on an anterior date, namely, 
March 31, 1939. The Town and Country Planning Act. 1947, further excluded 
the potential development value’. There lias been no agitation in the United 
Kingdom on the ground that these encroachments on full compensation were 
confiscatory in nature. 

Thc resentment in India is, in fact, due to the fact that the Amendment 
shifts to the English precedent after Bela Baucrjee’s case 13 had laid down that 
the quantum of compensation was justiciable. It is obviously anomalous that 
after introducing judicial review as regards each of the individual rights, a vital 
question relating to property right has been withdrawn from judicial review. But, 
as has been pointed out (p. 187, ante), when the Constitution was drafted, a section 
of the members responsible for it assumed that they were adhering to the English 
precedent in adopting the words 'either fixes the amount of compensation or 
specifics the principles . . . determined* from the Government of India Act. 1935. 
and while moving the Amendment Bill, the Home Minister explained that this 
was the intention of the framers of the Constitution alt initio : 

"So it was thought from the outset that Parliament alone could have all the necessary 
material and data for determining the compensation in such cases. Large projects meant 
lor the uplift of the community in general in the fulfilment of the objectives which form 
part o! the process of reconstruction of the new order in the country cannot come within 
the limited purview of courts and tribunals. That was the intention, but the language did 
not fully convey the intentions that were behind it. The courts were in the circumstances 
iinaoie to carry out the intentions of the authors. It became necessary therefore to amend 
the language so that the courts might l»c relieved of the embarrassing necessity of having 
interpret the clause in a manner which did not quite conform to the wishes, intentions 
or objects of the authors of the Constitution."' 4 

Without suggesting for a moment that the “withdrawal of judicial review has 
been for the better from the juristic standpoint, what is meant is that, but for 
the decision in Bela Bauer jee's case, 13 nobody could have suggested that by making 
it clear that the quantum of compensation is a matter for legislative determina¬ 
tion, as in England, the Amendment Act has cast a 'shadow of confiscation’ over 
every property owner in India. 

Secondly, the existing law of land acquisition, as embodied in the Land 
^cqinsttion Act, 1894, which is an all-India enactment, embodies the principle of 
full compensation’, comprising ‘market value’ ftlus something more. So long as 
inis statute remains on the statute book, there is no fear of confiscation or nominal 
compensation in the field to which it applies. 

P T. ll,r(ll y> as regards new legislation, it was suggested by Pandit Nehru and 
i audit Pant (the Home Minister) during the debates on the Amendment Bill 
that it was not the intention of the Government to enact confiscatory legislation ; 
the object of the Amendment was to withdraw the question of quantum of com¬ 
pensation from legal controversy. 

Fourthly, as will be seen presently, if the compensation provided for is illusory 
ihe Courts will be still free to interfere. 14 * 

Matters still remaining justiciable in cases coming under amended cl. (2). 

Though the Constitution (Fourth Amendment) Act, 1955 has made various 
changes in Art. 31 (2), it would not be correct to suppose that all questions relating 
to the exercise of the power of eminent domain have been taken away from the 
jurisdiction of the Courts. 


(13) Stale of W. B. v. Bela Banerjee, (1954) 
S.C.R. 558. 

(14) R. S. Deb., 19-4-55. 


(14a) Vajravelu v. Special Dy. Collector 
(1964) S.C. [W.P. 144/63], 
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The questions which were justiciable under cl. (2) prior to the amendment 
have been enumerated earlier. Even after the amendment, the following 
questions remain justiciable: 

(i) Whether the law provides for ‘acquisition’ or ‘requisition’ (p. 240, post). 
(ti) Whether the compulsory acquisition or requisition has taken place by the 
authority of law. Accordingly, the Executive cannot compulsorily acquire or 
requisition any property without clear and specific authority of law, and the Courts 
would be entitled to interfere where the Executive acts without the authority of 
law made by the competent Legislature 15 or in excess of that authority or without 
complying with the formalities or obligations 1 * laid down in the law or in mala 
fide exercise of the power conferred by the statute. 

(mi) Whether the Legislature in question has the legislative competence to 
enact the law. 

Though, as has been pointed out, it is no longer open to question the com- 

E ctencc of the Legislature on the ground that the purpose of the legislation is 
cyond its jurisdiction, the territorial limitation in the case of a State Legislature 
still subsists, so that a State Legislature cannot provide for the acquisition or 
requisitioning of property situate outside its territorial limits. 

(tv) Whether the legislation is for a ‘public purpose’ (sec p. 217, ante). 

(u) What is made non-iusticiable is the ‘adequacy of the compensation 
provided by that lav/, i.e., the law made by the legislature which provides for 
acquisition or requisition. Hence, where that law docs not itself fix the amount 
of compensation out merely lays down the principles on which and the manner 


ultra vires. 


(vi) Whether the Legislature has failed to lay down any principles on which 
compensation is to be determined and given. Where, for instance, the Legislature 
authorises the Executive to acquire or requisition property on payment of any 
compensation it chose to fix. at its discretion, 1 ' the Court would still be entitled 


compensation 
to interfere. 


mu-uuv.. ... ... • • • v _, 

(vii) Whether the law under which the acquisition or requisition has been 
made docs not provide for ‘compensation’ at all or lays down principles which, 
• re . _rAmnrnsatmn or onlv illusory*'* compensation. 


Where it is not a separate tenement, the question of non-payment for^any or me 
elements of the property becomes a question as to inadequacy of compensation 
provided for, which is precluded by the concluding words of Art. 31 ( 2 ), ^ the 
contention that minerals have not been separately valued where mining land 


contention 

nr/iuirnl 


nCC]U (i ^Whether the impugned law offends against any Article of Part III of 

the Constitution, other than Art. 31 (2). shall 

Of course, the amended cl. (2) says that the adequacy of 
not be justiciable, but, according to canons of legal construction, this _P. , , 

cannot be used to control independent provisions outside Art. 31 (2). |P*" J f 

'when the Legislature has found it necessary to except the other prow si on. 
Part III from the operation of Arts. 31A-31B. 

Jo)"a law providing for -acquisition’ or ‘requisition’ shall still be open to be 
challenged on the ground that it o ffends against Art. 14. ___ 

nv, V State o, U. P.. 119551 "l (17a) Vojrtreehi Special Dy. Collector, 


(15) Virendra v. State of U. P., (1955) I 
S.C.R. 415. 

(16) Cf. Zamindar v. State of Madras, (1955) 
1 M.L.J. 264. 

(17) State of Rajasthan v. Nathmal, A. 
1954 S.C. 307 (308). 


(1964) S.C. fW.P. 144/631. . 

(17b) Burrakur Coal Co. v. Union of India. 
A. 1961 S.C. 954 (963). . . 

(18) Than Singh v. Union of India, A. 
1955 Punj. 55. 
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Thus, in Than Singh v. Union of Indio, 1 * it was contended that the impugned 
law contravened Art. 14 in so far as it provided for a lesser amount as compensa¬ 
tion than that provided by the T-and Acquisition Act. IR94, which was the general 
law of the land relating to acquisition. Of course, the Court negatived this con¬ 
tention on the ground that the impugned law was made for a specific* and distinc t 
object and that there was a reasonable classification. But the case illustrates the 
possibility of such contention and legal niceties which arc sought to be avoided 
Dy the Amendment may not altogether he avoided if proceedings for acquisition 
or requisition are liable to be delayed by taking them to the Court on such grounds 
as aforesaid, excepting, of course, those cases which are specifically covered by 
Arts. 31A—3IB, where the scope for interference is narrower. 

Similarly, if the Legislature makes a discrimination between the rich and ihc 
poor by adopting different rates of compensation for different slabs of property''' 
or by adopting different rates for different areas without a reasonable basis for 
the classification, the law would he open to challenge on the contravention of 
Art. 14. So far as the cases coming under Arts. 3IA-3IB are concerned this attack 
is now precluded. But in the case of acquisition or requisition of other kinds of 
property the ground of attack remains. 

(b) As regards the applicability of Arts. 19 (1) (/) and 19 (I) (g), sec p. 194. 
ante. 

What constitutes a colourable legislation for confiscation. 

It has been already stated, that though the amendment of Cl. (2) precludes 
the Court from invalidating a law where the compensation provided for is merely 
inadequate, it does not debar the Court from annulling the law if the law provides 
for the payment of no compensation at all or where what is provided amounts 
to illusory compensation or non-payment of consideration. This may happen as 
follows— 

(а) Where the provision for compensation is merely a cloak for confiscatory 
legislation. 

Illustration. 

It is on this principle that the Supreme Court annulled s. 23 (f) of the Bihar Land Reforms 
Act, 1950, which provided that the net income of the proprietor for the purpose of determining 
• ompensation, shall be computed by deducting from the gross asset of the proprietor, the cost 
of works for the benefit to the raiynts of such estates at the rates varying from 4 to 124',',. 
according to the amount of the gross asset,—for, the calculation of the cost of such works at 
a flat rate without reference to the actual expenses, which reduces the net income which is 
the basis of the assessment of compensation, is of a confiscatory character, and partially nega- 
lives the provision for payment of compensation.'*• 

(б) Though the form and manner in which the compensation is payable are 
matters for legislative determination, the Court may interfere if such determina¬ 
tion constitutes a fraud on the Constitution by providing illusory compensation. 50 

(c) Where the compensation is based on something which is unrelated to 
facts. 20 

The Supreme Court summed up the position in these words— 

"Entry 42 (of List III) is undoubtedly the description of a legislative head and in deciding 
the competency of a legislation under this Entry, the Court is not concerned with the justice 
and propriety of the principles upon which the determination of the compensation was to be 
n ’ade or the form and manner in which it was to be given. 

But even then, the legislation must rest upon some principle of giving compensation and 
not of denying or withholding it. and a legislation could not lx* supported which was lmscd 
upon something which was non-existent or was unrelated to facts and consequently could not 
have a conceivable bearing on any principle of compensation." tl 

Even though F.ntry 42 of List III has since been amended, in the opinion of 
die Author, the requirement of providing for ‘compensation’ has been made a 

(19) State of Bihar v. Kamesh-xar, (1952) (20) Cajapati v. State of Orissa, A. 1953 

S.C.R. 889. S.C. 375 (381) ; Vajravelu v. Special 75v. 

Collector, (1964) S.C. fW.P. 144/631- 

(19a) State of Bihar v. Kamesh-xar, A. (21) Jagveera v. State of Madras, A. 1954 

1952 S.C. 252 (270, 27 5, 276). Mahajan J. S.C. 257 (259). 

C2—30 
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condition for the exercise of the power of acquisition and requisitioning by the 
terms of Art. 31 (2) itself 22 and the only change is that the question of ‘adequacy’ 
is taken out of the province of judicial review. ‘Unreality’ of compensation may, 
in particular circumstances, result in more than mere ‘inadequacy’ ot compensation. 

But, save the solitary example of the State of Bihar v. Kameshwar where 
the Supreme Court annulled section 23 (/) of the Bihar Land Reforms Act, 1950 
on the ground of illusory compensation, there has not been any other Supreme 
Court decision until 1964 where any legislation has been struck down as a colourable 
legislation on the ground that it' provides for illusory compensation, because in 
most of the cases where this ground was raised the impugned legislation was 
shielded from the operation of clause 2 of Art. 31 altogether by reason of the 
operation of any of the exception clauses of Art. 31 or of Arts. 31-31B. Thus— 

(i) In Zamindar of Ettayapuram v. State of Madras 23 (also cited as Ja^vccra 
v. State of Madras 21 ) the impugned Act for acquisition of an estate provided that 
in computing “basic annual income” for the purposes of providing compensation, 
what was to be taken into account under section 30 was not the average of net 
annual income which the proprietors themselves derived from the sources men¬ 
tioned in the Act when they were in possession of the estates, but which the 
Government might derive from them in future years after the date of notifica¬ 
tion. As a result of this, if on account of mismanagement or for other reasons 
the Government docs not derive any income from these sources the proprietors 
would not have any compensation under this head at all. 

From the tenor of the judgment of Mukherjcc J. it seems that the Court was 
prepared to consider this item as an item of no compensation or compensation 
based upon something which was non-existent within the meaning of Kameshwars 
case 2 * but was obliged to hold that the question was precluded by clause (6) ot 
Art. 31, as the impugned legislation has been certified by the President under that 

ClaU (ii) The effects of sections 4 (1) and 5 ( b) of the Coal bearing Areas (Acquisition 
and Development) Act, 1952 was that after the Government Trad issued a not.ee 
of its intension of prospecting coal in an area the owner or lessee of the mine 
would be prevented from working his mine for a certain period of time and no 
provision was made for compensating him for this loss. It was held that t 
was one for acquisition and would have come under clause (2) but forjhc: shield 
in Art. 31A (1) (e).’» It is clear that here was a case” of non-paymcnt of compcn 
sation which might have been struck down by the Court if the legislation 

no, f' d th b /Legislature has a specified principle on which and 

which the compensation should be determ,ned and given and as a result, some 
compensation is payable which is real, there cannot be any :hallcng .=-to P"”' 

sion' for compensation in that enactment e.ther under clause (2) or under 

^'"'T^us^h^&al-f^arin’g^'eas^'fAcqidsition and Development) Ac. .957 which 
provMed’forprospecttng o S n land for lining of coal and The 

of that land provided for compensation being paid.forthe driving the 

land but omitted to take into account the value of ' .ion for theValue of 

surface and it was urged that the non-payment °\“mpensa,,onfor the ^ 

the minerals was a contravention of clause (2). The Supreme Co J^t ^ g 
contention on the ground that the p > ra f c c u lim for compensation 

than providing an inadequate compensation for the land which_ 


(22) This view finds support from the 
observations in Burrakur Coal Co. v. Union 
of India. A. 1961 S.C. 954. which is a deci¬ 
sion subsequent to the Amendment of 
Entry 42 of List III. 


(23) Zamindar of Ettayapuram v. State of 

Madras. (1954) 2 S.C.R. 761. no S’) 

(24) State of Bihar v. Kameshwar, (19>-) 

S OS) Burrakur Coal Company v. Union of 
India, A. 1961 S.C. 954. 
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of acquisition and the amendment of clause (2) precluded the Court from nullify¬ 
ing the Act on the ground of such inadequacy of compensation.* ’ 

In the Burrakur Coal Co. case,* 4 the Legislature had expressly laid down that 
one of the elements of property acquired, namely, the underground rights, should 
not be valued for the purposes of compensation and yet the Supreme Court 
observed that the Legislature's duty of laying down the principles of compensation 
had been discharged and the only result of legislation was inadequacy of the 
compensation to be paid to the owner whose land was acquired. 

In the case of A mar Sntgli v. State of Rajasthan,' similarly, instead of providing 
for compensation on the basis of the market value of the estate acquired, the 
impugned Act provided for compensation equal to seven years' net income and 
some miscellaneous items of compensation in kind, such as, a rehabilitation grant, 
an allotment of a portion of khudkhast land. The Court rejected the contention 
that the compensation awarded on such a hybrid basis was illusory and held that 
it only amounted to the payment of an inadequate compensation. 

In State of Madras v. Namashaya, 2 the question of judicial review of a provi¬ 
sion fixing compensation on the basis of market value prevailing on a date anterior 
to the date of acquisition was raised with respect to a prc-1955 enactment, and 
the Supreme Court refrained from expressing any opinion on the question— 

"whether it is possible by enacting legislation alter the amendment of Art. 31 (2) by the 
Constitution (Fourth Amendment) Act. 19^5 ... to provide that compensation lor compulsory 
acquisition ol land may be fixed on the basis of market value prevailing on a date anterior 
to the date ol the issue of the notification under s. 4 (I). 

That question has been answered in the negative in the later case of Vajravclu 
v. Special Dy. Collector , (1964) S.C. IW.P. 144/63), which has made it clear that 
nothing in the Fourth Amendment of the Constitution has enabled a Legislature 
to provide for illusory compensation under Art. 31 (2). Ibis, with respect, is one 
of the boldest pronouncements of the Supreme Court. 

Limitations upon the rule of Compensation. 

Cl (2) of Art. 31, as it stood originally, made compensation payable whenever 
property was compulsorily acquired or taken possession of for public purposes, 
except in the cases coming under els. (4)-(6). by subsequent amendments, this 
obligation has been fettered by several other conditions and exceptions: 

The Constitution (Fourth Amendment) Act, 1955, has made it clear that there 
is no obligation to pay compensation under this clause except where property has 
been ‘acquired’ or ‘requisitioned’, in the manner explained in the new cl. (2A). 

Arts 31A-31B inserted by the Constitution (First Amendment) Act. 1951 and 
enlarged' by the Fourth Amendment Act, 1955, a have taken out a large number 
of cases and specific enactments out of the general rule of obligation to pay com¬ 
pensation embodied in Art. 31 (2). (Sec post). 


Clause (2A). 

‘Acquisition’ or ‘requisitioning’. 

1 Cl (2A). introduced by the Constitution (Fourth Amendment) Act, 1955, 
make’s dear what is meant by acquisition or requisitioning within the meaning 
of cl. (2). Unless the taking of the property takes place m cither of these two 
ways, there is no obligation to pay compensation under cl. (2). 

2. The doctrine of taking by substantial abridgement of the rights ol the 
owner, which was enunciated in the cases of Subodh Gopal' and Dwarkatlas has 
been superseded by this amendment.___ 


(1) Cf. A mar Singh v. Slate of Rajasthan, 
(1955) 2 S.C.R. 303 (363). 

(2) Stale of Madras v. Namasivaya, A. 
1965 S.C. 190 (/ 92). 

(3) With the enlargement of the protected 


list by the Constitution (Seventeenth Amend¬ 
ment) Act, 1964. 

(4) Stale of W. B. v. Subodh Gopal, (I9:>4) 

S.C.R. 587: (1952-4) 2 C.C. 403: A. 1954 
S.C. 92. „ . . „ 

(5) Ditarkadas v. Shota pur Spinning Co., 
(1954) S.C.R. 674, A. 1954 S.C. 119. 
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3. Since cl. (2A) is not retrospective, 6 the interpretation given by the 
Supreme Court upon the original cl. (2) will be applicable to orders of acquisition 
or taking possession, which were made prior to 27-4-55. It is, accordingly, 
necessary to notice the law before and after amendment. 

(A) Under the Government of India Act, 1935. 

As stated at the outset, in the corresponding provision [s. 299 (2)] of the 
Government of India Act, 1935, only the word ‘acquisition’ was used (see p. 206, 
ante). 

It was held by the 'Federal Court' 7 as well as the Privy Council 8 that 
‘acquisition’ implies that there must be an actual transference of property, and 
it must be possible to indicate some person or body to whom it is transferred. 
There was, accordingly, no ‘requisition of property in the following cases— 

(i) Where merely the relations between landlord and tenant were regulated, 
though thereby the rights hitherto exercised by the landlord were diminished. 7 

(ii) Where an owner of land remains in possession as before, and merely the 
land revenue payable by him is increased. 8 

It has been pointed out earlier that in s. 299 (2), there was nothing to refer 
to ‘requisitioning’ and it was held 9 that the word ‘acquisition’ did not include 
‘requisition’. 

(B) Under Art. 31 (2), before 27-4-55. 

Cl. (2) of Art. 31 of the Constitution, as it originally stood, introduced the 
expression ‘taken possession of, besides the word ‘acquired’. 

In State of West Bengal v. Subodh Go pal* Sastri C.J. took a wider, view of 
the word ‘acquired’ than was attributed to the word under the pre-Constitution 
provision. This view was followed in a number of subsequent decisions' 011 and 
may be taken to give the settled meaning of the word under the original cl. (2). 
This view, in short, is that the two expressions ‘acquisition’ and ‘taking possession 
of’ arc not used in contradiction with each other but are used to convey similar 
sense, the expression ‘taking possession of’ being used to amplify the meaning 
of ‘acquisition’. In this sense, in order to constitute ‘acquisition’ by the State, no 
formal transfer or vesting of the property is required. It includes any appro¬ 
priation of the property of a subject by the State, without the owner s consent. 
It would thus include the taking of a thing for the purpose of destruction and 
other cases where there is no continued existence of the property after it i 
acquired. 9 4 

The expression ‘taking possession’ was similarly interpreted in a wide sense, 
to cover the following propositions: 5 . „ . 

(«) ‘Taking possession of’ did not imply any formal transfer of possession o 

included seizure. , , . . 

lb) ‘Taking possession of’ did not require taking of actual physical IJ ,ss ^j‘ 
but meant the taking of such possession as the property is susceptible ot \ , ’ 
taking possession of a commercial or industrial undertaking (which is exp y 
included in cl. (2)]. is not susceptible of any actual physical occupancy or seizur . 

(c) It was not correct to say that cl. (2) was confined to the exercise 
power of ‘eminent domain’ while cl. (1) related to the exercise of the PO‘ic c 
power’. The true view was that both clauses dealt with the same * h,n S- ' 
limitations upon the power of the State to take private property.-thc two clauses 
providing different limitations upon that power. Thus, taking possessi 
Included those kinds of 'deprivation’ which do not involve the continucd ex stcnce 
of the property after it is taken. In other words, it would include destruction 


(6) Bombay Dyeing Co. v. Stole of Bom¬ 
bay, A. 1958 S.C. 328 (333). 

(7) Lai Singh v. C. P. anti Berar, A. 19-14 

(8) jagannalh v. United Provinces, (1946) 
50 C.W.N. 674 (67S) (P.C.). 


(9) Tan Bug v. Collector of Bombay, A. 
1946 Bom. 216. ... 

(10) Saghir Ahmad v. Stale of U. P., (193.1 
1 S.C.R. 707. 

(11) Bombay Dyeing Co. v. State of Bom¬ 
bay, A. 1958 S.C. 328 (333). 
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which implies the ‘reducing into possession of the thing sought to be destroyed 
as a necessary step to that end’. 

(d) The expression 'taking possession of was not identical with requisitioning. 
This expression was not used in contradistinction with 'acquisition', but by way of 
amplification of that term, so as to make it clear that the two expressions ‘acquisi¬ 
tion’ and ‘taking possession of' in cl. (2) included also those kinds of deprivation 
which do not involve the continued existence of the thing after it is taken. 

(e) On the other hand, the expression ‘taking possession of was not as wide 
as the word ‘taking* in the 5th Amendment to the American Constitution so as 
to include any injury or damage to property (see p. 202, ante) but includes only 
such taking as constitutes ‘deprivation’ within the meaning of cl. (I). ‘Taking 
possession of thus refers to— 

"such substantial abridgement of the rights of ownership as would amount to deprixation 
of the owner of his property. No cut and dried test can be formulated as to whether in a 
given case the owner is ‘deprived’ of his property within the meaning of Art. 31 ; each case 
must he decided as it arises on its own facts. Broadly speaking it may be said that an 
abridgement would be so substantial as to amount to a deprivation within the meaning of 
Art. 31, if, in effect, it withheld the property from the possession and enjoyment of the owner, 
or seriously impaired its use and enjoyment by bint, or materially reduced its value''. 11 

(J) With respect to a commercial or industrial undertaking, the power of 
‘superintendence’ should be distinguished from that of ‘taking possession of it. 
‘Superintendence’ is merely regulative in nature and comes within the scope of 
Art. 19 (6) Rut such social control, when it oversteps its legitimate limits, may 
constitute the ‘taking possession of the affairs of the concern and thus bring the 
case under Art. 31 (2). This happens when 'under the guise of superintendence 
the State is carrying on the business or trade for which the company was in¬ 
corporated with the capital of the company but through its own agents who take- 
orders from it and arc appointed by it'. 1 * The difference between superintendence 
or regulation and ‘taking possession of is thus one of degree. In this view, our 
Supreme Court adopted the reasoning of Holmes C. J. in Pennsylvania Coal Co. 
v. Mahon 14 : 

"Government hardly could go on if to some extent values incident to property could not 
be diminished without paying for every such change in the general law. As long recognised, 
some values arc enjoyed under an implied limitation and must yield to the police power. But 
ohxioiifly the implied limitation must have its limits. . . . One fact for consideration in deter¬ 
mining such limits is the extent of the diminution. When it reaches a certain magnitude, 
in most, if not in all cases, there must be an exercise of eminent domain and compensation to 
sustain the act. So the question depends upon the particular facts. The greatest weight is 
given to the judgment of the legislature, but it always is open to interested parties to contend 
that the legislature has gone beyond its constitutional pow*cr. ... , 

The general rule at least is, that while property may be regulated to a certain extent, if 
regulation goes too far it will be recognized as a taking. . . . We arc in danger of forgetting 
that a strong public desire to improve the public condition is not enough to warrant achieving 
the desire by a shorter cut than the constitutional way of paying for the change. . . . This 
is a question of degree and therefore cannot be disposed of by general propositions.”'* 

Any substantial interference with rights of property thus came within the 
protection of Art. 31 (2). 1 * 


Illustration. 


A law empowered the Central Government to appoint as many persons as it thought fit to 
be directors ol a company for the purpose of taking over its management and administration 
in view of its mismanagement in the production of an essential commodity. The directors so 
appointed took over possession of the property and effects of the company. Held, that these 
statutory directors who worked under the control of the Government could not be said to be 
the agents of the company and their possession could not be said to be the possession of the 
company. Such legislation, therefore, provided for taking possession of the property of the 
company by the State through directors appointed by it.'* 


(12) State of If'. R. v. Subodh Copal. (1954) 
S.C’.A. 65 (84- 5, 90). Sasiri C. j.. Mahajan 
& Gluilam Hasan |J. 

(13) Duarkndas v. Shota pur Spinning Cr 

Weaving Co., (1954) S.C. A. 132 (143-4), 

Mahajan J. 


(14) Pennsylvania Cotil 
(1922) 260 U.S. 393. 


Co. v. Mahon, 


(15) Bombay Dyeing Co. v. State of Bom¬ 
bay, A. 1958 S.C. 328 (333). 
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(C) Under Cl. (2)-(2/1), after 27-4-55. 

I. It has already been pointed out that the word ‘requisition’ lias been 
substituted in cl. (2) for the expression ‘taken possession of’, in order to override the 
extended meaning given to the latter expression in the cases of Subodh Gopal 12 and 
Duarkadas. 13 

It is interesting to note that in the 2nd Edition of this Commentary (p. 211), 
the Author observed— 

“Taking 'possession of' obviously refers lo the power of ‘requisition' referred to in Entry 
33 of List 1 and 36 of List III." 

This view was approved by Das J. (in the minority) in Subodh Gopal’s case, 12 
as follows: 


"The legislative power being confined only to ‘acquisition or requisitioning’, it will not 
be unreasonable to hold that “taking of possession” referred to in Art. 31 (2) in the nature 
of 'requisitioning' . . . Therefore, ‘taken possession of or acquired’ should be read as indicative 
of the concept of ‘requisition or acquisition'.” 1 * 

It is evident, therefore, that the Constitution (Fourth Amendment) Bill 
adopts the Author’s view, referred to above, and replaces the dubious expression 
‘taken possession of’ by the technical word ‘requisitioned’, which has a settled 
meaning, viz., the taking of “a domain or control over property, without acquiring 
rights of ownership”.'® In other words, in requisition, while the title to the 
property remains with the private owner, he is excluded by the State from the 
right to possession or enjoyment of the property.* 7 The words "right to possession 
of’ in cl. (2A) reiterates this meaning of “requisition” in order to prevent any 
further elaboration of that term by judicial interpretation. 

It would seem, however, that in order to constitute a ‘requisition’ within the 
meaning of cl. (2A), it is not essential that there should be any formal order of 
‘requisition’ under a special statute. It is enough if Government has taken exclu¬ 
sive possession of the property, ousting the owner. In a prc-1955 case,'* it was 
held that where the possession of the property passed to the Reclamation Officer 
under a statute for the purposes of tractorisation, it amounted to a ‘taking posses¬ 
sion of’ the property within the meaning of the prc-1955 Art. 31 (2). On principle, 
it should also be construed as a ‘requisition’ under Cl. (2A). 

II. As regards ‘acquisition’,—even in the First Edition of this Commentary 
(p. 154), it was stated— 

“Acquisition implies that there must be an actual transference of . . . the land or rights 
icfcrrcd to.” 


In Chiranjit Lai's case.” Mukhcvjea J. further elaborated this view by 
observing that— 

"Acquisition means the acquiring of the entire title of the «»rqpriatcd owner, whatever 
I ho nature or extent of that title may be. The entire bundle of rights which were vested 
in the original holder would pass on acquisition to the acquirer leaving nothing to the form • 

And this view was followed by Das J. (in the minority) in Subodh Gopal’s 
Cfl5t This view is made effectively clear by the Amendment Act by introducing 

words ‘transfer of ownership’in d. (2A). • cirinn unless the 

The word ‘transfer’ makes it clear that there is no acquisition unless in 
ownership of .he private owner (including all the rights wh.ch follow from t de) 
are conveyed to the State or its nominee (,.e a corporation owned °r controUcd 
bv the State) by operation of the law referred to in cl. (2) of Art. 31. Compen 
tion would be payable under cl. (2) only if the private owner » in auction 
his ownership and it is vested in the State or its nominee by the law m question 


(16) Tan Bur v. Collector, A. 1946 Bom 
216 (247); Khetsidas v. Pratapmull, A. 1946 
3al. 197 (201). 

“ (i?) Cf. Mukherjea J. in Chiranjit Lot’s 
r ase, (1950) S.C.R. 869 (902). 


(18) State of M. P . v. Champalal, A. 1965 
S.C. 124 (130). 

(19) State of W. BenRal v. Subodh Gopal, 
(1954) S.C.R. 587 (658-9). 
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Similarly, in requisition, there must be a ‘transfer’ of the right to possession. 
The following observations of Das J. in Subodh Copal's case 19 will elucidate ilie- 
meaning of the expression ‘transfer of the right to possession’: 

. . they required compensation to be paid only where there was an actual taking nf 
the property out of the possession of the owner or possessor into the possession of the Stale 
or its nominee. Of course, the manner of taking possession must depend on the nature ol 
the property itself.” 

The right to possession of some kinds of property can be transferred even 
without an actual transfer of the physical possession of the property itself. These 
cases were also included by the use of the words ‘right to possession’. It is now 
made clear that no question of payment of compensation under Art. 31 can 
possibly arise when a property is injured as a result of the exercise of ■police- 
powers^ by the State or even where objectionable property is seized in the exert i-e 
of such powers, for, in neither case is the property ‘requisitioned’ in the sense of 
effecting a ‘transfer’ of the right to possession to the State. 

In fact, it is possible for the State to render useless the property of an individ- 
ual even in the exercise of its powers other than the ' police ’ or regulatory ,powers. 
In such cases, compensation is payable in the U.S.A., where it has been held 
that any injury to the property of an individual l»v State action which depriu-s 
the owner of its ordinary use amounts to ‘taking’ bv the State (sec p. 202, ante). 

The case of Saghir Ahmad v. State of U P.-° furnishes an instance of such 
action. The U. P.* Road Transport Act, 1951 empowered the State Government 
to operate the road transport services of the State as a Government monopoly, 
by cancelling the existing permits in favour of private operators and prohibiting 
them to run their vehicles on the routes taken up by Government. As a result 
of the exercise of this power by the Government, the buses of the private owners 
who were so long carrying on the business of road transport became practically 
useless. 

The High Court* 1 held that no compensation was payable by Government to 
these private operators by reason of the fact that their buses had been rendered 
useless, because no compensation was payable under Art. 31 (2) unless property 
was ‘acquired’. The High Court observed— 

"The vehicles which were being operated by the private operators have not been acquired 
by the State nor has any other tangible property which was used by the petitioners for their 
business been acquired. What has been done is that the petitioners have been prohibited 
from operating their buses on certain routes.”*' 

On appeal, the Supreme Court applied the decisions in the cases of Subodh 
Gopal 23 and Dwarkadas 21 which had followed the American doctrine of ‘taking’ 
and held— 


"The fact that the buses belonging to the appellants have not been acquired by the 
Government is also not material. The property of a business may be both tangible and 
intangible. Under the statute the Government may not deprive the appellants of their buses 
or any other tangible property but they are depriving them of the business of running buses 
on hire on public roads".** 

Hence, the result of this decision was that even though the State did n it 
‘acquire’ any property having it transferred to itself, the constitutional obligation 
to pay compensation under Art. 31 (2) would arise if the owner of a property was 
substantially deprived of the lawful enjoyment of the property in the manner it 
was capable of being enjoyed, by reason of State action. 

The Amendment of 1955 sought to supersede the view taken bv Shastri C.J. 
(for the majority) in Subodh Gopal’s case. 23 

Cl. (2A) explicitly lays down that in order to constitute ‘acquisition’, there 
must be a transfer of the ownership in the property to the State or to a corpora¬ 
tion owned or controlled by the State. Since the Amendment adopts the minority 


(20) SaRhir Ahmad v. Slate of U.P., (1954) 
S.C.R. 1218. 

(21) SaRhir Ahmad v. Stale of U. P-, A. 
1954 All. 257 (273). 


(22) Dwarkadas v. Sholapur Spinning Co., 
A. 1954 S.C. 119. 

(23) State of West Bengal v. Subodh Gopal, 
(1954) S.C.R. 587. 
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view of Das J. in State of W.R. v. Subodh Gopal , 23 it would be profitable to 
reproduce bis observations in this context— 

“It connotes the idea of transfer of title, voluntary or involuntary. When the acquisition 
by the State is effected hv agreement after negotiation there is a regular conveyance transferring 
the title front the vendor to the State. Even when the acquisition by the State is effected 
by the coercive process of exercising its sovereign power the idea of purchase is nevertheless 
present, for there is a vesting of the property in the State by operation of law. Acquisition 
of private property by the State under the English law. therefore, connotes the concept of a 
purchase, voluntary or involuntary, and involves a transfer of the entire title from the owner 
to the State or a third party for whom the State acquires the property."** 

lienee, there is no longer any question of Art. 31 (2) being attracted where 
there is no provision for transference to the State and the legislation merely enables 
the tenants to purchase the landlord’s share without intervention of the State. 2 * 

This does not, however, mean that Government cannot acquire part of the 
rights of the owner. Thus. leasehold and other similar rights can always be 
‘acquired’ and if a person owns the totality of rights, it is not necessary to acquire 
the whole interest of that person if it is not needed for public purposes. 23 The 
Legislature may, thus, acquire proprietary rights of zemindars, leaving the 
bhumidari right with them. 23 

While in ‘acquisition’, the ownership or title of the owner is transferred to 
the State or a corporation owned or controlled by the State, ‘requisition’ takes 
place when the right to possession is transferred similarly, without transferring 
the title. In short, it must involve the “actual taking of the property out of the 
possession of the owner or possessor into the possession of the State or its 
nominee”. 1 ,s While acquisition is permanent, requisition is for a temporary 
period'® and during the period when the requisitioning authority remains in 
possession, the rights of all other persons to enjoy the property are suspended . 20 

Cl. (2A) now completely excludes the possibility of importing the American 
doctrine of ‘taking’ (see pp. 237. ante) in the matter of interpreting Art. 31 of 
our Constitution. 

To determine whether an obligation to pay compensation arises under 
Art. 31 (2), it will no longer be relevant to enquire whether the individual has 
been ‘sustaintially dispossessed’ ( cf . p. 237, ante) or whether his right to use and 
enjoy the property has been ‘seriously impaired’ or the value of the property has 
been 'materially reduced’ by the impugned State action. 

The new cl. (2A) not only explains cl. (2) but also differentiates the scone 
of cl. (1). It will no longer be |>ossible to contend that els. (1) and (2) relate to the 
same subject and that they arc co extensive. The eases of acquisition and requi¬ 
sition, involving transference of ownership or right to possession to the State, arc 
specifically dealt with in cl. (2) and no other mode of deprivation can, accordingly, 
be held to attract the operation of cl. (2). # f 

No liability for compensation can. accordingly, arise not only m cases ot 
regulation or restriction of the rights of ownership, however substantial it may 
be, or in cases of harm or injury caused to the proprietary rights of an individual 
owing to the exercise by the State of its legitimate powers, hut also in eases or 
total' destruction of property without involving any transfer of dominion to tnc 

Stat It is now placed beyond doubt that the only cases where compensation is 
payable under Art. 31 arc—where any property is physicallv or constructs cly 
transferred to the State or to a corporation owned or controlled by the otatc. 

In the United States , there has been controversy over the question whemer 
compensation is payable where property has to be taken or merely destroyedi n 
exercise of independent powers, such as t he ‘police’ power or war power. __ 

(19) Shy am Kristian v. Stale of Punjab. 

' V (20) 53 Sh^u! J!°State of W. B., A. 1954 Cal. 

21 f21) Cf. V. S. v. Russel . (1871) 13 Wall. 
623 (627-8) : U. 5. v. Caltex, (1952) 344 U.S. 

■ 149 


(24) Pirthi Singh v. State, A. 1953 Pepsu 
161 . 

(25) Surra bat v. State of V. P.. (1952) 
S.C.R. 1056: (1952-4) 2 C.C. 396 (402). 

(118) Cf. Das T. in State of W. B. v. 
Subodh Gopal. (1954) S.C.R. 587: (1952-4) 2 
C.C. 403 (416). 
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in India, there is no scope for speculating whether the police power or war power 
is an independent power. Compensation will be payable where clauses (2) and 
(2A) of Art. 31 are attracted,—whatever be the purpose of the transfer of owner¬ 
ship or right to possession. On the other hand, no compensation will be payable 
where the value of property is depreciated or the property itself is destroyed. 
owing to the exercise of any power belonging to the Government. Whether the 
destruction is constitutionally justiciable or not will have to be determined with 
reference to other provisions of the Constitution, such as Art. 19(1) (/).” 


Cases where Cls. (2)-(2A) have been held to be not applicable. 

The Amendment makes it clear that mere ‘deprivation of property’, short of 
‘acquisition’ or ‘requisitioning’ 25 within the meaning of cl. (2A), i.c., without 
transfer of title or right to possession will not attract cl. (2). Hence, there is no 
obligation to pav compensation in cases like the following— 

(«) Where the relations between landlord and tenant arc merely regulated, 
even though the rights of the landlord are diminished thereby. 23 24 

(it) Where a private owner is affected (e.g., by the lowering of its value) 2, or 
deprived of his property by reason of the exercise of the ‘police’ or ‘regulatory’ 
powers of the State, c.g.. where private road transport operators* lose their business 
and their stock-in-trade is rendered useless because the State enters into the 
business as a monopolist and cancels the permits in favour of the existing tra¬ 
ders ;*•* or adulterated foodstuffs arc seized and destroyed or dilapidated structures 
arc pulled down by municipal authorities or a fire brigade ; 3 or restrictions arc 
imposed on transfer of property by evacuees ; 4 or such property is administered 
by the State; 5 or goods arc seize?! under the Sea Customs Act. 0 1878. or the 
Foreign Exchange Regulation Act. 1947 ; or the rights of a joint family manager 
arc terminated or restrictions imposed upon the right of partition of coparceners ; 7 
or where the State merely exercises powers of superintendence over endowed pro¬ 
perty ;• or over the affairs of a company ;• or where a Government agency takes 
up the management of property with liability to account for the income ; 10 or the 
management of private property is vested by the State in another body ; n * 12 or 
where the owners of private forests arc restricted from cutting away timber without 
the permission of the prescribed authority : 13 or where the rate of interest is 
reduced ; 14 or where injury is caused to adjoining land by drainage or irrigation 
works ; 13 or where blood is taken from the body of a person for the purpose of 
investigating an offence; 1 * or where cash grants' arc stopned.** 5 

(***) Where the State seeks to recover possession of a land owned by it, from 
a lessee; 17 or to assess revenue-free land. 1 * 


. Kochunni v. Slate of Madras (II), 

A. I960 S.C. 1080 (see p. 188. ante). 

..ill) Srikrishan v. Slate of Rajasthan, 
(1955) 2 S.C.R. 531. 

{/W) 4) JaRe ' hwar v * Birch o. A. 1956 Pa*. 149 

, *£5) ( -f. Bapubhai v. State of Bombay;. A. 
1956 Rom. 21 (25). 

(1) Nageswara v. Andhra Pradesh S.R.T. 
(°>pn., A. 1959 S.C. 308 (3/8). 

(2) Ramchandra v. State of Orissa, (1956) 
S.C.R. 346 (357). 

(3) State of IV. B. v. Subodh Copal. 
(1952-4) 2 C.C. 403 (417). 

_ r/l' Cf ' Sadhu Ram v. Custodian, (1956) 
S.C. A. 70 (73): Shanta v. Custodian. A. 1952 
MR. 181. 

m (5> Abdul Majid v NayaU. A. 1951 Rom. 

(6) She’d: Pujan v. Collector, A. 1952 Oil. 
789. 

(7) Cf. Santhamnw v. Neelamma. A. 1957 
Mad. 643 (656). 
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(8) Bijayananda v. State of Bihar, A. 
1957 Pat. 266. 

(9) Dwarlcadas v. Sholapur Spinning Cf 
Weaving Co., A. 1954 S.C. 119 (125). 

(10) Cf. Guru Datta v. State of Bihar, A. 
1961 S.C. 1684. 

(11) Bira Kishore v. State of Orissa, A. 
1964 S.C. 1501 (/508). 

(12) Covindalalji v. State of Rajasthan, A. 

1963 S.C. 1638. 

(13) Karrar Ali v. State of V. P., A. 1954 
All. 753. 

(14) Raghhir v. Union of India, A. 1954 
Punj. 261. 

(15) Sashibhusan v. State of Bihar, A. 1956 
Pat. 493 (4 96). 

(16) Ratnaprova v. State of Orissa, A. 

1964 S.C. 1195 (1200). 

(16a) Ranojirao v. State of M.P., A. 1965 
M.P. 77 (82). 

(17) Dhircndra v. State of II'. B.. A. 1956 
Cal. 437. 

(18) Cirijananda v. State of Assam. A. 1956 
A".im 33. 
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(it/) Where the State puts an end to certain interests, e.g., those of Hindu 
reversioners, by a law regulating succession. 19 

(v) Where the State refuses to be bound by an agreement to which it was 
not a party. 20 

Thus, where a landlord created a licence or other contractual rights in favour of certain 
licensees, and upon acquisition of the estate of the landlord, seeks to oust the licensees, the 
licensees cannot complain of the violation of Art. 31. inasmuch as there has been no transfer 
of the ownership or possession of the licensees to the State, even assuming that the agreement 
with the landlord created any proprietary rights in favour of the licensees.” 

Where n law does not. in reality, cfFcct a transfer of ownership or possession, 
Art. 31 (2) cannot be invoked merely because the Legislature has, in fact, provided 
for some compensation with a view to mitigating hardship or otherwise. 21 

“Or to a corporation owned or controlled by the State.” 

The addition of these words effect an improvement upon the wording of the 
original cl. (2), and makes it clear that the scope of cl. (2) extends to cases of 
acquisition of property for purposes of a corporation owned or controlled by the 
State on the same footing as an acquisition for purposes of the State itself. 

Legislation by Parliament .—In furtherance of the policy of nationalisation of 
essential business and industries. Parliament has provided for the transfer of 

E rivatc business concerns to statutory corporations owned or controlled by the 
tatc, e.g., Air Corporations Act, 1953; Life Insurance Corporation Act, 1956. 


Legislative power. 

(A) Prior to 1-11-56, the legislative power relating to ‘acquisition’ and 
‘requisitioning’ was divided as between the Union and the States. 2 Acquisition 
for the ‘purposes of the Union’ was a Union subject (Entry 33, List I), that tor 
other public purposes was a State subject (Entry 36. List II), while the power 
matters relating to compensation (Entry 42 of List III) was concurrent. 

It is to be noted that while Entry 33 of List I referred to purposes of he 
Union’, Entry 36 of List II was wide and referred to ‘except for purposes of he 
Union.’ A question arose as to what was a ‘Union purpose but the Supreme 
Court refused to give a wide interpretation to this expression so as to curtail tne 
legislative power of the States relating to acquisition and requisitioning. 

(B) After 1-11-56: The Constitution (Seventh Amendment) Act. 1956, h«nj 
omitted Entries 33 of List I and 36 of List II. and substituted the original 
Entry 42 of List III as follows 24 

"Acquisition and requisitioning of property". 

The result is that both the Union and State Legislature. have: now 
jurisdiction over the entire field of acquisition and retju.sn.on.ng and the quest 
of vires of either Legislature can no longer be agitated on the footing ot 
■purpose' of the acquisition. i.e.. whether it ,s a Union or other than a Union 

'""’’iTthc US.A.. it is settled that the Federal and State Governments possess the 
power of Eminent Domain to serve the pur^ses of them res^cme go'e ” ( 

‘o that a State Government cannot acquire propertv for the cxciusi | i 

° f %^ d was l ^he C s?ate "of 3 "he^la w^in* India before the Constitution (Seventh 
Amendment) Act, 1956. But the Amendm ent Act having made the po^cr - 


(19) Bhabani v. Sarat, A. 1957 Cal. 527. 

(20) Mahadeo v. State of Bombay, A. 1959 
S.C. 735 (739, 742). 

(21) Naeeswara v. Andhra Pradesh S.R.T. 
C.orp., A. 1959 S.C. 308 (3/8). 

(22) Vide C3, Vol. II. pp- 702, 767. 


(23) State of Bombay v. Gutshan, (1955) 2 
S.C.R. 867. . 

(24^ See, further, under Entry 4_ 

L '(25) I Ko/;/ v. U. S.. (1875) 91U£ 367 

(I) Via v. State Commn., (1936) 296 V-"> 
549. 
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current, has removed the rigidity of the federal system as it obtains in the United 
States and ensured a speedier procedure both for national and State purposes. 


Clause (3). 

Other Constitutions 

Government of India Act, 1935.— S. 299 (3) of this Act was as follows— 

“No Bill or amendment making provision for the transference to public ownership of 
any land or for the extinguishment or modification of rights therein, including rights or 
privileges in respect of land revenue, shall be introduced or moved in the Dominion Legisla¬ 
ture without the previous sanction of the Governor-General, or in a Chamber of a Provincial 
Legislature without the previous sanction of the Governor.” 


India 


Legislation by State Legislature. 

This clause corresponds to Sec. 299 (3) of the Government of India Act, 1935. 
No law of compulsory acquisition within the scope of Art. 31 (2), passed by a 
State Legislature shall be valid unless the Bill is reserved for consideration of the 
President (Arts. 200-1) and is assented to by the President. The present clause 
supplements the 2nd Proviso to Art. 200 (post), by requiring a compulsory 
reservation of such Bills. 2 3 The word ‘law* in the clause has been loosely used 
to mean a Bill. 

Art. 31 (3), read with Art. 200, does not require the President to give his assent 
twice over, once under Art. 31 (3) and again under Art. 200. He is not disabled 
from applying his mind to the Bill once for all and to see whether it has to be 
passed into law and whether it fulfils the requirements of Art. 31 (3). 2 The 
Governor’s assent is not required in the case of such Bill. He has simply to 
reserve it for the President’s consideration. 2 This clause refers to laws enacted 
subsequent to commencement of the Constitution. 

'I he Supreme Court has held 2 that cl. (3) is attracted onlv where the State 
Legislature enacts a substantive legislation relating to acquisition or requisition, 
after the Commencement of the Constitution. An Act which amends an existing 
law which is covered by cl. (5) (a) is also covered by that clause and need not 
comply with the requirment of cl. (3). 4 

Where the requirement of Art. 31 (3) has not been complied with, any 
proceedings taken under the Act shall be void.* 

On the other hand,— 

The assent of the President is required to enable the State Legislature to 
enact the law, but it does not preclude any challenge as to the invalidity of the 
law owing to contravention of any other provision of the Constitution, e.g., 
Art. 31 (2).* In this respect, cl. (3) differs from cl. (4).* 


Clause (4). 


Cl. (4) : Pending Bills. 


As stated earlier. Cl. (4) provides an exception to the requirements of Cl. (2). 
Cl. (4) relates to Bills of a State Legislature relating to public acquisition which were 
pending at the commencement of the Constitution. If such a Bill has been passed 


(2) Cf. Slate of Bihar v. Kamesh-xar, A. 
1952 S.C. 252 (265 ; 300). 

(3) Li lava ti v. Slate of Bombay. A. 1957 
S.C. 521 (526). 

(4) It is submitted that the above inter¬ 
pretation unduly widens the meaning of 
•existing law' in Art. 31 (5) (a), which must 
be controlled by the definition in Art. 366 


( 10 ), and cannot accordingly, include any law 
passed after the commencement of the Cons¬ 
titution. whether amending or otherwise. 

(5) Ramesh-xar v. Misra, A. 1959 Pat. 
488 ; Kadarap v. State of Hyderabad, A. 1955 

(6) Namasivaya v. State of Madras, A. 
1959 Mad. 548 (553). 
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and assented to by the President, the Courts shall have no jurisdiction to question 
the validity of such law on the ground of contravention of Cl. (2), i.e., on the 
ground that it docs not provide for compensation 7 or that it has been enacted 
without a public purpose. 8 

Of course, it such pending Bill is not reserved for the consideration of the 
President or does not receive his assent, it cannot have any effect at all, by reason 
of Cl. (3). 

But Cl. (4) would not debar the Courts from examining the validity of the 
law on other grounds, e.g., legislative competence, 9 or whether the law contra¬ 
venes the guarantee of equal protection in Art. 14, say, by providing different 
principles of compensation for different sets of persons without any reasonable- 
basis tor such classification. 9 


Extent of the saving contained in els. (4)-(6) of Art. 31 and Arts. 
31A-B. 

Cls. (4), (5) and (6) of Art. 31 as well as Arts. 31A-31B provide, inter alia, that 
legislation which comes under any of these provisions would not be void on the 
ground of contravention of Art. 31 (2). 

I. It would, therefore, prirna facie follow that such legislation would be 
immune from attack on anv ground relating to compensation, i.e., cither on the 
question of quantum or aacquacy of compensation or of non-payment of com¬ 
pensation at all. But the majority of the Supreme Court in State of Bi/tar v. 
Kameswar 10 was not prepared to go so far. 

Even though their Lordships held that the obligation to pay compensation 
was provided by Art. 31 (2), and did not result from either Entry 36 of List II or 
Entry 42 of List III, which were mere heads of legislation," it was nevertheless 
held that while exercising the power of legislation tor acquisition, the Legislature 
must conform to the provisions of Entry 42 of List III and any legislation that 
seeks to commit a fraud on these provisions would be struck down as colourable 
by the Court. In other words. Entry 42 of List III (as it then stood) provided 
that while legislating for acquisition, the Legislature must lay down the ‘principles 
on which compensation is to be determined ’. Hence, if a Legislature says that 
‘no compensation is to be paid’, that is not laying down 'the principles on which 
compensation is to be determined’ and thus the Legislature is committing a fraud 
on this power. 

“The power of legislation in Entry 42 is for enacting the principles of determining such 
compensation . . . But it is difficult to imagine that there can be any principles for non¬ 
payment of compensation for negativing the payment of compensation. No principles arc 
required to be stated for non-payment of compensation . . . The key words in the Entry arc 
'compensation' and ‘given’. Anything that is unrelated to compensation or the giving ot 
it cannot be justified by legislation under Entry 42."" . 

"To negative compensation altogether by the enunciation of principles leading to suen a 
result would be to contradict the very terms of the Entry and such a meaning could not nc 
attributed to the framers of the Lists."'* 

Thus, according to the majority opinion in State of Bihar v. Kameswar, 
cls. (4)-(6) of Art. 31 and Arts. 31A-B precluded the Court from striking down a 
legislation coming within the purview of these provisions on the ground that the 
provision for compensation was inadequate but did not preclude the Court trom 
striking down the law as 'colourable if it provided for non-payment of com¬ 
pensation or for what is no compensation at all. 14 « 

The foregoing view of the majority in Kameshwar’s case 10 stands supersede 
by the Constitution (Seventh Amendment) Act, 1956 which has taken out the 

(10) Slate of Bihar v. Kameswar, (1953) 
S.C.A. 53 (Mahajan, Mukhcrjca & Aiyyar 
JI->- 


(7) Cf. Umegh Singh v. Slate of Bombay, 
(1955) 2 S.C.R. 164 (182). 

(8) J ague era v. State of Madras, (1954) 
S.C.R. 761 (764). 

(9) Kameshwar v. State of Bihar, A. 1951 
Par. 91 (101, 106) ; affirmed by State of Bihar 
v. Kameshwar, A. 1952 S.C. 252 (273), Mahn- 
jnn, Mukhcrjca and Aiyar JJ. 


(11) Ibid., Mahajan J.. pp. 81-2. 

(12) Ibid., pp. 94-5, Mahajan J. 

(13) Ibid., p. 137 Aiyyar J. 

(14) Cajapatt v. State of Ortssa, A. 1954 
S.C. 375 (381). 
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condition of ‘compensation’ from the legislative power relating to ‘acquisition and 
requisitioning of property’ in Entry 42, List 111. The amended Entry is as follows: 

"Acquisition and requisitioning of property". 

It follows, therefore, that the doctrine of colourable legislation can no longer 
be invoked on the basis of the legislative power in Entry 42, List III. Hence, in 
cases to which Cl. (4) is attracted, the Court would be powerless to interfere even 
though the law provides for no compensation at all. 1 -* 

11. On the question whether cl. (4) also precluded inquiry as to the existence 
of a public purpose, there was a difference of opinion in Slate of Bihar \. 
Kameshwar Sastri C.J. and Das J. held that since cl. (2) provided two limita¬ 
tions upon the power of acquisition, and one of them was the existence of a public 
purpose, cl. (4) took away the ground of attack relating to public purpose as well. 
Mahajan and Aiyyar J J., on the other hand, held that though cl. (2) assumed that 
compulsory acquisition could be made only for a public purpose, it did not 
expressly make the existence of a public purpose a condition precedent to acquisi¬ 
tion, and that, accordingly, cl. (4) did not bar the jurisdiction of the Court to 
inquire whether the law was invalid because there was no public purpose. 

The opinion of the fifth Judge, Mukherjea J., therefore, held the balance. 
Ilis Lordship observed— 

"The requirement of public purpose is implicit in compulsory acquisition.This 

condition is implied in the provision of Art. 31 (2) of the Constitution.My learned brother 

(Mahajan J.) has taken the view that the bar created by cl. (4) is confined to the question 
of compensation only and docs not extend to the existence or necessity of a public purpose 
which, though implicit in, has not been expressly provided for by cl. (2) of the Article. 

For my part 1 would be prepared to assume that cl. (4) of Art. 31 relates to everything 
that is provided for in cl. (2) either in express terms or even impliedly and consequently the 
question of the existence of a public purpose does not come within the purview of our inquiry 
in the present case.” 

The view of Mukherjea J. has since been accepted in Gajapati v. State of 
Orissa 14 and Jagavcera v. State of Madras, 14 so that the existence of a public 
purpose is not a justiciable issue where a law of acquisition comes under cl. (4j 
of Art. 31. 

The latter position has since been made clear by inconiorating the require¬ 
ment of ‘public purpose’, expressly, in Cl. (2). so that if Cl. (2) is excepted, all 
its requirements, including that of public purpose, is excepted. After this, it is 
no longer permissible to refer to anything outside Cl. (2), such as the general 
principles relating to ‘Eminent Domain ’. 11 

Instances of Acts assented to by the President under Cl. (4). 

(a) Bihar Land Reforms Act, 1950.'* 

(b) U. P. Zamindari Abolition and Land Reforms Act, 

(c) Madhya Pradesh Abolition of Proprietary Rights (Estates. Mahals. 
Alienated Lands) Act, 1950. 2U 

(d) Orissa Estates Abolition Act. 1952. 21 

Scope of Arts. 31 (4) and 31 A compared. —Sec under Art. 31 A, post. 

Clause (5). 


Scope of cl. (5) : Saving of certain laws from operation of cl. (2). 

I. This clause provides a number of exceptions to the requirements of cl. (2). 
So, as regards laws coming under this clause [as under cl. (4)], too, the Courts 


(15) Cf. IJmceh Singh v. State of Bombay, 
(1955) 2 S.C.R. 164 ( 182). 

(16) Jagaveera v. State of Madras, (1954) 
S.C.R. 761. 

(17) Cf. Jhandu v. State of Punjab, A. 1961 
S.C. 343 (345). 

(18) State of Bihar v. Kameshwar. (1952) 
S.C.R. 889. 


(19) Surya Pal v. State of U. P., (1952) 

S.C.R 1056 {1070). ’ 

(20) Viseshwar v. State of M. P., (1952) 
S.C.R. 1020 U03S). 

(21) Gajapati v. State of Orissa, A. 1953 
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shall have no power to examine the validity of the legislation either on the ground 
of absence of provision for compensation"* or on the ground of non-existence of 
public purpose ; 22 or because the Executive determination as to the existence of 
a public purpose has been made exclusive or non-justiciable. 23 

2. But cl. (5) only excludes the application of cl. (2). Hence, the validity of 
a law coming under cl. (5) can be challenged for the violation of any other 
fundamental right, c.g., under Art. 14. 24 

3. Cl. (5) applies to two classes of laws— 

(//) 'Existing laws’ other than those which come under cL (6), i.e., laws 
enacted more than 18 months before commencement of the Constitution. 26 

( b) Any law made by a State Legislature or by the Union Parliament {i.e., 
any law made after commencement of the Constitution), for any of the purposes 
mentioned in items (*) (its) of sub-cl. (6). 


Sub-cl. (a) : Existing laws. 

1. As to ‘existing law’, sec the definition in Art. 366 (10), post. Shortly 
speaking, it means any law made by any competent legislative authority before 
the commencement of the Constitution. Existing laws arc covered by els. (5) 
and (6). While laws made within 18 months before the Constitution come under 
cl. (6), all other existing laws fall under cl. (5). CL (5), in other words, is the 
residuary clause regarding existing laws. 25 

2. The following laws would come within the scope of cl. (5) {a): 

Provincial Acts like the Bombay Land Requisition Act 1 (XXXIII of 1948) ; 

West Bengal Premises Requisition and Control Act (V of 1947) ; 2 Bombay Land 
Requisition Act, 1948 ; s or Central Acts like the Land Acquisition Act, 1891; 
Cantonments Act, 1924. 5 

3. Where an ‘existing law’ is amended by an Amending Act subsequent to 
the commencement of the Constitution or within 18 months prior to the com¬ 
mencement of the Constitution and the Amending Act contravenes the provisions 
of cl. (2) of Art. 31, it is onlv the amending provisions which will fail, if they 
are severable. 5 But if the life of a prc-Constitution Act is extended by an 
amending Act, after the commencement of the Constitution, the Act ceases to 
have the protection of Art. 31 (5).* 

4. But notifications issued after the commencement of the Constitution can¬ 
not be challenged as unconstitutional if the Act under which they arc issued 
are protected by Art. 31 (5) (<a). T-# 

S.C. 1203 (1206) \ Jhandu v. State of Punjab, 
A 1961 S.C. 343 (345). „ _. 

(5) Sanjha v. Jaya, A. 1958 Pat. 71 

i 7 *)- . i a 

(5) Ohara E. S. C. v. State of Punjab, A. 
I960 S.C. 284 (289). 

(6) Satya Narayan v. State of \v. a., «• 
1957 Cal. 310 (314) 

(7) Mansoor v. T. C. Government, A. 193* 
T C 14 

(8) In Ramjiban v. State of W. Bengal, 
A. 1954 Cal. 56. Sinha J. expressed the opi¬ 
nion that the Essential Supplies Act being 
merelv an enabling statute, conferring power 
to enact an Order having the force of law. 
the Order, if promulgated after the Constitu; 
iron, cannot be said to be an ‘existing law 
w'thin the meaning of cl. (5) and wil not 
be exempted from the operation of cl. ui 
of Art. 31. This view is supported bv tne 
Supreme Court decision in State of Rajas¬ 
than v. Nath mat. (1954) S.C.A. 347 which 
affirms Nalhmal v. Commr., A. 1952 Raj. 


(22) It is to be noted that under the 
amended cl. (2). the existence of ‘public pur¬ 
pose’ is an express condition ; hence, if the 
application of cl. (2) is excepted, the ques¬ 
tion of existence of public purpose to test 
the validity of laws coming under cl. (5) is 
also placed beyond question in the Courts. 
|Cf. Jhandu v. State of Punjab, A. 1961 S.C. 
343 (345)]. 

(23) Somauanti v. State of Punjab, A. 1962 
S.C. 151 (160). 

(24) Khandcwal v. State of U. P., A. 195a 
All. 12 (18). 

(25) State of If'. B. v. Bela Banerjee, A. 
1954 S.C. 170. 

(1) State of Bomlray v. Heman, A. 19>2 
Bom. 16. 

(2) Sudhindra v. Sailendra. A. 1932 Oil. 

65 (67) : Srinivas v. Slate of West Bengal, A. 
1954 Cal. 171. „ . t 

(3) Lilavati v. State of Bombay, A. 195/ 
S.C. 521 (526). 

(4) Barkova v. State of Bombay, A. 1960 
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Art. 31(5)] r--- 

«; WVi^n n law is nroterted bv the present sub-clause, its validity cannot be 



into the propriety of the Kxccutivc determination in the absence 
lion that the Government has acted in fraud of its powers." 


f definite ;dlcg.'- 


Sub-cl. (b) (i). 

‘Taxation *_In a sense, this sub-clause is redundant, for if cl. (2) be lield 

as representing the power of ‘Eminent Domain', it would be clear according to 
American doctrines (sec p. 201. ante) that taking of property under a wpar uc 
power, such as taxation, would not come under cl. (2) of the present Article. J lus 
would also follow from the fact that taxation is treated separately- by our Cons¬ 
titution, bv taking it out of Part III and dealing with it in Art. 265. It is. how¬ 
ever, better that it has been made clear in the present context 

A law authorising the assessment of revenue-free land would come undo ill's* 

head. 10 

‘Penalty*. —‘ Penalty 9 means a sum of money recoverable in a summary 
manner, 11 for breach of some statutory provision. . , f 

It is a form of punishment and includes forfeiture of property imposed lor 

the violation of a law. . . , , , 

But before a penalty may come within the protection of the present sub-clau>e. 
it must be established that the act which is alleged to have been penalised was 
prohibited bv the provision of a law. If there was no such prohibition, the penalty 
w .mid amount to acquisition of property bv the State without payment of com¬ 
pensation. e.g., where consideration received by a purchaser at an invalid sale is 
ordered to be forfeited, in the absence of a specific prohibition in the statute 
upon the purchaser not to purchase a land unless the statutory conditions are 
satisfied. 1 * 


Sub-cl. (5) (b) (ii) : Public health and safety. 

The object of this sub-clause is to save from the operation of cl. (2) laws to 
he made after the commencement of the Constitution (either by the Union or by 
the States) for (a) the promotion of public health or ( b) the prevention of danger 
to life or property, even though such laws might involve the acquisition or 
‘taking possession of property within the meaning of cl. (2). No compensation 
is, accordingly, payable for legislation having the following objects: 

(a) For the promotion of public health: 

(j) Authorising the opening out of a congested part of a town or clearing up 
slums. 1 * and acquisition of land for these purposes 

(*t) Acquisition of land for laying out of a public park for affording fresh air 
and other health amenities to the public in a congested area or for broadening 
the lanes to lay underground sewers. 13 

{b) For the prevention of danger to life : 

Acquisition of land for the erection of a hospital for patients suffering from 
infectious diseases, e.g., plague. 1 * 

Act. 1804. compensation is always paid when 
land is acquired for such purposes as above. 
The result of Art. 31 (5) (if) is that there is 
no constitutional obligation to pav compen¬ 
sation where property is acquired or taken 
po<session of on grounds of public health or 
prevention of danger to life or property. 
Hence, the Legislature, if it so likes, may 
now provide for acquisition of taking posses¬ 
sion of property for such purposes without 
payment of compensation and the Land 
Acquisition Act may be amended to provide 
this, if the Legislature so desires. 


(9) Somaxcanti v. State of Punjab. A. 
1963 S.C. 151 (/64-5). „ „ ^ 

(9a) Ramjilal v. 7.T.O., A. 1951 S.C. 9/. 

(10) Ratnaprova v. State of Orissa, A. 1964 
S.C. 1195 {1200). 

(11) R. v. Kildare Justice, (1895) 2 I.R. 577. 
(!‘2) Kubcrdas v. State of Bombay, A. 1960 

Rom. 459 {460). 

(13) State of W. B. v. Subodh Copal. (1954) 
S.C.A. 65 {113, Das, T-)- [But as Das. J. has 
pointed out (p. 114 ibid), under the existing 
law as embodied in the Land Acquisition 
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(c) For the prevention of danger to property : 

Pulling clown a dilapidated building or a house on fire in order to save neigh¬ 
bouring property. 

But the following would not come under the protection of cl. (5) ( b) (it )— 

(a) An enactment for the prevention of encroachment upon public lands. 14 

(b) A law causing deprivation of property on the ground of morality ; 15 
production of an essential commodity 15 or removal of unemployment, 15 e.g., the 
Sholapur Spinning and Weaving Company (Emergency Provisions) Act, 1950.* 5 

Sub-cl. 5 (b) (iii) : Evacuee property legislation. 

Implementation of an agreement relating to evacuee property. 

Pailiament has already enacted the Administration of Evacuee Property Act 
(XXXI of 1950), under the present power. 1 * Hence, no compensation is payable 
tor taking possession of evacuee property. 17 

The word “otherwise” implies that the law need not always be based on an 
agreement with a foreign country. 1 * 

The protection attaches to any law relating to a property which has been 
’declared by law to be evacuee property’. ‘Law’, in this context, includes a law 
which empowers an authority to make such declaration instead of itself declaring 
a property as evacuee property, 1 * as well as an intra vires subordinate legislation, 
such as a notification 20 issued under such law. 


Clause (6). 

Cl. (6) : Validity of certain pre-Con*titution laws. 

This is another exception to cl. (2), and provides for ouster of jurisdiction of 
the Courts. While cl. (4) relates to Bills pending in the State Legislature at the 
commencement of the Constitution, cl. (6) relates to Bills enacted by the State 
within 18 months before commencement of the Constitution, i.e., Acts providing 
public acquisition which were enacted not earlier than 26-7-48. If the President 
certifies 21 such an Act within 3 months from the commencement of the Consti¬ 
tution, the Courts shall have no jurisdiction to invalidate that Act on the ground 
of contravention of cl. (2) of this Article. Bills enacted more than 18 months 
before commencement of the Constitution come under Cl. (5). 21 * 

This clause lays down that a nre-Constitution State law shall not be 
questioned in any Court on ground of contravention of cl. (2) of Art. 31 


(14) Brij Bhukan v. S. D. O., A. 1955 Pat. 
I 04). 

(15) Dzcarkadas v. Sholapur Spinning Co., 
(1954) S.C.R. 674 (697). 

(16) Mohan v. Custodian, A. 1956 Pcpsu 
58. 

(17) Abdul Majid v. Nayak. A. 1951 Bom. 
440. 

(18) Satnpuran v. Competent Officer, A. 
1955 Pcpsu 148. 

(19) Harigir v. Asst. Custodian, A. 1961 
S.C. 1257. 

(20) Ambarnath Mills v. Godbnle, A. 1957 
Bom. 119. 

(21) Under different notifications, the Presi¬ 
dent has certified the following Acts under 
Art. 31 (6) of the Constitution: 

Not. No. 43'3/50 Judicial, d. 11-3-50: 
Bihar State Management of Estates Act 
(Bihar Act XXI of 1949). (Declared ultra 
vires by Kameshxcar v. Prov. of Bihar, A. 
1950 Pat. 392. on the ground, inter alia, of 
contravention of Art. 19 (/) (/)]. 


Not. No. 43/7/50 Judicial, d. 12-4-50: (I) 
Madras Estates (Abolition & Conversion into 
Rvotwari) Act (Mad. Act XXVI of 1948). 
(Validity upheld in Jagveera v. State of 
Madras'. (1954) S.C.R. 7611- (2) Do. Amend¬ 

ment Act (Mad. Act I of 1950). (3) Madras 
Electric Supply Undertakings (Acquisition; 
Act (XLIII of 1949). (4) East Punjab Dis¬ 

placed Persons (Land Resettlement) Act 
(E. P. Act XXX VT of 1949). (5) Assam 
Management of Estates Act (Assam Act 
XVTT of 1049). , ,, r 

S.R.O. 14. d. 25-4-50: Bombay Acts 67 ol 
1948. 61 and 63 of 1949. 

S.R.O. 15. d. 25-4-50: Assam Requisition 
and Control of Vehicles Act. 1948. (Assam 
Act XVII of 1948). 

S.R.O. 16. d. 25-4-50: Reserve Bank 
(Transfer to Public Ownership) Act (Central 
Act LXII of 1948). . 

S.R.O. 17. 25-4-50: Delhi Hotels (C°"! ro1 
of Accommodation) Act (XXIV} of 1949. 

(21a} Jeejeebhoy v. Asstt. Collector, A- 
1965 S.C. 1096. 
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if it satisfies two conditions—(i) that it was enacted within 18 months before 26-1-50 
and (it) that it was submitted for the President’s certification by 26-4-50 and was 
certified by him. 

But if a provincial law was passed within 18 months before 26-1-50 and yet 
ihe certificate of the President was not obtained, it would not be entitled to tin- 
protection of the present clause against the operation of Art. 31 (2) of the Cons- 
ritution, 2 '* e.g., (a) West Bengal Land Development and Planning Act. 1948 
( b) Madras Alivasanthana Act, 1949Orissa (Development of Industries. Irriga¬ 
tion. Agriculture. Capital Construction and Resettlement of Displaced Persons) 
Land Acquisition Act, 1948 ; 2 * Bihar Maintenance of Public Order Act, I949.* 5 

The ambit of the protection given by cl. (6) is co-cxtensivc with that given by 
cl. (4) [see p. 244. ante]. 

Certification would not, however, cure defects outside Art. 31 (2) of the Cons¬ 
titution, e.g., absence of legislative competence.' Thus, the Madras Electricity 
Supply Undertakings (Acquisition) Act (XLIII of 1949) was declared ultra vires' 
on the ground that under the Government of India Act. 1935. the power to acquire 
a commercial or industrial undertaking did not belong to any of the legislative 
lists and though the British Parliament had expressly entrusted the Provincial 
Legislature with power to make a law with respect to compulsory acquisition of 
land, 2 it did not grant any power either to the Federal or the Provincial Legisla¬ 
ture. to make a law with respect to compulsory acquisition of a commercial or 
industrial undertaking. This power, therefore, was left to the residue and the 
Provincial Legislature could not make a law on the subject unless the Governor- 
General had authorised it under s. 104 of the Government of India Act. 1935. 

Again, if a pre-Constitution law was void ab initio owing to contravention of 
s. 299 (2) of the Government of India Act. 1935. nothing in cl. (5) or (6) of Art. 31 
can resusciatc such dead law. 3 * 10 


INDEX TO COMMENTS 


ARTICLE 31. 

W, Amcndmcnt? r 183 ; Objects of Amendment, 183; Effect* of Amendment, 183: Amendment 
not retrospective, 184. _ . . „ _ , , . 

A short history of Arts. 3I-31B. 184; Scope of Art. 31: Protection of private property. 
189 ; Analysis of Art. 31. 189; Relation between CIs. (1) and (2) of Art. 31. 189; Arts. 19 (1) (f) 
and 31. 191. 

Clause (I). 

Other Constitutions: . _ „ , „ , _ ,,, ... 

(A) U.S.A., 194 ; (B) England, 195; (C) Eire. 196; (D) Fourth French Republic. 196 ; 
(F.) Japan, 196 ; (F) West Cermany, 196 ; (C) Government of India. Act. 1935, 196. 

Scope of Cl. (1): No deprixation except under law. 196 ; 'Deprived*. 196 ; Save by authority 
of law: (A) U.S.A.. 198 ; (B) England. 198 ; (C) India. 198; 'Law, 199 ; A right of property 
created or recognised by existing law cannot be taken without legislation. 199; Person. 199; 
Arts. 31 (1) and 265. 199. 

Clause (2). 

Other Constitutions: _ _... „ ... 

(A) U.S.A., 200 : (B) England. 204 ; (C) Australia. 20.v ; (D) West Germany. 20.x : (E) Eire. 
205 ; (F) Japan, 206 ; (G) Government of India Act. 1935, 206. 

India ; 

Amendment 207 ; The doctrine of Eminent Domain. 207 ; Conditions for the application 

° f S'.’ ( Whites property: (A) U.S.A.. 208; (B) India. 209; whether any kind of property is 
exempt from the power of compulsory acquisition, 211 ; whether money and choscs in action can 
be compulsorily acquired ; (A) U.S .A., 211 ; (B) India. 212 ; Property of an alien, 213 ; Whether 

(I) Rajamahmundry Electric Supply Co. v. 


(22) State of \V. R. v. Bela Banerjee. (1953) 
S.C.A. 41 (44). 

(23) Santhamma v. Neelamma. A. 1957 
Mad. 642 (652). 

(24) State of Orissa v. Bharat, A. 1955 
Orissa 97. 

(25) Ajahlal v. State of Bihar, A. 1956 Pat. 
137. 

C2—32 


State of Andhra, (1954) S.C.A. 272 (277). 

(2) Item 9 of List II of the Government 
of India Act. 1935. 

(3-10) Jeejeebhoy v. Asstt. Collector, A. 
1965 S.C. 1096 (1101). 
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Ari. 31 (2) extends to Government property: (A) U.S.A.. 214; (B) England, 214; (C) Australia, 
215; (D) Canada, 215; (E) India, 215. 

II. Public Purpose, 217 ; Jurisdiction of Courts to determine whether a purpose is a 
public purpose’: (A) U.S.A., 220 ; (B) India: I. Prior to 27-4-55, 220 ; II. After 27-4-55, 220 ; 
Whether property acquired for one purpose may be used for another purpose, 221. 

The question of necessity. 222. 

III. Obligation to give compensation for acquisition or requisitioning, 222 ; ‘Provides 
for compensation', 223 ; Or specifics the principle, 223 ; "Manner in which compensation is 
to be determined and given’, 223 ; •Compensation', 224 ; Justiciability of the amount of com¬ 
pensation fixed by the Legislature: (A) U.S.A., 224; (B) Australia, 225 ; (C) India: I. Prior 
to 27-4-55. 226 ; II. After 27-4-55, 229 ; Effects of the 1955 Amendment on Compensation, 
230 ; Matters still remaining justiciable in cases coming under amended cl. (2), 231 ; What 
constitutes a colourable legislation, 233 ; Limitations upon the rule of Compensation, 235. 

Clause (2A). 

Acquisition or requisitioning, 235 ; Cases where Cls. (2)—(2A) have been held to be not 
applicable, 241 ; Legislation bv Parliament, 242 ; Legislative power, 242. 

Clause (3). 

Ollier Constitutions : 

Govt, of India Act. 1935, 243. 

India : 

Legislation by State Legislature, 243. 

Clause (4). 

Pending Bills, 243 ; Extent of the saving contained in clauses (4)—(6) of Art 31 and 
Arts. 31A & B. 244 ; Instances of Acts assented to by the President under cl. (4), 245 ; Scope 
of Arts. 31 (4) and 31A compared, 245. 

Clause (5). . 

Saving of certain laws from operation of cl. (2), 245 : Sub-clause (a): existing laws. -46. 
Sub-clause (b) (i): Taxation penalty. 247. 

Sub-clause 5 (b) (ii): Public Health and Safety. 247. 

Sub-clause 5 (b) (iii): Evacuee property legislation. 248. 

Clause (6). 

Validity of certain pre-Constitutional laws, 248. 


As introduced on 18-6-SI 
,0 31A. (1) Notwithstanding anything 
„ . in the foregoing provisions 

faws"provid- °f this Part no law pro- 
ingforaequi vichng for the acquisition 
sition of by the State of any estate 
estates, etc. or G f an y rights therein 
or for the extinguishment or modifi¬ 
cation of any such rights shall be 
deemed to be void on the ground 
that it is inconsistent with, or takes 
away or abridges any of the rights con¬ 
ferred by. any provisions of this part: 


After 27-4-55 

,0 31 A. (/) Notwithstanding any¬ 
thing contained in article 13, no law 
providing for — 

(a) the acquisition by the State of 

any estate or of any rights 
therein or the extinguish¬ 
ment or modification of any 
such rights, or 

( b) the taking over of the manage¬ 

ment of any property by the 
State for a limited period 
cither in the public interest 
or in order to secure the 
proper management of the 
property, or 

(c) the amalgamation of two or 

more corporations cither W 
the public interest or m 
order to secure the proper 
management of any of the 
corporations, or 

(d) the extinguishment or modi¬ 

fication of any rights of 
managing agents, secretaries 
and treasurers, managing 
directors, directors or 


0) This Article was first inserted by the 
istitution (First Amendment) Act. 1951 
the italicised words were substituted by 


the Constitution (Fourth Amendment Act. 
1955 and the (Seventeenth Amendment) 
. .A/’ — in the footnotes. 
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As introduced on 18-6-51 


Provided that where such law is a 
law made by the Legislature of a State, 
the provisions of this article shall not 
apply thereto unless such law, haxing 
been reserved for the consideration of 
the President, has reccixcd assent. 


.*l//<*r 27-4-55 

managers of corporations, or 
of any voting rights of 
shareholders thereof, or 
( e) the extinguishment or modifi¬ 
cation of any rights accruing 
by virtue of any agreement, 
lease or licence for the pur¬ 
pose of searching for, «r 
winning. any mini ral or 
mineral oil, or the premature 
termination or cancellation 
of any such agreement, lease 
or licence, 

shall be deemed to be void on the 
grounil that it is inconsistent with, or 
takes away or abridges any of the 
rights con jet red by article 14, article 
19 or article M : 

Provided that where such law is a 
law made by the Legislature of a 
State, the proxisions of this article shall 
not apply thereto unless such laxv, 
having been reserved for the consid¬ 
eration of the President, has received 
his assent. 

Provided further that where any 
law makes any provision for the 
acquisition by the State of any estate 
and where any land comprised therein 
is held by a person under his personal 
cultivation, it shall not be lawful for 
the State to acquire any portion of 
such land as is within the ceiling limit 
applicable to him under any law for 
the time being in force or any build¬ 
ing or structure standing thereon or 
appurtenant thereto, utuess the law 
relating to the acquisition of such 
land, building or structure, provides 
for payment of compensation at a rate 
which shall not be less than the mar¬ 
ket value thereof .“ 


(2) ‘(a) the expression “estate” shall, in relation to any local area, have the 
same meaning as that expression or its local equivalent has in the existing law 
relating to land tenures in force in that area and shall also include — 

(«) any jagir, inam or rnuafi or other similar grant and in the States of Madras 
and Kerala, any janniam right; 

(ii) any land held under ryotwari settlement; 

(ill) any land held or let for purposes of agriculture or for purposes ancillary 
thereto, including waste land, forest land, land for pasture or sites of buildings 
and other structures occupied by cultivators of land, agricultural labourers and 
village artisans’.' 3 


(11) The second Proviso was inserted by 
the Constitution (Seventeenth Amendment) 
Act. 1964. 

(12) Cl. (2)(a) was first amended by the 


Constitution (Fourth Amendment) Act. 1955. 
It has been substituted as above with 
retrospective effect, by the Constitution 
(Seventeenth Amendment) Act, 1963. 
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(6) the expression “rights”, in re¬ 
lation to an estate, shall 
include any rights vesting in 
a proprietor, sub-proprietor, 
under-proprietor, tenure- 
holder or other intermediary 
and any rights or privileges 
in respect of land revenue. 


(b) the expression “rights”, in re¬ 
lation to an estate, shall 
include any rights vesting in 
a proprietor, sub-proprietor, 
under-proprietor, tenure- 
holder, raiyat, under-raiyat 
or other intermediary and 
any rights or privileges in 
respect of land revenue. 


Amendments. —I- Arts. 31A and 3IB were added to the Constitution with 
retrospective effect by s. 4 of the Constitution (First Amendment) Act, 1951, 
which provides as follows— 

"4. Insertion of new Article 31A .—After Article 31 of the Constitution the 
following Article shall be inserted, and shall be deemed always to have been 
inserted, namely. . . ” 

Shortly speaking, the object of the introduction* 4 of Art. 31A was to validate 
the acquisition of zemindaries or the abolition of the Permanent Settlement with¬ 
out interference from the Courts. 

In Shankari Prasad v. Union of India,'* Sastri C.J. explained the reason for 
the insertion of Arts 31A-31B thus: 


"What led to that enactment is a matter of common knowledge. The political party 
now in power, commanding as it docs a majority of votes in the several State Legislatures 
as well as in Parliament, carried out certain measures of agrarian reform in liihur, Uuar 
Pradesh and Madhya Pradesh by enacting legislation which may compendiously be referred 
to as Zcmindary Abolition Acts. Certain zemindars, feeling themselves aggrieved, attacked 
the validity of those Acts in Courts of law on the ground that they contravened the funda¬ 
mental rights conferred on them by Part III of the Constitution. The High Court at Patna'* 
held that the Act passed in Bihar was unconstitutional while the High Courts at Allahabad 1 * 
and Nagpur upheld the validity of the corresponding legislation in Uttar Pradesh and Madhya 
Pradesh respectively. Appeals from those decisions arc pending in this Court. Petitions filed 
in this Court by some other zemindars seeking the determination of the same question arc 
also pending. At this stage, the Union Government, with a view to put an end to all this 
litigation and to remedy what they considered to be certain defects brought to light in the 
working of the Constitution, brought forward a bill to amend the Constitution, which after 
undergoing amendments in various particulars, was passed by the requisite majority as the 
Constitution (First Amendment) Act, 1951, (hereinafter referred to as the Amendment Act)*’. 

The constitutionality of the Amendment, which was challenged in Shankari 
Prasad's case,'* was upheld by the Supreme Court. 

Art. 31 A, in short, provided that no law (past or future) affecting rights of 
any proprietor or intermediate holder in any estate shall be void on the ground 
that it is inconsistent with any of the fundamental rights included in Part III of 
the Constitution. That is to say, no such law shall be liable to attack on the 
ground that no compensation has been provided for. or that there is no public 
purpose* , - ,H or that it violates some other provision of Part III, e.g., Art. 14, ,T 
Art. 19. 1 * 

The insertion of Art. 31A was made retrospective by the words—“deemed 
always to have been inserted.” Hence, it validates the Bihar Land Reforms Act, 
1950,' ab initio, notwithstanding the decision of the Patna High Court, noted above. 14 

II. Art 3IA was amended by the Constitution (Fourth Amendment) Act. 1955, 
with retrospective effect ab initio, introducing the following changes— 

(») The first change is merely verbal, viz., that instead of the blanket expression 
“any provisions of this Part”, the Articles which appear to be relevant in this 
connection have been specified, viz., "Art. 14, Art. 19 or Art. 31". To this extent, 
the scope of the protection offered by the Article has been restricted. 


(13) C3, Vol. I, pp. 367-9. 

(14) Shankari Prasad v. Union of India. 
(1952) S.C.R. 89 (95). 

(15) Kameshwar v. State of Bihar, A. 1951 
Pat. 91. 

(16) Snrva Pal v. U. P. Govt., A. 1951 All. 
674. 


(17) State of Bihar v. Kameshivar, A. 1952 
S.C. 252 (263). 

(18) Vishesxvar v. Slate of M. P., (I95Z) 
S.C.R. 1020. 

(19) Alma Ram v. State of Punjab. A. 1959 
S.C. 59: Jadav v. H. P. Admn., A. I960 
S.C. 1008 (0112). 
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(«) While the original Art. 31A was confined to laws lor the acquisition ol any 
'estate or ol rights tnercin, the Article, as amended, includes wunin it laws ol 
as many as lour other classes, viz., laws providing for— 

(а) taking over the management ol any property by the State for a limited 

% 

(б) amalgamation of two or more corporations; 

(c) extinguishment or modification of rights of persons interested in corpo¬ 
rations ; 

(d) extinguishment or modification of riglit> accruing under any agreement, 
lease or licence relating to minerals. 

It is obvious that while the original article conlined itself to agricultural land 
and agrarian reform, the amended article also extends to industrial property ior 
tnc purpose of social control as regards certain matters specified in sub-els. (6)-(tr) 
of Cl. (1). 

So, after the amendment, no law having any of these objects (subject to the 
qualifications laid down in each sub-clause) was open to challenge on the ground 
ot contravention of Arts. 14, 19 or 31. 

(lii) The definition of ’estate' has been enlarged in order to include not only 
the interests of ’intermediaries’ strictly so called but also ol *raiyats and under- 
raiyats' who are not regarded as intermediaries under the land laws prevailing in 
certain parts of the country, such as West Bengal. 

The object of this amendment was to take out not only laws relating to the 
abolition ol Zcmindari but also other items ol agrarian anti social welfare legisla¬ 
tion, which allcct proprietary rights, altogether, irom the purxiew of Arts. 14, 19 
and 31. 1 he object was thus explained in the Statement ol Objects and Reasons— 



•‘It will be recalled that the zcmindari abolition laws which came first in our programme 
ol social welfare legislation were attacked by the interests atlcctcd mainly with rclcrcucc to 
articles 14, 19 and 31, and that in order to put an end to the dilatory and wasteful litigation 
and place these laws above challenge in tnc courts, articles 31A and 3111 and the Ninth 
Schedule were enacted by the Constitution (First Amendment) Act. Subsequent judicial deci¬ 
sions interpreting articles 14, 19 and 31 have raised serious diiticultio in the way ol the L'liion 
and the States putting through other and equally important social welfare legislation on the 
desired lines, e.g., the following: — 

(i) While the abolition ol zamindaries and the numerous intermediaries between the State 
and the tiller of the soil has been achieved for the most part, our next objecti\es in land 
rclorm arc the fixing of limits to the extent of agricultural land that may l>c owned or occupied 
by any person, the disposal of any land held in excess of the prescribed maximum and the 
further modification ot the rights of land owners and tenants in agricultural holdings. 

(ir) In the interests of national economy the State should have lull control over the miucral 
and oil resources of the country, including particular, the power to cancel or modify the terms 
and conditions of prospecting licences, mining leases and similar agreements. 

(lii) It is often necessary to take over under State management for a temporary period 
a commercial or industrial undertaking or other property in the public interest or in order 
to secure the better management of the undertaking or property. Laws providing for such 
temporary transference to State management should be permissible under the Constitution. 

(it) The reforms in company law now under contemplation, like the progressive elimina¬ 
tion of the managing agency system, provision for the compulsory amalgamation of two or 
more companies in the national interest, the transfer of an undertaking from one company to 
another, etc., require to be placed above challenge. 

It is accordingly proposed in clause 3 of the Bill to extend the scope of article 31A so 
as to cover these categories of essential welfare legislation." 

The Supreme Court has held 20 that in view of the fact that Art. 31A has been 
enacted by two successive amendments and that the Fourth Amendment Act is 
a validating enactment purposely introduced into the Constitution with a view to 
saving legislation effecting agrarian reforms from attacks on the ground of con¬ 
stitutional invalidity, it should be given 

"its fullest and widest effect, consistently with the purpose behind the enactment, pro- 
'‘‘•vd^however, that such a construction docs not involve any violence to the language actually 


(20) Alma Ram v. Slate of Punjab, A. 

S.C. 519 (526) ; Vajravelu v. Special Dy 
Collector, A. 1965 S.C. 1017 
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On the other hand, such liberal construction cannot go to the length of over¬ 
reaching the object of the Article. 21 Thus, the object of Art. 31A (1) (a) is agrarian 
reform and it provides for the acquisition or extinguishment or modification of 
the rights of the holder of an estate or the various subordinate tenure-holders in 
respect of their rights in relation to the estate. The Article has nothing to do 
with any law regulating inter se the rights of a proprietor in his estate and the 
junior members of his family. A contrary view would enable the State to divest 
a proprietor of his estate and vest it in another without reference to any agrarian 
retorm. It would also enable the State to compel a proprietor to divide his 
properties, though self-acquired, between himself and other members of his 
family or create interest therein in favour of persons other than tenants who had 
none before. Such acts have no relation to land-tenures and they are purely acts 
of expropriation of a citizen’s property without any reference to agrarian reform. 31 

111. The Article has been further amended by the Constitution (Seventeenth 
Amendment) Act, 1964, 2S introducing two changes— 

A. A second Proviso has been added to Cl. (1). The object of this addition 
is as follows— 

"where any law makes a provision for the acquisition by the State of any estate and 
where any land comprised therein is held by a person under his personal cultivation, it shall 
not be lawful for the State to acquire any such land as is within the ceiling limit applicable 
to him under any law for the time being in force or any building or structure standing 
thereon or appurtenant thereto, unless the law relating to the acquisition of such land, building 
or structure provides for payment of compensation at a rate not less than the market value 
thereof." 3 ' 

It has been seen that under Art. 31(2), as it stands amended, the question of 
adequacy of compensation for compulsory acquisition is no longer justiciable. 
Hence, even where the State allows a tenant to possess land not exceeding a partic¬ 
ular ceiling area and provides for a transfer of the rest, and thereafter proceeds 
to compulsorily acquire lands falling within the permissible ceiling, the validity of 
the legislation could not be challenged on the ground that the compensation 
provided by it is less than the market value of the land, by reason of the amended 
Art. 31 (2). The instant Proviso has been inserted for the benefit of the actual 
tiller of the soil, to ensure that the Legislature may not take away even the area 
under his personal cultivation which docs not exceed the ceiling prescribed by the 
Legislature itself, without paying the market value of the land to be acquired. 

B. The original sub-clause (2) (a) has been substituted with retrospective effect, 
by using the words— 

"in clause (2), for sub-clause (a), the following sub-clause shall be substituted and shall 
be deemed always to have been substituted, namely:—" 

The original sub-clause (2) (a), as it existed at the date of the 17th Amendment, 
and the new sub-clause may be placed side by side for comparison: 


Original Cl. (2) {a) 

(2) In this article,: — 

(a) the expression “estate” shall, in 
relation to any local area, have the 
same meaning as that expression or its 
local equivalent has in the existing 
law relating to land tenures in force in 
that area, and shall also include any 
jagir, inatn or tnuaf or other similar 
grant and in the States of Madras and 
Kerala any jantnam right; 

(21) Kochunni v. Slates of Madras & 
Kerala (II), A. 1960 S.C. 1080 : Vajravelu v. 
Special Dy. Collector, A. 1965 S.C. 1017. 

(22) Sri Ram v. Slate of Bombay, A. 1959 
S.C. 459 (470). 


New Cl. (2) (a) 

( a ) the expression “estate” shall, in 
relation to any local area, have the 
same meaning as that expression or its 
local equivalent has in the existing 
law relating to land tenures in force in 
that area and shall also include— 

(i) any jagir, inam or niuafi or other 
similar grant and in the States of 
Madras and Kerala, any jan mam right; 

(23) Validity of this amendment has been 
upheld in Saj'jan Singh v. Stale of Rajasthan, 
A. 1965 S.C. 16. 

(24) Statement of Objects and Reasons. 
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Original Cl. (2) (a) New Cl. (2) (a) 

(ii) any land held under ryo twari 
settlement; 

(iii) any land held or let for purposes 
of agriculture or for purposes ancillary 
thereto, including waste land, forest 
land, land for pasture or sites of build¬ 
ings and other structures occupied by 
cultivators of land, agricultural 
labourers and village artisans. 

The object of this amendment was thus explained in the Statement of Objects 
& Reasons of the Bill— 

"Ankle 31A of the Constitution provides that a law in respect of the acquisition by the 
State of any estate or of any righi> therein or the extinguishment or modification of any 
such rights shall not be deemed to be void on the ground that it is incon*i>tcnt with, or takes 
away or abridges any of the rights conferred by article 14, article IV or article 31. The 

S rotection of this article is available only in respect of such tenures as were estates on the 

6th January. I9S0, when the Constitution came into force. The expression "estate" has been 
defined differently in different States and, as a result of the transfer of land from one State 
to another on account of the reorganisation of States, the expression has come to be defined 
differently in different parts of the same State. Moreover, many of the land reform enact¬ 
ments relate to lands which are not included in an estate. Several State Acts relating to 
land reform were struck down on the ground that the provisions of tho‘c Acts were violative 

of articles 14, 19 and 31 of the Constitution and that the protection of article 3IA was not 

available to them. 3 * It is. therefore proposed to amrnd the definition of "estate" in article 31A 
of the Constitution by including therein lands held under ryoluari settlement and also other 
lands in respect of which provisions arc normally made in land reform enactments." 


Clause (1). 


‘Notwithstanding anything in Art. 13\ 

1. The words in Art. 31A (I) prior to the Amendment by the Constitution 
(Fourth Amendment) Act, 1955 "ere ‘notwithstanding anything in the 
foregoing provisions of this Part’. From one standpoint, the change is verbal, 
for either expression excludes the application of any of the fundamental rights 
conferred by the three Articles which arc specified'at the end of Cl. (1), viz., 
Arts. 14, 1 * 3 19, 2 3 31 4 (including the question of public purpose). 1 

By reason of these words, a law which provides for the extinction of the 
interest of the landlords and a statutory conveyance thereof to the tenants cannot 
be challenged on the ground of contravention'of Art. 14 or 19. 5 The protection 
is so wide that it would validate even discriminatory legislation. 3 

2. But a challenge on the ground of contravention of Articles other than 
Arts. 14. 19 and 31 is not precluded by Art. 31A after the Amendment, e.g., that 
certain provisions of a law authorising State management of the property of a 
Mutt were held to infringe the provisions of Arts. 25-26.* 

In this respect, the Constitution (Fourth Amendment) Act. 1955 is more liberal 
to the aggrieved owner than the First Amendment Act. 1954, for. while the 
original Art. 31A precluded a challenge on the ground of violation of “any of 
the rights conferred bv any provisions of this Part.” i.e., any of the fundamental 


(25) E.g.. Kunhikonam v. Slate of Kerala. 
(1962) I S.C.R. 829. 

(1) Cf. Amur Singh v. Stale of Rajasthan. 

( 1955) 2 S.C.R. 303 (36 4. 366) : State of Bihar 
v. Rameshuar. A. 1961 S.C. 1649 (I6S4). 

(2) Cf. Stare of Bihar v. Kameshvfar. (1952) 
S.C.R. 889: Surxapal v. State of U. P., (1952) 
S.C.R. 1056. 

(3) State of V. P. v. \ foradhuaj. A. I960 
S.C. 796. 


-(4) Cf. Umegh Singh v. State of Bombay. 
(1955) 2 S.C.R. 164 UR2 ): Jadav v. H. P. 
Administration. A. I960 S.C. 1008 (1012). 

(5) Parashrani v. State of Bombay. A. 
1957 Bom. 252 (263) ; Alma Ram v. State of 
Punjab. A. 1959 S.C. 519. 

(6) Commr. of H. R. E. Board v. luihsh- 
mindra. (1954) S.C.R. 1005. 
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lights, the amendment of 1954 has restricted it to the contravention of three 
specified Articles only viz., Arts. 14, 19, 31. 

3. Prior to the amendment of Art. 31 (2) by the Constitution (Fourth Amend¬ 
ment) Act, 1955, it was held by the majority of the Supreme Court in State of 
Bihar v. Kameshwar * that the existence of a public purpose is an inherent con¬ 
dition for compulsory acquisition of private property by the State. Following the 
above view, the Saurashtra High Court held 7 that Art. 31A did not debar the 
Court from questioning the existence of a public purpose behind a law coming 
under this Article. Such a contention would now be precluded since the amend¬ 
ment has laid down the existence of a public purpose as an express condition 
of acquisition or requisition under Art. 31. In the result, Art. 31A would preclude 
an attack on the ground of absence of public purpose as well. 11 

4. Further, Entry 42 of List III having been amended at the same time, so 
as to omit any reference to compensation therefrom, it can no longer be contended 
that a provision for compensation is a condition for the exercise pf the legislative 
power conferred by that Entry. The obligation to provide for compensation is 
now exclusively contained in Art. 31 (2), and since an application of that Article 
is excluded by Art. 31 A, a law which comes under Art. 31A can no longer be 
challenged as a colourable legislation" on the ground of absence of compensation. 


Scope of Sub-cl. (a) s Acquisition, extinguishment, modification of rights 
in estate. 

I. Cl. (a) extends to two different kinds of legislation*: (<*) Providing for the 
acquisition of an estate or the rights therein by the State; (b) Providing for 
the extinguishment or modification of such rights, without effecting a trnnsl 
of such rights to the State. . 

(a) Acquisition of an estate or the rights to the State takes place where it : 
is a transfer of the ownership of the property to the State or to a corporation owned 
or controlled bv the State.’ Thus, there is no acquisition by the State where 
law provides for a compulsory purchase of the lands of a landlord by his • 

(h) There may be an extinguishment or modification of the rights of a Jana 
lord without the process of acquisition h\ the State. Thus, in the case_ o U 

tion enabling the tenants to compulsorily purchase the right and 
landlord, the title of the landlord is transferred to the temmfs on such puirch 
and there is an immediate extinguishment of the landlord s righ s, isla- 

from a mere suspension. Art. 31A (1) (a) would, therefore, protect such leg.sla 

tion from attack.* f c 

II Art 31A (I) (a) would thus save a legislation providing for the transtcr . 
propertv from one private person ro another.’ which had been held not «o const. 
iutc P a 'public purpose', in State of B.har v. Kameshwar A '^.^f^rtJl 
[sec n 219 ante] Art. 31A takes a case completely out of the purview ot Ar. 
o«h P at he requirement of a 'public purpose' in cl. (2>"^3^ would a so 1be 
dispensed with'in such a case. The net result is that under Art. SIAOm (hc 

transfer from one private person to another will be protected by A .31 ) 

a™'.. 

—- sfflsi sssvjsaras 

view of Art. 31A (I) (a)- ____—--■ 

(7) Kalika Kumar v. Saurashtra State. A. AtmaRam n> Punjab. 

' 95 (8) S Th is" aspect appears to have been ^rlo^Ko^iuuni v. States of Madras & 

overlooked in State of V. P. Moradhxoaj. ( sC , 0 g 0 

A. 1960 S.C. 796 (801). but taken cognisance Kerala W) AJ v _ Slnlr of Rajas- 

S f c!"l«“'<!&) V ' A - 1961 rtlli’oKHI » S.C.R. e 303 (332-3). 
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Two Full Benches of the Punjab High Court 1213 have, however, held that 
the expression ‘agrarian reform* have to be understood in a liberal sense, so as t<» 
include measures which arc conducive to the physical, social, educational and 
moral well-being of the members of the agricultural community. This view has 
been approved by the Supreme Court in Ranjit Singh v. Slate of Punjab ,'' holding 
that proper planning of ruial areas should be treated as a scheme of agrarian 
reform. The following obser\ations of the Supreme Court in this case, explaining 
the decision in Kochunni’s case:'* 

"From a review of these authorities it follows that when the Punjab High Court decided 
these cases on the authority of Jagat Singh’s case" the view taken in this Court was in favour 
of giving a large and liberal meaning to the terms •estate*, 'rights in an estate and ‘extinguish¬ 
ment and modification* of such rights in Art. 31A. No doubt Kochunm’s case 1 considered 
bare transfer of the rights of the sthanee to the tarwad without alteration of the tenure and 
without any pretence of agrarian reform, as not one contemplated by Art. 31A however 
liberally construed. Bui that was a special case and we cannot apply it to cases where the 
general scheme of legislation is definitely agrarian reform and under its provisions something 
ancillary thereto in the interests of rural economy, has to be undertaken to give full elicit 
to the reforms. In our judgment, the High Court was right in not applying the strict rule 
in Kocliunni’s case'* to the facts here. ... . , , , 

Provisions for the assignment of lands to village Panchavat for the general use ol the 
general community, or for hospitals, schools, manure pus, tanning grounds etc. enure for 
the benefit of rural population and must be considered to be essential part of the redistribution 
if holdings and open lands to which no objection is apparently taken. - - - 

The settling of a body of agricultural artisans ... is a part of rural planning and can 

be comprehended in a scheme of agrarian reforms. It is a trite saying that India lives in 

villages and a scheme to make villages self-sufficient cannot but be regarded as part of larger 
reforms which consolidation of holdings, fixing of ceilings on lands, distribution of surplus 
lands and utilising of vacant and waste lands contemplate. The four Acts, namely, the 

Consolidation Act the Village Panchayat Act. the Common Lands Regulation Act and the 

Security of Tenure Act arc a part of a general scheme of reforms and any modification ol 
rights such as the present has the protection of Art. 31 A."" 


I. ‘Law providing for the acquisition of an estate*. 

1. For the application of this Article, it is not necessary that the Act must 
expressly state that the Estate or the rights therein vest in the State. It is suffi¬ 
cient if the provisions of the Act by themselves show that the acquisition is by 
the State. 14 Nor is it essential that the acquisition must be immediate. '1 here 
is nothing wrong in its happening gradually or on the initiative of an intermediary 
person, such as a tenant, if the actual extinguishment of the rights in the estate 
takes place on payment of compensation by the State. 

2. Where there is a law providing for the acquisition of an estate, any Act 
amending the same, enacted after the coming into operation of Art. 31 A, shall 
he entitled to the protection of that Article . 11 

3. Resumption of a jagir for breach of a condition of the grant is not acqui¬ 
sition but if the State wants to take the property of the jagirdar for a public 
purpose, it is an acquisition within the meaning of Art. 31 A. 14 

4. As a measure ancillary to the acquisition of an ‘estate’, the Legislature 
may provide for acquisition of buildings as appurtenant to the estates within 
which they lie, ,a or for the allotment of land to the displaced landlord, for per¬ 
sonal cultivation, 2 ® or for the investigation into and annulment of transfers 
fraudulently made immediately before the enactment of a law for the abolition 
of zamindari,—with the object of defeating the provisions of the law, 24 or for 
the encouragement of self-cultivation, after the abolition of intermediaries. 2 * 

(12) Jagat Singh v. State of Punjab, A. (17) Sankarsana v. Orissa State, A. 1957 

1962 Punj. 221 (F.B.). Orissa 96 (99). . 

(13) Jit Singh v. State of Punjab, A. 1964 (18) Cf. Amar Singh v. State of Rajas- 

Punj. 419 (F.B.). than. (1955) 2 S.C.R. 303 (332-3). 

(14) Ranjit Singh v. State of Punjab, A. (19) Gajapati v. State of Onssa, (1954) 

1965 S.C. 632 (637-8). S.C.R. 1 : (1952-54) 2 C.C. 500 (507). 

(15) Kochunni v. States of Madras & (20) State of V. P. v. Moradhwaj, A. 1960 

Kerala (II). A. I960 S.C. 1080. S.C. 796 (800). . 

(16) Kalika Kumar v. Saurashtra State, A. (21) Raghubir v. State of Ajmer, A. 1959 

1952 Sau. 114. S.C. 476. 

C2—33 
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II. (a) ‘Extinguishment of such rights’. 

1. This expression means the extinguishment of the rights in an estate 
without involving the process of its ‘acquisition’ by the State. 22 

Hence, it would save even a law providing for the transfer of property from 
one person to another, provided it relates to a scheme of agrarian reform. 23 Thus,— 

A measure of agrarian reform which fixes the ceiling area for the holding 
of the landlord for his personal cultivation and transfers the excess to his tenant? 
would be protected by this clause. 22 

2. On the other hand, in the absence of ‘agrarian reform’, as properly under¬ 
stood, Art. 31A (1) (a) will not enable the State to divest a proprietor of his estate 
to vest it in another. 22 * 


(b) 'Modification of any such rights'. 

1. The word ‘modification’, in the context of Art. 31A only means a sub¬ 
stantive modification of the proprietary right of a citizen and has to be understood 
in juxtaposition with the word ‘extinguishment’. It docs not include a mere 
restriction imposed 23 upon the right, or a mere suspension 24 of the right of 
management of an estate. 

2. The following have been held to constitute a ‘modification’ within the 
meaning of this provision: 

(i) A la\v which limits the maximum holding of a landlord. 24 * 

(it) A law which limits the landlord’s right to recover possession of the land 
held by a tenant, for his personal cultivation. 24 

(iii) A law providing for the transfer of the landlord’s title to the tenant, 
subject to a condition of defeasance, 1 or enabling the tenants to acquire the 
interests of the landlord on payment of statutory compensation. 23 

(iv) A law by which the title (as distinguished from the right of manaer 
ment) of the owner is kept in abeyance for a period of time. 22 

On the other hand, tnc following have been held not to constitute an ‘extin¬ 
guishment or modification’ of the rights in an estate, so as to attract the protec¬ 
tion of Art. 31A (1) (a): 

(a) The suspension of the right of management of the landlord by taking 
the estate over under the Court of Wards, on the ground of mismanagement. 24 

( b) A procedural requirement imposed upon the right of the landlord to 
terminate the tenancy of his tenant. 22 


‘Estate’. —See under Cl. (2) (a), post. 

‘Rights in an estate’. —See under Cl. 2 (b). 


What is barred by Art. 31A (1) (a). 

What Art. 31A bars is the judicial review of a law which comes under any 
of the sub-clauses of cl. (I) of the Article, on the ground of contravention or 
Arts. 14, 19 or 31. It follows, therefore, that the provision docs not protect tnc 
law in question from being challenged on any of the following grounds: 

({) That the law contravenes any of the mandatory provisions of the con¬ 
stitution. other than Articles 14. 19, 31,—say. Arts. 25-26. 2 . 

(it) That the I-cgislaturc which enacted the law had no legislative competence 
to makoi it. The following observation of Mahajan J. State of '• Kamcsn- 

iw* made in connection with Art. 31 (4) arc also applicable to Art, 31 A— _ 

(25) Jadav v. H. P. Admn., A. 1960 S.C. 
1003 (10/2). 

(1) Bhagiralh v. State of Punjab, A. 1954 
Punj. 167- 

(2) Commr., H. R. E. v. Lakshmindra, 
(1954) S.C.R. 1005. 

(3) State of Bihar v. Kameshzcar, (1952) 
S.C.R. 889 (936). 


(22) Sri Ram v. State of Bombay, A. 1959 
S.C. 459 (470). 

(22a) Vajravelu v. Special Dy. Collector, 
A. 1965 S.C. 1017. 

(23) Kochunni v. State of Madras, (II). A. 
1960 S.C. 1080. 

(24) Raghubir v. Court of Wards, (1953) 

S.C.R. 1049. , „ . , . 

(24a) Atma Ram v. State of Punjab, A. 
1959 S.C. 519. 
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“The provisions of this clause do not take away the court's power to examine whether 
the legislature that made the law has acted in the exercise of its law-making power within 
the lists or has merely made some other law though it has ostensibly exercised its powers 
under a certain legislative head which cannot l>c used to support the legislation".* 

It is, therefore, open to the Court to examine whether the impugned law is, 
in its 'pith and substance’ a law for ‘acquisition’ within the meaning of Entry 42 
of List III, as amended, or for the ‘extinguishment’ or ‘modification’ of any rights 
in an estate ; whether it relates to an ‘estate* or 'rights in an estate’. 

(til) It has already been pointed out (p. 208, ante) that in Kanteshzcar's ease 3 
the majority of the Supreme Court held that the existence of public purpose is a 
condition precedent to any compulsory acquisition or deprivation of property, not 
because it is expressly laid down in Art. 31 (2) but because it is an inherent con¬ 
dition of the power of the Sovereign to acquire private property: ''Public purpose 
is a content of the power itself". 

If this view were maintained by the Supreme Court, it would follow that by 
excluding the operation of Art. 31, Art. 31A could not possibly protect the law from 
being challenged on the ground of absence of a ‘public purpose*. 

Hut, as stated earlier, after the Legislature has, by the Constitution (Fourth 
Amendment) Act, 1955, introduced into Art. 31 (2) itself public purpose’ as an 
express condition, and Art. 31 is, in toto excepted by Art. 31A (I), it would be 
against the canons of interpretation to hold that the existence of 'public purpose’ 
nevertheless continues to be an extraneous condition for acquisition under Art. 31 
(2), which has not been excepted by Art. 31A (I). 4 

But, as the Supreme Court has held in Kachunni v. States of Madras & 
Kerala* this does not prevent the Court from interpreting the very scope and 
object of Art. 31A (1) (a) and to hold that the law referred to therein is one for 
agrarian reform. Hence, where the protection of Art. 31A (I) («) is sought, it is 
open to the aggrieved owner to contend that the law is not one for agrarian reform. 

(iv) It has also been pointed out earlier, that prior to the amendment of 
Entry 42 of List III by the Constitution (Seventh Amendment) Act, 1956, 
it related to the provision for ‘compensation’ for acquisition and requisitioning. 
While Art. 31A was inserted by the First Amendment Act, 1951 (18-6-51) and 
then amended by the Fourth Amendment Act. 1955 (27-4-55), Entry 42 of List III 
was not amended simultaneously. In this situation, the Author observed, at 
p. 840 of Vol. I of the Third Edition of this Commentary— 

"It is also to be noted that though Art. 31A specifically excludes the operation of Art. 31 
in the cases specified in Art. 31 A. Entry 42 of List III has not been amended, so that the 
contention that a law coming under Art. 31A constitutes a 'fraud' on Entry 42 of List HI.— 
if the law is one for 'acquisition or requisitioning* property and yet offers no compensation 
at all or lavs down principles which, when carried out, result in the payment of no compen¬ 
sation at all,—still lies so long as the majority decision in State of Rihar v. Kameshuar > 
stands. 

The view taken by the majority in that ease was that even though the obligation to pay 
compensation may arise from the substantive provision in Art. 31 (2). Entry 42 of List III 
of the 7th Schedule governed the legislative power relating to 'acquisition and requisitioning . 
so that any law for acquisition or requisition must comply with the requirements of that 
Entry and that, accordingly, if any such legislation seeks to avoid those requirements or 
seeks to make only a colourable compliance therewith, the law would constitute a fraud on 
the Constitution’.” 

Subsequent to the above observation. Art. 42_ of List III has been amended 
bv the Constitution (Seventh Amendment) Act. 1955 (1-11-56), removing all reference 
to ‘compensation’ from the Entry. Provision for compensation is not, therefore, 
a condition for exercise of the legislative power relating to ‘acquisition’ under that 
Entry. If that condition has been incorporated in Art. 31 (2) itself, by the Fourth 
Amendment, such question cannot be raised in a case coming under Art. 31A (1). 
which excepts Art. 31, altogether. 

It follows, therefore, that a law which comes under Art. 31A can no longer 
be challenged on the ground that it is confiscatory in nature and, accordingly, a 

(4) This view of the Author has just (5) Kachunni v. State of Madras, (II), 

been upheld in State of Bihar v. Ramesh - A. 1960 S.C. 1080. 

tour, (1962) 1 S.C.R. 152. 
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colourable exercise of the legislative power relating to acquisition. 4 It should be 
pointed out that in the case of Burrakur Coal Co.* the Court entered into 
the merits of such a contention because the Court held that some part of the 
impugned law was not covered by Art. 31A (1) ( e ) and that Art. 31 (2) was 
applicable to that part. 

Sub-cl. (b) : ‘Taking over of management of any property.’ 

I. This sub-clause is intended to counteract the effects of the two Sholapur 

cases. 1 '* 

In January, 1950 the Government of India took over the mangement of the 
Sholapur Spinning and Weaving Co. (under powers conferred by the Sholapur 
Spinning & Weaving Co., Ordinance, 1950 later replaced by an Act), which had 


production of an ‘essential commodity’. On these two grounds, therefore, Govern¬ 
ment took over the management of the Company from the Directors of the 
Company and vested the management in statutory Directors appointed by the 
Government. 

(l) In Chiranjit Lai’s case, 1 the Ordinance and the Act were challenged by a 
share-holder on the ground that they offended against Arts. 14, 19 (1) (/) and 31 (2). 
The majority negatived all these contentions tor the following reasons— 

(»') Art. 14 had not been contravened because the serious unemployment caused 
bv the mismanagement of the company and the fact that it was engaged in the 
production of an essential commodity, differentiated the company from similar 
other concerns and. accordingly, there was a reasonable classification justifying 
the apparently discriminatory Mate action. 

(ii) There was interference with some of the rights of the share-holders of the 
company but these were not ‘proprietary’ rights. Even if these might be considered 
as rights of property, the restrictions imposed by the impugned provision were 
reasonable and were in the interests of the general public, within the meaning of 
cl. (5) of Art. 19. 

(m) The share-holders had not been ‘dispossessed* of their ‘proprietary rights 
and hence, no question of compensation under Art. 31 (2) arose. 

(II) While the petition under Art. 32 in Chiranjit Lai’s case 1 was pending 
before the Supreme Court, a preference share-holder brought a suit before the 
Bombay High Court, challenging the right of the Directors appointed by Govern¬ 
ment under powers conferred by the Ordinance, to call on the preference share¬ 
holders to make payments of unpaid amounts on their shares. The issues involved 
in the appeal before the Suprmc Court* from this suit were the same as in 
Chiranjit Lai’s case 1 viz., whether the Sholapur Spinning & Weaving Co. 
(Emergency Provisions) Ordinance, 1950, contravened Arts. 14, 19 or 31 (2). lhc 
majority of the Supreme Court thought it unnecessary to decide whether the 
impugned Ordinance contravened Arts. 14 and 19 but held that it contravened 

In short, the rationale of the decision was that even where the State docs 
not acquire the property of a private owner by transferring to itself his title or 
take over possessions by requisitioning the property. Art. 31 (2) would come in 
operation if the regulatory action of the State oversteps the limits of legitima c 
social control lcgiSation’ 9 and virtually amounts to ‘taking possession ot t ic 
rights of the property owner.* . 

The decision in Chiranjit Lai’s case 9 was distinguished on the ground, tntcr 
alia, that in that case, the Petition had been brought by an ordinary share-holder 
and the finding of the Court was that though the ordinary s hare-holder naa 

(6) Burrakur Coal Co. v. Colon of India, (8) Dwarkada, v Sholapur ^nning Cr 

A. 1961 S.C. 954 (963). Weaving Co., (1954) S.C.R. 6/4 (6SJ). 

(7) Chiranjit La l v. Union of India, (1950- ... 

51) C.C. 10. (9) Pp- 691. /07, ibid. 


Art. 31A(1) I 


Fundamental Rights 


261 


certain privileges by reason of the fact that the affairs of the company were, under 
the Ordinance, liable to be managed by Directors nominated by the Government 
instead of by Directors elected by the share-holders, the share holder was not 
dispossessed of his proprietary right inasmuch as he still retained the right to 
enjoy the dividends and to dispose of his share. But in Duwrkadas's case/ the 
suit had been brought by a preference share-holder who was in danger of having 
his share forfeited in case he did not comply with the call made by the Directors 
appointed by Government, or of having to pay a heavy sum in pursuance of the 
call. In either case, it was held, 10 the preference share-holder was being threatened 
to have his valuable property being 'taken possession of' by the State (in the sense 
in which ‘taken possession of was interpreted in this case, p. 186, ante). 

The logical conclusions of the view taken by the majority in Dzcarkadas's case 
were far-reaching in so far as it laid down that compensation was payable even 
where the State had to take over the management of some property in exercise of 
its ‘police powers', e.g., to prevent mismanagement leading to public loss, and the 
like. 

(Ill) Ss. 52A-52G of the Insurance Act. 1938, as inserted by the Insurance 
Amendment Act, 1950, provide for the taking over the management of the business 
of an insurance company if at any time the Controller of Insurance "has reason 
to believe that an insurer carrying on life insurance business is acting in a manner 
likely to be prejudicial to the interests of holders of life insuiancc policies '. The 
validity of this Amendment Act was challenged before the Punjab High Court* 1 
but it was held that Art. 31 (2) had not been infringed by the Amendment Act 
inasmuch as the beneficial interest of the insurance company had not been acquired 
or taken possession of by the State under the impugned legislation. This deci¬ 
sion of the High Court was referred to by their Lordships in Duarkadas's case. 1 " 
Though Mahajan J. said it was unnecessary to pronounce anything about the 
correctness of the High Court decision, he pointed out* 5 that the High Court 
had ‘‘construed the word ‘acquisition’ in the narrower sense”. It was clear, accor¬ 
dingly, that the decision might have been otherwise if the word ‘acquisition* had 
been interpreted in the manner Mahajan J. had done in Dzcarkaaas's case.'- 

The powers conferred by these and similar enactments were considered essen¬ 
tial by Government. Hence, sub-cl. (b) has been inserted in Art. 31A (I). in order 
to remove such legislation from any possible attack on the ground of contraven¬ 
tion not only of Art. 31 but also of Arts. 14 and 19. 

(IV) In the cases of Raghubir v. Court of Wards'* and Jayantilal v. State of 
Saurashtra, ,! the State took over the management of private estates on the grounds 
that (a) the owner was habituallv infringing the rights of tenants, or ( b ) that State 
management was necessary for tfic ‘full and efficient use of the land for agriculture'. 
In both cases, the State action was nullified on the ground that it amounted to an 
unreasonable restriction on the right of property guaranteed by Art. 19 (1) (/) 
inasmuch as the proprietary right of the owner had been subjected to the absolute 
discretion and subjective satisfaction of the Executive. It is to obviate such objec¬ 
tions that the present sub-clause has been inserted. 

It is to be noted that sub-clause (6) is not restricted to industrial undertakings 
only, but extends to any bind of property. Hence, the State can now take over 
the management of any property, movable or immovable, for a limited period, 
simply for the sake of* ‘securing proper management of the property’, without 
being obliged to justify its action in a court of law, with reference to Art. 14, 19 
or 31. 

Prior to the introduction of this clause it was held that the word ‘modification’ 
in cl. (a) meant the extinction of the proprietary right and that, accordingly, a 


(10) P. 708, ibid. 

(11) Jupiter General Ins. Co. v. Raja- 
go pa Ian, A. 1952 Punj. 9. 

(12) Dwarkadas v. Sholapur Spinning & 
Weaving Co., (1954) S.C.R. 674 (585). 


(14) Raghubir v. Court of Wards, (1953) 
S.C.R. 1049. 

(15) Jayantilal v. Stale of Saurashtra, A. 
1952 Sau. 59. 
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mere suspension of the right of management of an estate for a definite time would 
not come under Art. 31 A. 14 The present clause covers such a case. 

The conditions for the application of sub-cl. (6) are— 

(a) The taking over must be for a limited and not an indefinite period of time. 

(b) It must be either in the public interest or in order to secure the proper 
management of the property. 

(i) As instances of ‘public interest’ may be mentioned—prevention of infringe¬ 
ment of the rights of tenants ; 14 full and efficient use of the land for agriculture ; 14 
safeguarding of the interests of the holders of life insurance policies. 1 •* 

(**) As instances of taking over for proper management may be mentioned 
the management of the property of a ‘ward’ or disqualified proprietor. 17 


Possible scope for challenge under Sub-cl.(b). 

Though the sub-clause is intended not to leave any scope for the matter being 
taken to Court, perhaps the aggrieved person might still attempt to attack the 
law on any of the following grounds— 

(a) That the law docs not merely provide for the ‘taking over of management 
of the property’, but provides for something more, viz., the transference of the 
right of possession to the State, even though it may be for a nominally ‘limited’ 
period, e.g., if the management is sought to be taken over for a period of 99 years. 

( b ) That the law docs not, in substance, relate to a ‘limited’ period. 

It may be recalled (Vol. I, p. 454) that in State of Rajasthan v. Monohar /• 
the Supreme Court invalidated s. 8A of the Rajasthan Jagirdars (Abolition of 
Powers) Ordinance, 1949, on the ground that it effected a discrimination between 
different parts of the State, in taking over management of jagirs in some of the 
areas while jogirs in other parts of the State remained unaffected. It is to be 
noted that this Ordinance provided for the taking over of management of the 
jagirs for an indefinite and not a limited period ol time. Hence such provisions 
which provide for the taking over by the State of management of private property 
for an indefinite period remain outside Art. 31A and can be challenged on ground 
of contravention of Art. 14, 19 or 31. 

It may also be recalled (Vol. I, p. 741), that one of the grounds on which the 
Supreme Court invalidated the Ajmer Tenancy and Land Records Act, 1950 14 was 
that it deprived a person of his property for an ‘indefinite’ period by bringing 
it under the Court of Wards, on the subjective determination of an Executive 
officer. If the Author's interpretation of the word ‘limited’ be correct, such legis¬ 
lation will not be covered by Art. 31A (1) (b), however beneficial its object may ne. 

Some Acts, such as the ss. 52-52G of the Insurance Act, 1938, s. 3 of the 
Railway Companies Act, 1951 and Ch. Ill A of the Industries (Development and 
Regulation) Act, 1951, empower the Government to take over management of 
property for an indefinite period but provide for cancellation of such order and 
revesting of the property in the private owner at any time as the Government 
thinks fit. Apparently, such legislation would not be covered by cl. (b) of 
Art. 31A (1), as amended. Of course, some of these particular enactments arc 
specifically enumerated in the Ninth Schedule in order to save them. 

But there may be existing or future statutes of the same nature which would 
not be saved by the Ninth Schedule or by Art. 31A (1) (6). On a question of 
principle, thus, the amendment is not comprehensive enough to carry out the 
objects of the amendment. 

(c) That there is no ‘public interest’ to support the law or that it is not neces¬ 
sary to secure ‘proper management’ of the property. 

The first question is whether these two questions are objective or subjective. 
The sub-clause does not expressly lay down whether the determination of these 


(16) Tropical Ins. Co. v. Union of India. 
(I9S5) 2 S.C.R. 517 (5/9). 

(17) Kuldip v. State of Punjab. A. 1954 
Punj. 247. 


(18) State of Rajasthan 
S.C.R. 996. 


v. 


Manoliar. (1954) 
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two questions shall be left to the subjective satisfaction of the Executive or shall 
have to be established objectively in a Court of law just as public P ur J» st 
,o be established objectively under Art. 31 (2). If the Court holds that these 
facts must be established objectively in order to justify the taking over of the 
management, the scope of justiciability will be wide. Such a view can be sustained 
if the 8 interpretation given to the sub-clausc is that the taking over of the manage¬ 
ment would be immune from attack on ground of contravention of the specified 
Articles, provided the taking over is in conformity with the 

in the sub-clause. This is the line of interpretation which was followed in the 
Darbhanea case.'* This view is also in consonance with the interpretation gnen 
to the limitation clauses of Art. 19 where the expression interests of the genera 1 
public* and it has been held to be justiciable, on the objective test. ^ l o ' hc ther 
in each case, there is a public interest to sustain the restrictive legislation. e\tn 
though the Courts would start with a respect for the legislative dclcr, " ,, ' at,, ’ n * 
(<[) That the law is liable to be challenged under Articles other than 14. \) 
and 31. In this connection, reference may be made to the Rehgtous 

Endowment case, 70 where certain provisions of a law authorising State manage 
mc-nt of the property of a Mutt were held to infringe the provisions of Arts. 25-6. 


Sub-cl. (c) : Amalgamation of corporations. 

The object of this clause is to facilitate the elimination of unhealthy com¬ 
petition between rival concerns operating in the same field where the interests ol 
the public call for such action, by precluding the objection that the amalgama¬ 
tion of existing companies constitutes an unreasonable restriction with the rights 
of share holders guaranteed by Art. 19 (1) (/). 2 ‘ 

Sub-cl. (d) : Extinction or modification of rights of directors or share¬ 


holders etc. , . , 

In Chiranjit Lai’s case, 71 a question was raised whether the voting right ot a 
share holder in a company was a right of 'property* or a mere personal privilege 
flowing from his proprietary right. The amendment seeks to avoid any such 
question and provides that no question of infringement of Art. 19 (I) (/) ° r ^ 
will arise if the voting rights of share holders arc affected by any law. The rights 
of managing agents, secretaries and treasurers, managing directors, directors or 
managers arc also similarly treated. In a sense, cl. (d) reinforces cl. ( b ); but it is 
of a wider scope. Even where the State does not take over the management but 
makes some other law which extinguishes or modifies the rights of the persons 
referred to. such law will not be open to challenge on the grounds specified. 


Sub-cl. (e) : Extinction or modification of rights under mining leases. 

In some cases, the reasonableness of the Mining Concession Rules, made under 
the Mines & Minerals (Regulation & Development) Act. 1948. which vested some 
amount of discretion in the Executive in the matter of granting and cancellation 
of licenses, was challenged.* 3 The insertion of the present sub-clause precludes 
such attack on ground of contravention of Art. 19. 

It also precludes any contention that compensation is payable under Art. 31 
(2) on account of cancellation of the existing licence. The scope of the amend¬ 
ment is even wider and includes not only licences but also agreements and leases. 
The Constitution Amendment Act thus empower the State to affect even con¬ 
tractual rights relating to mineral development, without having to comply with 
Arts. 14. 19 or 31. if the purpose of the State is to ‘search for or win’ any mineral 
or mineral oil. 

(19) State of Bihar v. Kameshicar, A. 

1952 S.C. 252. 

(20) Commr., H. R. E. v. Lakshmindra, 

(1954) S.C.A. 415. 

(21) Cf. Naraxanpratad v. Indian Iron & 

Steel Co., A. 1953 Cal. 69. 


(22) Chiranjit ImI v. Union of India, (1950- 
51) C.C. 10. 

(23) Cf. Mineral Development I Id. v. 
Union of India, A. 1954 Pat. 341. 
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The word ‘modification’ enables the State to deprive the right of a mine- 
owner or lessee to carry on his business for a certain period of time, 24 for the 
purpose of prospecting for minerals, 24 or to keep their proprietary rights in 
abeyance for a temporary period. 24 

The present sub-clause does not, however, cover a case of acquisition of a 
mining land, which would, accordingly, come under Art. 31 (2). 24 

Proviso. 

The word ‘law’ in this Proviso means no more than a Bill. 3 * 

The Proviso keeps alive the alternative provision in Art. 31 (3) for judging 
whether the State law has or has not complied with the requirements of Art. 31 
(2). The provisions of Art. 31 (2), therefore, do not stand repealed by Art. 31A. 
The difference is that persons whosfc properties fall within the definition of the 
expression ‘estate’ in Art. 31 A, are deprived of their remedy under Art. 32 and 
the President has been constituted the sole judge of deciding whether a State 
law acquiring ‘estate’ has or has not complied with the requirements of Art. 31 (2). 1 

The Proviso, however, docs not require that a bill must receive the assent of 
the President once under Art. 31 (3) and against under the Proviso to Art. 31A (1). 

As an instance of a State law which received the assent of the President under 
this Proviso may be mentioned the Himachal Pradesh Abolition of Big Landed 
Estates and Land Reforms Act, 1954. 3 


Cl. (2) (a) : ‘Estate’. 

Read with the expression ‘other intermediary’ in cl. (2) ( b ). the word ‘estate’ 
refers to the interest of an intermediary, i.c., a person standing between the State 
and the actual tiller of the soil. It cannot include a tenant who is actually culti¬ 
vating the land. 4 

On the other hand, it is not necessary that in an ‘estate’ there must be a 
ryot or tenant-at-will below the intermediary in every inch of such estate. Once 
a tenure is held to be an ‘estate’ according to the local law of land tenure, any 
area situated within the geographical limits of such tenure is also as ‘estate’ within 
the meaning of Art. 31A even though there may not be any inferior tenant 
within the particular area. 4 

Sub-cl. (a) says that for the definition of ‘estate’ we shall have to refer to the 
existing law of land tenure in force in the particular area in question. 4 Thus, in 
West Bengal, the definition contained in s. I of Art. VII (B.C.) of 1868. which is as 
follows, will determine scope of Art. 31A— 

"The word "estate" means any land or share in land subject to the payment to Govern¬ 
ment of an annual sum in respect of which the name of a proprietor is entered on the register 
known as the Ceneral Register of all revenue-paving estates, or in respect of which a separate 
account may, in pursuance of section 10 or section II of the said Act XI of 1859. have been 
opened." 

As the connotation of the term ‘estate’ was different in different parts of the 
country, the expression ‘estate’ has been broadly defined so as to cover all possible 
kinds of rights in estates, 2 quantitative as well as qualitative,—in an area co¬ 
extensive with an estate or only a portion thereof.’ 4 (Sec. further, under cl. (£) 

^ Read with the expression ‘other intermediary’ in cl. (2) ( b ), the word ‘estate 
refers to the interest of an intermediary, i.e., a person stand ing between the State 

(4) A jab Singh v. Slate of V. P., A. 1957 
All. 153 ( 154). 

(5) C.ajapaii v. Slate of Orissa. A. \9S3 
Ori«a 185: Risxcambhar v. Stale of Orissa, 
A. 1957 Orissa 247 (25/). 

(61 Mahadeo r. State of Bomba v. ('952) 

1 S.C.R. 733. 

(7) Atma Ram v. State of Punjab, A. I & 
S.C. 519. 


(24) Burrakur Coal Co. v. Union of India, 
A. 1961 S.C. 954 (961-3). 

(25) Ram Dubey v. Govt, of \I. B. A. 1952 
M B. 57 (66). 

(1) State of Bihar v. Kameshuar, A. 1952 

S.C. 252 (310). . 4 

(2) Sankarsana v. Orissa State. A. 19;./ 

Orissa 96 (98-9). . 

(3) Jadav v. H. P. Administration, A. 
1960 S.C. 1008 (1012). 


Art. 31A(2)] 


Fundamental Ricirrs 


265 


and the actual tiller of the soil.. It canno^mdudea ««n. who is.a^ «J 
'tivating the land 


“run^the^ist^U an area includes such 
interests also in ihe definition of ‘estate’.* 


interests also in the dctimtion oi nuw. '-r 1 : ..\ - . - 

erar war i*. - 

meaning of Art. 31 A: , . , 

(a) The holdings of Mulgirassia. Bhyat and Talukdar in Sauraatra. 

( b) Tikanas of Jaipur.* . , .. . e r , n - m , 0 

(c) Pre-settlement minor inams in the district of Ganjam. 

(d) Bhomicharas of Rajasthan.* or Bhomias of Manvar. 

$ Bh\ n ^ars?N^ad^ b :L a Kho,r'landholders as eve., as occupants of 

unalienated lands, in Bombay. 13 
(g) Jagirdars of Rajasthan. 13 

‘Same meaning as.in the existing law relating to land tenures’. 

Under the Bombay Kind Revenue Code. 1879. “any interest in land”, includ¬ 
ing that of occupants of unalicnated lands is an estate. As regards thear a 
governed by the Code, therefore, the word ‘estate in Art. 31A should receive 
same interpretation. 13 

‘Existing law’.— Sec Art. 366 (10). post. 

Sub-cl. (i) : ‘Jagir or other similar grant*. 

1 The object of Art. 31A being to save legislation which was directed to 
the abolition of intermediaries so as to establish direct relationship between the 
State and the tillers of the soil, the words in the Article should be construed in 
that sense which would achieve that object in a full measure. 

2. Thus, the word ‘jagir’ should not be given the restricted meaning of a 
grant made for military service but should be construed in the popular sense so 
as to include all grants in respect of persons who were not cultivators which con¬ 
ferred on the grantees rights in respect of land revenue. Thus maintenance 
grants in favour of members of the ruling family would be covered by this word. 

3. The grant need not be express* .... . , , 

4. An istimrar, tikanadar, ijar a da r, would come within the expression other 

similar grant’.* . . 

5. Resumption of a jagir for breach of a condition of the grant is not acqui¬ 
sition but if the State wants to take the property of the jagirdar for a public 
purpose, in exercise of its power of ‘eminent domain’ and supersession of the terms 
of the grant, it is an acquisition within the meaning of Art. 31 A. 13 But to deter¬ 
mine whether a particular legislation is one for acquisition or resumption, the 
Court must look into the ‘pith and substance’ of the legislation. 13 

‘Janmam right*.— In the Malabar district of Madras and certain areas of 
Kerala, land is owned bv a class of intermediaries called ‘ janmis’ The Malabar 
Tenancy Act seeks to fix the rent and tenure of sub tenants held under these 
janmis.' Some of the janmis brought a suit for a declaration that the Malabar 
Tenancy Act was ultra vires for contravention of Arts. 14, 19 and 31. The 
‘janmam’ right has been included within the definition of ‘estate’ in view of that 
suit. 

Under the definition in cl. (2) ( a ). any janmam right is an ‘estate’. The ‘rights 
in a janmam’ will, therefore, include the rights of a proprietor (called janmt) and 

(8) Kalika v. Saurashira Stale. A. 1952 (11) Cangadharrao v. State of Bombay. A. 

Sau. 114. 1959 Bom. 28. 

(9) Amar Singh v. State of Rajasthan. (12) Sri Ram v. State of Bombay, A. I*>59 

(1953) 2 S.C.R. 303 (325): A. 1955 S.C. 504. S.C. 459 (468). 

(10) Sankarsana v. State of Orissa, A. 1957 (13) Raghubir v. State of Ajmer, A. 1959 

Orissa 96. S.C. 475 (480). 
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subordinate tenure-holders in a janmam land. 1 " 4 Janmam right is a freehold 
interest and the jatimi may create any number of subordinate interests or tenures, 
with different incidents and rights. A law would be protected under Art. 31A 
(1) fa) if it seeks to extinguish or modify the incidents of these tenancies as between 
the jantni and his subordinate tenure-holders, relating to the tenure. 14 If, how¬ 
ever, the law does not relate to the tenure and does not effectuate any agrarian 
reform, but seeks to regulate the title of the members of the-family of the jatimi 
inter sc, for instance, if it declares particular sthanams to be Marumakkathayam 
nrwards and the property pertaining to such sthanams as the property of the 
said tarwards, the law stands outside the protection of Art. 31 A. 14 

Sub-cl. (ii) : Land held under ryotwari settlement. 

The insertion of this sub-clause by the 17th Amendment overrides the view 
taken in cases such as Purushothaman v. State of Kerala 14 that the interest of a 
ryotwari proprietor was not an ‘estate’ within the meaning of Art. 31A (I) inasmuch 
as there was no other person between such person and the State. 

Sub-cl. (iu)«Thi$ new sub-clause also widens the protection offered by 
Art. 31A (I) (a), by including within its fold pasture and forest lands and even 
buildings and other structures occupied by cultivators and even ‘village artisans’. 

Scope of Cl. (2) (b) : ‘Any rights in an estate*. 

Sub-cl. (b) explains the rights or interests in the estate which may be affected 
bv the legislation referred to in Art. 31A (1) (a). Broadly speaking, it includes 
all intermediate interests, assignees of revenue and the like. 

The expression ‘rights’ in relation to an estate has been given in an ail- 
inclusivc meaning 15 * comprising both . . . the horizontal and vertical division of 
an estate. A proprietor in an estate may be proprietor holding the entire interest 
in a single estate, or only a co-sharer proprietor.* 4 

Art! 31A (1) fa) has no application in the following cases: 

(i) Acquisition of ‘arrears of rent’ due to a landlord is not acquisition of 
an estate or of any rights therein but is an acquisition of money or of choscs 
in action. 17 

(ii) Extinguishment of a right of pre-emption, for, such right is not a right 

in an estate but a right purely personal to the occupant arising only in the event 
of there being a sale. 14 ... 

On the other hand, the following have been held to be rights in an estate— 

A right to enter a forest and to cut trees in future :** a right to hold a market 
or a mcla on one’s own land which is a transferable interest in land ; 20 the right 
of lessees of underground mineral rights in an estate ;** the difference between 
full assessment and quit rent. 25 


‘Rights vested in a proprietor, sub-proprietor, under-proprietor, tenure- 
holder*. 

The meaning of thc<e words mav be explained with reference to the following 
observations in Baden Powell’s Land Systems, 23 which were relied on by the 
Sunr<*m<* Cniirt: 24 


Supreme Court: 24 

(14) Korhunni v. Stairs of Madras 6* 
Kerala (II). A. I960 S.C. 1080 (1087). 

(15) Purushothaman v. State of Kerala. 
(1962) 1 Supp. 753: Karimhil v. State of 
Krra’a. (196?) S.C.A. I: A. 1962 S.C. 723. 

(15a) Cf. Son ah nr Tea Co. v. D y. Commr., 
A. 1962 S.C. 137 (140). 

(16) Alma Ram v. State of Punjab. A. 1959 
S.C. 519. 

(17) State of Bihar v. Kameshwar. A. 1952 
S.C. 252. 

(18) Balahhau v. Nandanvrar, A. 1957 Bom. 
233. 


(19) Sahtipada v. State of W. B., A. 1959 

~(?0) State of Bihar v. Rameshztor. (1962) 
2 S.C.R. 382. 

(21) K. /. Coal Co. v. State of W. B., 
A. 1960 Cal. 646 (662). 

(22) Ganeadhar v. State of Bombay. (1961) 
I S.C.R. 943: A. 1961 S.C. 288. 

(23) Baden Powell’s Land Systems of 
British India. Vol. I. p. 217. 

(*>4) Chootahhai v. State of M. P-, (195.') 
S.C.R. 476 (483-4). 
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Art 31A(2) ] ruNDAMtmAi. 

holders'. In many rates, the dimionofrig: proprietary Vight' seems then a natural 

‘sub-proprietor or proprietor of the holding • T^, nol lhc entire ‘bundle 

SKS? (wfuch make up an absolute of eomplce estate, but only so.ne 

of them, the remainder being enjoyed by other persons. 

In order to be a proprietary right, there must be an interest in the land. '1 bus 
the contractual right merely to cut, gather and carry away the produce of trees 
in the shape of leaves, lac. timber or wood without having any interest in the tree.s 
themselves, cannot be a proprietary right. 8J 

‘Tenure-holder, raiyat, under-raiyat or other intermediary’. 

Raixats and under-raiyats arc persons who hold land under the proprietor or 
a tenure-holder for the purposes of cultivation Obviously, therefore, such persons 
arc not intermediaries. The Supreme Court- has held that the words raiyat and 
“undcr-raiya*” were introduced into the definition to specifically include these per¬ 
sons even though they were not intermediaries and that the words or other inter¬ 
mediaries” occurring'at the end do not qualify or colour the meaning to be 
attached to the words raiyat and under -raiyat which were specifically introduced 
into the definition. 


Effects of vesting of an estate in the State after acquisition. 

I When an estate vests in the State as a result of compulsory acquisition 
under the power of ‘eminent domain*, the entire interest of the intermediaries in 
such estate vests in the State, free of all incumbrances. The State can. accord¬ 
ingly, ignore pre-acquisition contracts with the intermediaries which created a 
mere personal right in favour of a third party, c.g., a right to enter and catch 
fish, 1 or a licence to do certain things upon the land. 8 

2. If, in any ease, any pre-acquisition contract be binding upon the State, 
the remedy of the person aggrieved is to bring a suit for enforcement of the 
contract and not a petition under Art. 32, for, no fundamental right is infringed 
by refusing to comply with a contractual obligation. 2 


INDEX TO COMMENTS 


ARTICLE 31A. 

Amendments, 252. 

Clause (l). 

•Notwithstanding anything in Art. 13, 255. ... . , , , . , . .. 

Scope of Sub-el. (a): ‘Acquisition, extinguishment, modification of rights in estate , Z50 , 
I. Law providing for the acquisition of an estate'. 257 ; II (a) Extinguishment of such rights, 
258 ; (b) Modification of any such rights, 258 ; What is barred by Art. 31A (1). 258. 

Sub-el. (b): Taking over of management of any property, 260 ; Possible scope of challenge 
under Sub-el. lb), 262. 

Sub cl. (c): Amalgamation of corporations, 263. .... ,,, 

Sub-el. (d): Extinction or modification or rights of directors or share holders etc., -OJ. 

Sub cl. (c): Extinction or modification or rights under mining leases, 263 ; Legislation by 
Parliament, 263. 

Proviso. 264. , 

Cl. (2) (a): Estate, 264 ; 'Same meaning as in the existing law, 265 ; Existing law, -65 , 
Tagir or other similar grant', 265 ; Janmam right. 265. . , 

Scope of Cl. (2) (b): 'Any rights in an estate’, 266; 'Tenure-holder, raiyat. undcr-raivat 
or other intermediary’. 267. 

Effects of vesting an estate in the State after acquisition, 26/. 


(25) Clihotabhai v. Slate of SI. P., (1953) 
S.C.R. 476 (483-4). 

(1) Stale of Bihar v. Rameshxtar, (1962) 
2 S.C.R. 382. 


(2) Sliautabai v. State of Bombay, A. 
1958 S.C. 532, explaining away the < ontrary 
view in Clihotabhai v. Slate of M. P ., (19.^3) 
S.C.R. 476. 
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3 31 Without prejudice to the generality of the provisions con¬ 
tained in article 31A, none of the Acts and Regulations specified in the 

Ninth Schedule nor any of the provisions thereof 
AcTs 3 and ll Regui°a f tions. rta '” shall be deemed to be void, or ever to have become 

void, on the ground that such Act, Regulation or 
provision is inconsistent with, or takes away or abridges and of the rights 
conferred by, any provisions of this Part, and notwithstanding any judg¬ 
ment, decree or order of any court or tribunal to the contrary, each of 
the said Acts and Regulations shall, subject to the power of any com¬ 
petent Legislature to repeal or amend it, continue in force. 

Amendment. —Art. 31B was added to the Constitution by s. 5 of the 

Constitution (First Amendment) Act, 1951. 

Effects of Amendment. 

The amendment is retrospective, and validates the Acts included in the 
9th Schedule, ab initio,* even though when enacted, the Act contravened the 
provisions of s. 299 of the Government of India Act, I935. 4 5 6 7 8 

Object of Art. 31B. 

1. Notwithstanding Art. 31 A. Art. 31B was inserted, by way of abundant 
caution, to save the particular Acts included in the Ninth Schedule of the 
Constitution, overriding any decision of a Court or tribunal that any of these Acts 
is void for contravention of any fundamental right. Nothing in Art. 31B shall 
be read as restricting the scope of Art. 31 A.* 

2. On the other hand. Art. 31B is not illustrative of the rule contained in 
Art. 31 A, but stands independent of it, and validates certain Acts specified in the 
Ninth Schedule (see post), which has since been enlarged by the Constitution 
(Fourth Amendment) Act, 1955. Thus, the Madhya Pradesh Abolition of Pro¬ 
prietary Rights Act, 1950 is validated by being specifically included in the Ninth 
Schedule even though the Malguzari lands affected by it arc not ‘estates’ within 
the meaning of Art. 31A (2) (a). T 

3. While Art. 31A is confined to estates, Art. 3IB includes Acts which relate 
to properties other than estates,* and the scope of Art. 31B is not limited by 
Art. 31 A.** 

Scope of the protection. 

Once an Act comes within the list given in the Ninth Schedule, it is protected 
from unconstitutionality on the ground of inconsistency with any provision 
included in Part III, to the same extent as under Art. 31A (1). The validity of 
such an enactment cannot, therefore, be challenged on the ground of want of 
public purpose ; f> * want of compensation contravention of Art. 19. M 

Acts included in the Ninth Schedule should be interpreted by giving their 
words their ordinary meaning, uninfluenced by any prc-conceivcd notion. 12 


(3) Inserted by the Constitution (First 
Amendment) Act, 1951, s. 5. 

(4) Barrow v. State of U. P., A. 1958 All. 
154 (IS8). 

(5) Dhirubha v. State of Bombay., (1955) 
1 S.C.R. 691 ; State of U. P. v. Brijendra, A. 
1961 S.C. 14: (1961) I S.C.R. 362. 

(6) State of Bihar v. Kameslnrar, (1952) 
S.C.R. 889. 

(6a) Jecjecbliuy v. Asstt. Collector, A. 
1965 S.C. 1096 (1103). 

(7) Visheswar v. Stale of A/. P., (1952) 
S.C.R. 1020. 

(8) Stirya Pal v. State of U. P., (1952) 


S.C.R. 1056 [U P. Zamindari Abolition and 
Land Reforms Act, I950J. 

(9) Saruarlal v. State of Hyderabad, A. 
1960 S.C. 862 (866) (Hyderabad Abolition 
of Jagirs) Regulation, 1358F; Hyderabad 
Jagirs (Commutation) Regulation, 1359F.]. 

(10) Ram Kissen v. Divl. Forest Officer, A. 
1965 S.C. 625 (628) (West Bengal Estates 
Acquisition Act. 1953]. 

(11) State of IF. B. v. Nabakumar, A. iyoi 
S.C. 16. 

(12) VenkataRiri v. State of A. P., (1959) 
S.C. (C.A. 188/58]. 
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The protection has been widened by the Supreme Court holding" that thuugh 
Art 31B specifically excepts 'the rights conferred by the provisions <»i 1 a i 111 
of the Constitution, it also saves the scheduled Acts from inconsistency with any 
corresponding right contained in s. 299 (2) of the Government of India Ate. I>35 
In Oliver words, any of the Scheduled Acts which were enacted prior to 26-1-50 
cannot be challenged on the ground that it does not provide tor compensation as 
required by s. 299 (2) of the Government of India Act. 1935. 

Not only the Acts themselves but notifications subsequently issued in exercise 
of powers conferred by the Acts are also entitled to the protection of Art. 3115. 


Power to amend the Acts specified in the Ninth Schedule. 

The fact that an Act has been included in the Ninth Schedule does not preclude 
the appropriate Legislature from amending or repealing that Act.' • 

But the protection given by Art. 3115 only applies to the Acts as they stood 
at the date when the Constitution (First Amendment) Act, 1951, which inserted 
Art. 31b, was enacted. If the Legislature subsequently seeks to amend any of 
these Acts, such amendment must be consistent with the fundamental Rights 
conferred by Part III of the Constitution.' 4 *• 


Illustrations. 

I. At the time of its inclusion in the Ninth Schedule, s. 34 (I) of the Bombay Tenancy 
and Agricultural Lands Act, 1948 provided that if a landlord required land held by his 
protected tenant bona fide for his personal cultivation, he could terminate the tenancy giving 
one years notice. In 1952, the Act was amended by inserting sub-sec. (2A) in the section 
which laid down that the right of the landlord under sub-sec. (I) shall he subject to the 
condition that the name of the landlord must stand in the Record-of-Kights on the 1st January, 
1952. In the area in question, no Rccordof-Right* had been prepared in 1952, and the 
condition was, frrima facie, an unreasonable restriction upon the right of property conferred 

* Held, that the amended provision, which contravened Art. 19 (I) (/) and was not saved 
by Art. 3IA, must be held to be void.'* ....... . ......... 

2 In the case of Jammu & Kashmir, the Ninth Schedule was made applicable (with 
additions) by the Constitution (Application to Jammu & Kashmir) Order, 1954, with effect 
from 14-5-54. Any alteration or addition made after that date in any Act included in that 
list will be outside the protection of Art. 3IB." 


INDEX TO COMMENTS 

ARTICLE 3IB. 

Amendment, 268 ; Effects of Amendment. 268 ; Object of Art. 31B. 268 ; Scope of the 
protection, 268. . , , /n 

Power to amend the Acts specified in the Ninth Schedule, 269. 


Right to Constitutional Remedies 

„ , 32, (/) The rieht to move the Supreme Court 

Remedies for enforce- ** * v/ . ° c ( 

ment of rights conferred by appropriate proceedings tor the enforcement or 

by this Part. the rights conferred by this Part is guaranteed. 

(2) The Supreme Court shall have power to issue directions or 

orders or writs, including writs in the nature of habeas corpus, mandamus, 

prohibition, quo warranto and certiorari, whichever may be appropriate, 

for the enforcement of any of the rights conferred by this Part. 


(13) State of U. P. v. Brijendra, (1961) 1 
S.C.R. 362 ; Jeejeebhoy v. Asstl. Collector. 
A. 1965 S.C. 1096. 

(14) Slate of IP. B. v. Nabakumar, A. 1961 
S.C. 16. 

(15) Sajjan Singh v. Slate of Rajasthan. 
A. 1965 S.C. 845. 


(16) Abdul Rahiman v. Vithal, A. 1958 
Bom. 94 (97-8), approved by Sri Ram v. 
State of Bombay, A. 1959 S.C. 459 (470). 

(17) Sant Singh v. State of J. & K., A. 
1959 J. & K. 35 (F.B.). 
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(3) Without prejudice to the powers conferred on the Supreme Court 
by clauses (7) and (2), Parliament may by law empower any other Court 
to exercise within the local limits of its jurisdiction all or any of the 
powers exercisable by the Supreme Court under clause (2). 

(4) The right guaranteed by this article shall not be suspended 
except as otherwise provided for by this Constitution. 


Object of Art. 32 : Enforcement of Fundamental rights. 

A declaration of fundamental rights is meaningless unless there are effective 
judicial remedies for their enforcement. 

In England, individual rights arc safeguarded, even without any declaration 
that they are fundamental, by means of the ‘prerogative writs’, which have been 
called 'the bulwark of English liberty’ (Dicey). 

The Constitution of the U.S.A. assumed that these common law writs would 
be available in the United States. Hence, there is no specific provision for the 
issue of these writs in the Constitution even though there is specific prohibition 
against the suspension of habeas corpus (Art. I, sec. 9 (2)]. hcdcral laws have, 
however, been enacted laying down tnc conditions and procedure for the issue of 
these writs, e.g., the Jurisdictional Act, 1925. The writs arc issued both by the 
Supreme Court and District Courts, but the Supreme Court uses the powers only in 
its appellate character. 1 * 

The present Article of our Constitution provides for the enforcement of the 
Fundamental Rights by means of these writs or writs of the same nature. As 
will be shown presently, the power conferred by the present Article is the most 
potent weapon in the hands of our Supreme Court and that it is the duty of 
the Supreme Court to use it in a case properly coming under the Article. 10 


Clause (1). 

Other Constitutions 2 '* 

Japan.— Art. II of the Japanese Constitution says— 

"The people shall not be prevented from enjoying any of the fundamental human rights." 

Art. 81 then provides— 

"The Supreme Court is the court of last resort with power to determine the constitu¬ 
tionality of any law, order, regulation or official act." 

India 


Effects of the guarantee. 

Cl (1) guarantees the l ight to move the Supreme Court for such writs for the 
purpose of enforcing the Fundamental Rights included in Part III. In other 
words, the right to move the Supreme Court where a fundamental right has been 
infringed is itself a fundamental right. 31 The effects of such guarantee are that- 
la) The power of Court to issue the writs cannot be suspended except as 
novided by Art. 359 read with cl. (4) of the present Article; and also that the 
JO wer of the Supreme Court to issue these writs cannot be taken away by any 
cgislation, 3 or by anything short of amendment of the Constitution. — 


(18) Ex fxirtc Clarke. (1879) 100 U.S. 552. 

(19) Kochunni v. Stole of Madras. A. 1959 
S.C. 725 (729). 

(20) Art. 8 of the Universal Declaration 
of Human Rights. 1948 says- 


•Evervonc has the right to an effcctiv 

remedy by the competent n 'V ,ona ' ^ r^hts 
for acts violating the fundamental r jghts 
granted him by the constitution or by law. 

(21) Kochunni v. State of Madras. A. 195V 
S.C. 725 (729). 
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(b) Any law which renders nugatory or illusory the exercise of the Supreme 
Court’s powers under Art. 32. is void.” except where the Constitution itself shields 
a law from challenge on the ground of contravention of fundamental rights, c.g.. 
Art. 31 (5). saving pre-Constitution laws.* 3 


Illustration. 

S. 14 of the Preventive Detention Act. 1950 as it originally stood, was as follows 

"(I) No Court shall, except for the purposes of a prosecution for an offence punishable 
under sub-sec. (2), allow any statement to be made, or any evidence to be given, before it of 
the substance of any communication made under Sec. 7 of the grounds on which a detention 
order has been made against anv person or of any representation made by him against such 
order ; and, notwithstanding anything contained in any other law no Court shall be entitled 
to require any public officer to produce before it, or to disclose the substance of, any such 
communication or representation made, or the proceedings of an advisory board or that part 
of the report of an advisory board which is confidential. 

(2) It shall be an offence punishable with imprisonment for a term which may extend.to 
one year, or with fine, or with both, for any person to disclose or publish without the previous 
authorisation of the Central Government or the State Government, ax the ease may be, any 
contents or matter purporting to be contents of any such communication or representation as 
is referred to in sub-sec. (I) . . . , , . 

The Supreme Court struck down the above provision on the ground that it contravened 
Art. 32 by wav of preventing the Supreme Court from effectively exercising its powers under 
Art. 32. The following observations of Mahajan J. arc illuminating: 

"This section is in the nature of an iron curtain around the acts of the authority making 
the order of preventive detention. The Constitution has guaranteed to the detained person 
the right to be told the grounds of detention. He has been given a right to make a represen¬ 
tation [vide Article 22 (5)1. vet section 14 prohibits the disclosure of the grounds furnished 
to him or the contents of the representation made by him in a Court of law and makes a 
breach of this injunction punishable with imprisonment.. . 

Now it is quite clear that if an authority passes an order of preventive detention tor 
rcnsors not connected with anv of the six subjects mentioned in the 7th schedule, this court 
can always declare the detention illegal and release the detenu but it is not possible for this 
court to function if there is a prohibition against disclosing the grounds which have been 
served upon him. It is only bv an examination of the grounds that it is possible to say 
whether the grounds fall within the ambit of the legislative power contained in the Constitution 
or arc outside its scope. Again something may be served on the detenu as being grounds 
which arc not grounds at all. In this contingency it is the right of the detained person 
under Article 32 to move this court for enforcing the right under Article 22 (5) that he be 
given the real grounds on which the detention order is based. This Court would be disabled 
from exercising its functions under Article 32 and adjudicating on the point that the grounds 
given satisfy the requirements of the sub-clause if it is not open to it to see the grounds 
that have been furnished. It is a guaranteed right of the person detained to have the very 
grounds which arc the basis of the order of detention. The court would be entitled to examine 
the matter and to see whether the grounds furnished are the grounds on the basis of which 
he has been detained or thev contain some other vague or irrelevant material. The whole 
purpose of furnishing a detained person with the grounds is to enable him to make a repre¬ 
sentation refuting these grounds and of proving his innocence. In order that this Court may 
he able to safeguard this fundamental right and to grant him relief it it absnlutelx essential that 
the detenu is not prohibited under penalty of punishment to disclose the grounds to the 
Court and no injunction by law can be issued to this Court disabling it from bavin? a lool» 
at the grounds. Section 14 creates a substantive offence if the grounds arc disclosed and it 
also lavs a dutv on the court not to permit the disclosure of such grounds. It virtually amounts 
to a suspension of a guaranteed right provided bv the Constitution inasmuch as it indirectly 
by a stringent provision makes administration of the law by this court impossible and at the 
same time it deprives a detained person from obtaining justice from this court. In my 
opinion, therefore, this section when it prohibits the disclosure of the grounds contravenes 
or abridges the rights given by Part III to a citizen and is ultra vires the powers of Parliament 
to that extent.’*** 

(c) The foregoing principle has been extended to hold that anything which 
operates as a hindrance to a fair hearing or smooth progress of a petition under 
Art. 32 would constitute an infringement of the fundamental right guaranteed 
bv Art. 32 (1). The Supreme Court has. on this ground annulled a Rule made 
bv the Court itself, in exercise of its power under Art. 145, which imposed a 
financial obligation on the Petitioner, by way of requiring him to furnish security 


(22) Copalan v. State of Madras, (1950) (23) Somawanti v. State of Punjab, A. 1964 

S.C.R. 88. S.C. 151 (765). 
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for costs in a petition under Art. 32. 24 Such a provision cannot be upheld even 
though its object may be beneficial in some respects. 24 

(d) Since the right to move the Supreme Court, in case of violation of a 
fundamental right is itself a fundamental right,—the Supreme Court is constituted 
the protector and guarantor of fundamental rights, and it is the duty of the 
Supreme Court to grant relief under Art. 32, where the existence of a funda¬ 
mental right and its breach, actual or threatened, 24 is prima facie established. 1 
Hence, consistently with this responsibility, the Supreme Court cannot refuse an 
application under Art. 32, merely on the following grounds— 

(*) That such application has been made to the Supreme Court in the first 
instance, without resort to a High Court under Art. 226. 1 2 

(**) That there is some adequate alternative remedy available to the Pcti- 
tioner. 1 * 34 

(iii) That the application involves an inquiry into disputed questions of fact 
or the taking of evidence. 1 

(iv) That declaratory relief, such as a declaration as to the unconstitutionality 
of an impugned statute, together with consequential reliefs, has been prayed for. 2 

( v ) That the proper writ or direction has not been prayed for in the applica¬ 
tion. 1 

(vt) That the common law writ has to be modified in order to give proper 
relief to the applicant. 1 * 4 


Clause (2). 
Other Constitutions 


US.A .—The American colonists brought with them the English common law. 
So, when the Constitution was drafted, the colonists were already familiar with 
the use by their Courts of the 'prerogative writs’. The framers of the Constitution, 
therefore, assumed the existence of these writs and their only anxiety was that 
the power to issue the writs should be above the reach of the Executive and the 
Legislature, except in national emergencies, and so they engrafted in the Cons¬ 
titution, Art. I, s. (2), safeguarding the writ of Habeas Corpus against suspension, 
assuming that it was available without a constitutional guarantee. There is no 

f irovision in the Constitution authorising the suspension of the writs other than 
i abeas corpus; even in emergencies. 

But the use of the writs and the Courts which arc empowered to issue them 
arc regulated by the legislation. 

The Judiciary Act of 1789 (s. 14), thus, empowered all Courts of the United 
States "to issue writs of scire facias, habeas corpus, and all other writs not specially 
provided for statute, which may be necessary for the exercise of their respective 
jurisdictions, and agreeable to the principles and usages of law.” 

It follows that the power of the American Supreme Court to issue the writs 
is conferred and regulated by ordinary law. The main provisions arc: 


"The Supreme Court shall have power to issue writs of prohibition to the district courts, 
when proceeding as courts of admiralty and maritime jurisdiction ; 

and writs of mandamus, in cases warranted by the principles and usages of law, to any 
courts appointed under the authority of the United States, or to persons holding office under 
the authority of the United States where a State, or an ambassador, or other public minister, 
or a consul, or vice consul is a party." 4 _ 

"In any case, civil or criminal, in a circuit court of appeals, or in the United States youn 
of Appeals'for the District of Columbia, it shall be competent f or the Supreme Court of t c 

(3) Himmatlal v. State of M. P-, ( ,954 ) 
S.C.R. 1122. 


(24) Prem Chand v. Excise Commr., A. 
1963 S.C. 996 (1001). 

(25) Tata Iron & Steel Co. v. Sarkar, A. 
1961 S.C. 65 (68). 

(1) Kochunni v. State of Madras, A. 1959 
S.C. 725 (703). 

(2) Romesh Thappar v. State of Madras, 
(1950) S.C.R. 594. 


(4) Kharak Singh v. State of V.P., A. 1963 
S.C. 1295. 

(5) liasappa v. Nagappa, (1955) 1 S. . • 

(6) U. S. Code, 1946. Title 28, sec. 342. 
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United States, upon the petition of any party thereto, whether Government orothcJ n«. 
to require by certiorari cither before or after a judgment or decree b> mu h lower Court that 
the cause be certified to the Supreme Court for determination by it with the same power and 
authority, and with like effect, as if the cause had been brought there by unreMneted •'IM" ' 1 - 
•The Supreme Court and the district courts shall have power to issue writs of habeas 
cor juts."' (See, further, under Art. 226. post). 


India 


Scope of Cl. (2) : The Judicial writs. 

This clause gives a very wide jurisdiction* to the Supreme Court for the 
enforcement of the Fundamental Rights. It not only empowers the Supreme 
Court to issue the writs of habeas corpus, mandamus, prohibition, quo warranto 
and certiorari as thev arc known in England, but also enables the Supreme Court 
to devise directions, orders or writs analogous to the above, or to improve upon 
the above writs so as to avoid their technical deficiencies, if any. or to adapt them 
to Indian circumstances.* 1- No legislation would be required to support the 
invention of directions or the modification of the writs as may he required for 
the effective enforcement of the fundamental rights. (See further under Art. 226]. 

Thus, in Chiranjit Lai's case, 11 Mukherjea J. observed— 

"Art. 32 gives us very wide discretion in the matter of framing our writs to suit the 
exigencies of particular cases, and the application of the petitioner cannot Ik- thrown out 
simply on the ground that the proper writ has not lwcn prayed for." 

As has been observed in another case.'* as regards Fundamental Rights, the 
Constitution has assigned to the Supreme Court the role of a “sentinel on the 
•qui vive\” The Court cannot, accordingly, refuse to entertain an application for 
an appropriate constitutional remedy where a fundamental right has been 
infringed. 13,14 

It is acknowledged on all hands that a declaration of individual rights would 
be an idle formality if there is no effective means to enforce them. Dicey went 
to the extent of maintaining that if there is a machinery for enforcing the indi¬ 
vidual rights, it is not even necessary to embody them in a Bill of Rights. It is 
in this sense that he observed— 

•The Habeas Corpus Acts . . . . arc for practical purposes worth a hundred constitu¬ 
tional articles guaranteeing individual liberty". 1 * 

This is why Art. 8 of the Universal Declaration of Human Rights places the 
rights to an ‘effective remedy ... for violating the fundamental rights’ as an 
independent right, and this is the precedent followed bv Cl. (1) of Art. 32 of our 
Constitution which guarantees the right to approach the Supreme Court for an 
appropriate remedy for violation of the fundamental rights as a fundamental 
right itself, so that no legislative action can ever abolish or abridge it. The 
remedies, mentioned in Cl. (2), arc the ‘prerogative writs’ by which individual 
rights are enforced in England, and which, as just seen, arc worth ‘a hundred 
constitutional articles guaranteeing individual rights’. But the Constitution makes 
the power of our Supreme Court much wider and more effective than that of the 
High Court of England, by giving a residuary power to our Supreme Court to 
suitably modify the writs, which, in England, nave become technical and narrow, 

(7) U. S. Code. 1946, Title 28. sees. 347, (1950) S.C.J. 869 (900. Mukherjea ]. ; 819, 

451. 9 27. Das J.): (1950-51) C.C. 10 (13). 

(8) The importance of this wide jurisdic- (12) State of Madras v. Row, (1952) S.C.R. 

tion is well illustrated by the fact that some 597 (605). 

470 and 670 applications under Art. 32 were (13) Himmallal v. State of M. P., (1954) 

filed in the Supreme Court in the years 1950 S.C.R. 1122. 

and 1951, respectively. (14) Kochunni v. State of Madras, A. 1959 

(9) Rashid Ahmed v. Municipal Board. S.C. 725. 

(1950) S.C.R. 566. (15) Kharak Singh v. State of U. P.. A. 

(10) Basappa v. Nagappa, (1955) 1 S.C.R. 1963 S.C. 1295 (1302). 

250. (16) Dicey. Law of the Constitution, 9th 

(11) Chiranjit Lai v. Union of India, Ed., 1952, pp. 197-8. 

C2—35 
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in certain respects, owing to historical reasons. The arms of our Supreme Court 
are, therefore, as long as could be desired or as may be necessary in the circum¬ 
stances of any case, where the violation of a fundamental right is established. 
As will be seen under Art. 226, the position of our High Courts has also been 
placed on the same footing, as regards liberalisation of the writs. 

The peculiarity of Art. 32 (2) of our Constitution is that the power to issue 
the writs is conferred by the Constitution itself and is not left to legislation as 
in the US.A. (p. 266, ante). As Dr. Ambedkar explained it in the Constituent 
Assembly 17 — 

“If I was asked lo name the particular article in the Constitution as the most important 
without which this Constitution would be a nullity, I could not refer to any other article 
except this one. It is the very soul of the Constitution and the very heart of it ... . it is 
not that the Supreme Court is left to be invested with the power to issue these writs by a 
law to be made by the Legislature at its sweet will. The Constitution has invested the 
Supreme Court with these rights and these writs unless and until the Constitution itself is 
amended . . . 

Jurisdiction to issue the writs prior to the Constitution. 

The old Supreme Court at Madras possessed the power of issuing these writs 
within the limits of its jurisdiction, and outside that jurisdiction, only as regards 
‘European British subjects’. 

(i\ The three High Courts in the Presidency Towns of Calcutta. Madras and 
Bombay, established %y the Charter Act of 1861 (but not the High Courts estab¬ 
lished subsequently) got the power to issue the prerogative writs as successors 
of the Supreme Court, within the limits of their original jurisdiction. But as 
pointed oil bv the Privy Council, they did not have the power to issue these 
prerogative writs upon Mofussil Courts or to persons outside the limits of the 
Presidency towns who were not subject to their Original Jurisdiction. 

(if) As to the jurisdiction of the High Courts to issue the writ of Mm* 
corpus, however, it was settled by the Privy Council;* that by the High Courts 
Act 1861. and the Criminal Procedure Code, the Legislature had taken awav .be 
power of .he High Courts to issue the prerogative writ of ha bea:s corpus in m. titors 
contentolated by Sec. 491 of the Criminal Procedure Code. The ordw l, ."". er 
s. 491, C. P. Code, was wholly statutory** and it was limited to the appellate juris¬ 
diction of the High Court. . 

(Hi) As regards the writ of Mandamus the power to issue the common law 
writ had becn 8 en,irely taken away by the Specific Relief Ac, .877 which sub.,.- 
tuted an order in the nature of Mandamus, under s. 45 of that Act. S. aO of the 
Act specifically barred the issue of the writ of mandamus in future. Batxhe 
statutory order under s. 45 is limited to requiring anything to be done or 
within the local limits of the Ordinary Original Civil Jurisdiction of the High 

Courts. . • c /- 

tiv) Similarly, the High Courts had no jurisdiction to issue the writ of Cer¬ 
tiorari to anv Mofussil Court or any body of persons exercising ‘H.as^^d.c.a 
functions over lands situated outside the original jurisdiction of the High Courts 
and as between parties residing outside that jurisdiction not being European 
British subjects. 2 * . t 

tv) The Bombay High Court held that it had the power to issue the common 
law writ of Prohibition -> on the ground that though s. 45 of the Speed*c R^hcf 
Act combined relief in the nature of both mandamus and Prohibition, s. 50 pro 
hibited the issue only of the writ of mandamus. ___. 

(17) CAD. vol, VII. p. 953. (2.) Birbal v. Emperor. A. 1958 F.C. 2 

(18) Ryots of Carabandhu v. Parlaktmedt, er to ca ll for records 

Sv, m S r v s " ;,,945> 50 B ° m - 4o7 - 
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(ufl The High Court in its original jurisdiction inherited from the Supreme 
Court the jurisdiction to issue a writ in the nature of Quo warranto but the juris¬ 
diction was confined to the limits of the Presidency town.* 

The Constitution seeks to remove these historical anomalies by laying clown 
that the Supreme Court as well as the High Courts shall have full power to issue 
writs or orders in the nature of the common law writs, irrespective ol any statu¬ 
tory remedies or the limitations thereof. 24 


Scope of Arts. 32 and 226 : Jurisdiction of Supreme Court confined to 
enforcement of Fundamental Rights. 

I. While under Art. 226 the High Courts have the jurisdiction to issue the 
writs not only for the enforcement ot lundamental rights but also for the cnlorce- 
ment of other legal rights, the Supreme Court can issue these writs only lor me 
enforcement of the Fundamental Rights. 1 

II. The sole object of Art. 32 is the enforcement of the fundamental rights 
guaranteed by the Constitution. Whatever other remedies may be open to a 
person aggrieved, he has no right to complain under Art. 32, where no ‘funda¬ 
mental’ right has been infringed.* 3 For the same reason, no question other than 
relating to a fundamental right will be determined in a proceeding under Art. 32. 4 


Illustrations. 

(j) A person, who has entered into a voluntary settlement under the provision of a statute 
cannot challenge the constitutionality of the statute under Art. 32 until the settlement is 

cancelled in appropriate proceedings. 4 . .... , , 

(i’i) The Court will not. under Art. 32. interfere with an administrative order, however 
erroneous, where the constitutionality of the statute or the order made thereunder is not 
challenged on the ground of contravention of a fundamental right. 1 

(iii\ A person cannot come to the Supreme Court under Art. 32, where the right infringed 
is a personal right of contract, not amounting to a right of property within the meaning of 
Art. 19 (1) (f)‘ or Art. 31 (I) nor amounting to an interference with the right to carry 
on a profession or business under Art. 19 (I) (g). : . _ , 

(id) As there is no fundamental right to enter into a business with the Government; 
or to obtain recognition from the Government.' an applicatioon under Art. 32 would not lie 
for an alleged violation of such rights, under Art. 19 (11 (g). (Sec Vol. I. pp. 6aJ-4). 

a On the other hand, though the right not to be taxed except by authority of law is 
cd in Art. 265, which is not a fundamental right, 4 an application under Art. 32 will 
lie if that tax relates to a person's right to carry on a business or profession and thus consti¬ 
tutes an infringement of his fundamental right guaranteed by Art. 19 (I) (g) ’ 

But except where the impugned State Act constitutes an infnngmcnt of a fundamental 
right included in Part 111, an application under Art. 32 shall not lie for a violation, simpliciter, 
ol Art. 265* or Art. 301.' 4 

III. If the validity of some provisions of a statute is challenged on the ground 
of contravention of lundamental rights and other provisions are challenged on 
other grounds, the Court would not enter into the validity of those other provi¬ 


sions. 


ii 


IV. Even where the Court finds that a law must be held to be void, being 
in contravention of some provision of the Constitution, the Supreme Court 
cannot give relief under Art. 32 unless it is satisfied that the right the infringe¬ 
ment of which is complained of by the Petitioner is a fundamental right. 12 

(24) Nomani v. Bandar Hal. (1947) 51 

C.W.N. 716 (P.C.). 

2 CC *227*2** V ‘ EXCiSe C ° mmr ” (,952 ' 54 > 

(1) Copal Das v. Union of India, A. 1955 
S*C* I • 

(2) Sadhu Ram v. Custodian-Cenl., (1955) 

2 S.C.R. 1113 (///7). 

(3) Ram Jawaya v. State of Punjab, 

(1959) 2 S.C.R. 225 (239). 

(4) Amarsinghji v. State of Rajasthan, 

A. 1955 S.C. 504. 

(5) Gulabdas v. Asstt. Collector, A. 1957 
S.C. 733. 

(6) Rameshwar v. Commrs., Land 


Reforms, A. 1959 S.C. 498 ; Shantabai v. 
State of Bombay, (1959) S.C.R. 265 (269). 

(7) Achutan v. State of Kerala, A. 1959 
S.C. 490 (492). 

(8) Ramjilal v. Income-Tax Officer, A. 
1951 S.C. 97: (1950-51) C.C. 242. 

(9) Kailash Nath v. State of U. P., A. 
1957 S.C. 790. 

(10) Ramchandra v. State, (1956) S.C.R. 
28 (42). 

(11) Khyerbari Tea Co. v. Slate of Assam, 
A. 1964 S.C. 925 (94/). 

(12) Nain Sukh v. State of U. P., (1953) 
S.C.R. 1184. (See also Cooverjee v. Excise 
Comrnr., (1954) S.C.R. 873). 
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Illustration. 


The Petitioners who arc three residents of £tah, complained that they were deprived of 
their rights to exercise their votes and seek their election as candidates at the Municipal 
election at which the respondents were elected on the basis of communal electorates, contrary 
to the provisions of the Constitution. The Petitioners, accordingly, prayed for issue of appro¬ 
priate writs against the respondents to show under what authority they were acting as 
members and also against the District authorities directing them not to hold or permit the 
holding of any meeting of the Board which was said to have been illegally constituted. 

The Supreme Court held that "it cannot be held that any law providing for elections 
on the basis of separate electorates for members of different communities offends against 
Art. 15 (/) of the Constitution .... This constitutional mandate to the State not to discri¬ 
minate against any citizen on the ground, inter, alia, of religion clearly extends to political 
as well as other rights and any election held after the Constitution in pursuance of such 
a law must be held void . . . ." 

Nevertheless, the Court held that the Petitioners were not entitled to any relief under 
Art. 32, because— 

"Any rights, for instance, which the Petitioners may have as rate-payers in the Municipality 
to insist that the Board should be legally constituted and the respondents . . . who arc not 
properly elected .... members, should not be permitted to take part in the proceedings of 
the Board .... is not a fundamental right conferred by Part III.". 

"The Petitioners could claim such relief as rate-payers of the Municipality in appro¬ 
priately framed proceedings, but there is no question of enforcing Petitioners' fundamental 
right under Art. I5(/) . . . ." 


In another case, 13 on the contrary, the Supreme Court made a finding that 
the order of an administrative authority was ultra vires the statute under which 
it was purported to have been made, even though the Court held that the Peti¬ 
tioner was not entitled to any relief under Art. 32 inasmuch as the impugned 
statute was not unconstitutional and no cjuestion about the fundamental right of 
the Petitioner was involved. 


V. A person who has no legal right to carry on a business at the date of his 
petition under Art. 32, is not entitled to maintain the petition on the ground that 
lis fundamental right has been infringed by State action. Thus,— 


Where a person's license to ply buses has been extinguished under a valid law. he cannot, in 
a petition under Art. 32, question the right of the State Transport Undertaking to ply buses 
without permits.' 4 -'* 

VI. Since Art. 21 itself is confined to deprivation of liberty by the State, no 
petition under Art. 32 lies where a person has been detained by a private indi¬ 
vidual, 10 or where the petitioner has been affected by his voluntary action without 
any compulsion by the State. 17 

A writ of mandamus cannot be asked for where the Petitioner's fundamental 
right under Art. 19 has been infringed by another private person, 1 * except where 
the infringement takes place with the aid* of the State or a law made by it. 10 In 
the latter a case, such private person may properly be made parties to the applica¬ 
tion under Art. 32.‘* 


Application under Art. 32 against an order of taxation. 

I. Though the right not to be taxed except by authority of law is embodied 
in Art. 265. which is not a fundamental right, 30 an application under Art. 32 will 


(13) Keshavlal v. Lalbhai, A. 1958 S.C. 
507 (5/2). (Scrictly speaking, it is difficult 
lo support .the course adopted by the Sup¬ 
reme Court in this case, which is contrary 
to the view taken in a number of cases that 
no question other than relating to a funda¬ 
mental right would be determined in an 
application under Art. 32 ; cf. Amarsingji v. 
Slate of Rajasthan, A. 1955 S.C. 504). 

(14) Kalyan Singh v. State of U. P., A. 

1962 S.C. 1183. 

(15) Sobhraj v. State of Rajasthan, A. 1963 
S.C. 640. 


(16) Vidya Verma v. Shiv Narain, A. 1956 
S.C. 108. 

(17) Copal Das v. Union of India. (1955) 
I S.C.R. 773. 

(18) Shamdasani v. Central Rank. (1952) 
S.C.R. 391. 

(19) Kochunni v. State of Madras. A. 
1959 S.C. 725 1730, 733). 

(20) Ramjilal v. Income-Tax Officer, A. 
1951 S.C. 97: (1950-51) C.C. 242. 
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''I order is a t^i-judicial order which uo.a.es the 

fundamental right, application under Art. J2 will lie if »uch ordc - 

or (g ^T^r^ be — : 

* g ^Ta a S{e'^^aTiu^rUtich is also regarded as an 
instance of order without jurisdiction. * 

a " d i S State Ac, constitutes an .U.gajlj 

fundamen.al' r.gh, included in l‘ar, 111. an applet,on under Art. 3- shall 
tor a violation, si in idler, ol Art. -6:> 01 Art. 301. 

Art 32 and Privileges of the Legislature. 

may be asserted 2Q8 >>( |1r . Constitution, the rules made by the Legis¬ 

lature arc subject to the provisions ol the Constitution, the privileges ot a l.egi-la- 
turc in India cannot Ik- asserted in contravention of the fundamental rights 

guaranteed b 5 riAr,s.20 a„d ) 2P-be l|lc i(i in England, when a person is 

tie, r^. cru^ n :» 

rr jt. Tsffear^i. 's ttSA r 

is ^ot questionable l>v a* court of law is not applicable in India m view of these 
provisions of our Constitution. 15 Otherwise the constitutional powers of these 
superior Courts would be rendered nugatory.*- 

Applications under Arts. 32 and 226. 

Since the jurisdiction relating to the enforcement of fundamental rights is 
concurrent, several questions arise as to the cho.ce of forum. 


(21) Meenakshi Mills v. Vimnailia, (1955) 

1 S.C.R. "87. . , . .. . 

(22) Cliholabhai v. Union of India, A. 
1962 S.C. 1006 (1021). 

(23) Kunnathat v. Slate of Kerala. A. 1961 
S C 552. 

(24) Kailash Nath v. Slate of V. P.. A. 
1957 S.C. 790 ; Balaji v. /. T. O.. A. 1962 
cr |23 

’ (25) ~Himmatlal v. State of M. P., (1934) 
SClt 1122. 

(1) Mehtah Cr Co. v. State of Madras. A. 

(2) Tata Iron Cr Steel Co. v. Sarknr . (1961) 
1 S.C.R. 379; Gokal v. A sslt. Collector. 
(1960) 2 S.C.R. 852 ; Mohanlal v. State of 
M. P.. (1955) 2 S.C.R. 509: Madanlal v. ft. 
Ft T. O., A. 1961 S.C. 1565. 

(3) Stoic Trailing Cor fin. v. Stoto of 
Mysore . A. 1963 S.C 548 (550) 

(4) Narendra v. t/nio?i of India, A. I960 
S.C. 430 (438). 


(5) Sinha Govindji v. Dy. Collector, 
(1962) 1 S.C.R. 540. 

(6) Ujjani Bai v. State of U. P., A. 1962 
S.C. 1621. 

(7) Gulabdas v. Asstt. Collector, A. 1957 
S.C. 733 : Bhatnagars v. l/mon of /nrfto, 
(1957) S.C.R. 701 ; Kunhamina v. Ministry 
of Rehabilitation. 1962 S.C. 1616. 

(8) Ramjilal v. Income-Tax Officer. A. 
1951 S.C. 97: (1950-51) C.C. 242. 

(9) Pioneer Traders v. Chief Controller, 
A. 1963 S.C. 734 (74/). 

(10) Ramchandra v. State, (1956) S.C.R. 
28 (42). 

(11) Ref. under Art. 143 of the Constitu¬ 
tion. A. 1965 S.C. 745 (786). 

(12) Ibid., p. 786. 

(13) Sharma v. Krishna Sinha. A. 1959 S.C. 
395: (1959) Supp. (1) S.C.R. 806. 

(14) /6.V/.. p. 767. 

(15) P. 787, Ibid. 
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(A) As regards Fundamental Rights.— 

1. Since both the High Court and the Supreme Court have jurisdiction to 
entertain an application tor the issue of a writ the question arises whether a 
person can apply direct to the Supreme Court without hrst applying to the High 

established” that an application under Art. 32 lies in the lirst instance 
to the Supreme Court, without hrst resorting to the High Court under Art. 226.” 

2. An analogous question which has arisen and is Dound to arise is whether 

bv P ?b - y nth h r a :,r ugh ' a t a PP licali ,? n undcr Art. 226 which has been dismissed 
by ihc High Court can make an application to the Supreme Court under Art 32 
instead ot appealing from the decision of the High Court. 

m „ r sr? ° n< j C p SC * • lh . e Su P fcmc . Courl hcard lhe petition under Art. 32 on the 
practice d dlSmi8Scd U but obscrvcd that tlie Court would not encourage the 

Art 1,1 [ T r C * SC . S,1H Supreme Court has disposed of on application under 
^ . inllr!r; he without entering into the Question of maintainability of 

rh, fr 1 ” "lthout obtaining a leave to appeal from the order of dismissal of 
a PP ,lc ? uo " under Art. 226 on the same grounds, even where the 

order under' , cc,l,fica . tc fo , r a PP cal Supreme Court from the 

order under Art. 226 had been rejected by the High Court. 1 » 

n-. p.Z * lc f l CaSC,2 ° ti \ V ^ Cr, i_ a unanimous Bench (Gajendragadkar, Wancho. 
Das Gupta & Ayyangar JJ.) has held that when a High Court has dismissed an 
application under Art 226, on the merits, and such dismissal is not set aside on 

Art of r " l ud ' cat <\ operates and that, accordingly, an application 

under Art. 32. on the same grounds, will not lie. 1 * 

With great respect, it is submitted that the question is not one of procedural 
but of substantive law. Since the right to approach the Supreme Court by an 
original petition* under Art. 32 is itself guaranteed by the Constitution, 1 * it is 
not apparent how the Supreme Court can refuse to hear an application under 
r ‘ u- 2 grouiu J lhal lhc Petitioner has not appealed to it from a judgment 
of a High Court under Art. 226. Of course, the judgment under Art.226 may 
contain good reasons to show that the applicant has no case on the merits; and 
it would be open before the respondent in the proceeding under Art. 32 to rely 
on those grounds. But that itself cannot constitute a reason for denying the 
constitutionally protected right to present a petition under Art. 32 and to show 
that a fundamental right has been prima facie infringed. It may be noted that 
1 . ” ,ar c Sl ”g h ’s case," the Petitioner succeeded in part, notwithstanding the dis¬ 
missal of his application in the High Court. 

(B) Since the Supreme Court has no power to issue a writ for any purpose 
other than the enforcement of Fundamental rights, it may not be prudent for a 
Petitioner to apply direct to the Supreme Court where he applies for a writ both 
on the ground of infringement of Fundamental Rights as well as on other grounds. 
* or » ,s "°f possible for the Supreme Court to deal with the case completely 
even though it is satisfied that the Petitioner may be entitled to a writ on a ground 
other than the infringement of a Fundamental Right. Thus, in a case where the 
bupteme Court found that no Fundamental Right was infringed, the Court dis- 
A 1,SS< W hC a PP ,,cat,on wilh . lhc observation—“It is open to the Petitioner under 
Art. 226 to approach the High Court for a mandamus if the officers concerned 
nave conducted themselves not in accordance with law or if they have acted in 
excess of their jurisdiction. 31 It seems that even without such observations the 

(16) Romesh Thap par v. Stale of Madras, 

(1950) S.C.R. 594: (1950-51) C.C. 40 (SI). 

(17) M. K. Gopalan v. State of M. P., (1954) 

S.C.A. 557 (562). 

(18) Purushottam v. Dcsai, (1955) 2 S.C.R. 

887 (892) ; Achutan v. State of Kerala, A. 

1959 S.C. 490 (492) ; A mar Singh v. State of 
Rajasthan, (1955) 2 S.C.R. 303 (310). 


(19) Cf. Babulal v. Slate of Maharashtra, 
A. 1961 S.C. 886. 


1457 


(20) Daryao v. State of U. P., A. 1961 S.C. 


i) Maryt 
: (1962 


2) I S.C.R. 574. 


(21) Cooverjee v. Excise Commr., (1954) 
S.C.A. 256. 
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Petitioner would be entitled to apply again to the High Court under Art. 226 on 
the other grounds in respect of which the Supreme Court had no jurisdiction to 
dispose of the application this way or that. 

But in any case, the very object of approaching the :Supreme Court first 
would be frustrated if the Petitioner has to come to the High C ourt again. 


Arts. 32 and 132-4. 

The procedure to be followed when an application under Art. 32 is brought 
to quash a proceeding when a regular appeal against the decision in that pro¬ 
ceeding is pending before the Supreme Court under Art. 13.-4, has not yet 
been decided. In some cases. 1 * the Supreme Court has heard the matter relating 
to fundamental rights under Art. 32 as a preliminary point in the appeal itself, 
and dismissed the'application under Art. 32 upon the finding at that preliminary 

hearing^thcrs where a decision on the constitutional question is sufficient for the 
disposal of the appeal, the Court has heard the application under Art. 32 and 
then disposed of the appeal in conformity with that decision.’ or heard them 
together.* 

This much is certain, however, that a party is not debarred from presenting 
an application under Art. 32 simply because he has already brought the matter 
before the Court by appeal. 4 ' 5 


Amplitude of Supreme Court’s Jurisdiction under Art. 32. 

1. The powers given to the Supreme Court under Art. 32. for the enforce¬ 
ment of Fundamental Rights arc not confined to issuing prerogative writs only, 
and arc not necessarily circumscribed by the conditions which limit the exercise 
of the prerogative writs. 5 

2. The language used in articles 32 and 226 of the Constitution is very wide 
and the powers of the Supreme Court as well as of the High Courts in India 
extend to issuing orders, writs or directions including writs in the nature of 
habeas corfnis, mandamus, auo warranto, prohibition and certiorari as may be 
considered necessary for enforcement of the fundamental rights and in the case 
of the High Courts, for other purposes as well. In view of the express provisions 
of the Constitution, there is no need to look back to the procedural technicalities 
of these writs in English law. The Court can make an order in the nature of these 
prerogntive writs in all appropriate cases and in an appropriate manner, so long 
as the broad and fundamental principles that regulate the exercise of jurisdiction 
in the matter of granting such writs in English law arc observed.* 

3. An application under Art. 32 cannot be thrown out simply because the 
proper direction or writ has not been praved for. Thus, where an order in the 
nature of mandamus is sought in a particular form, nothing debars the Court 
from granting it in a different form. Art. 32 gives the Court a verv wide discre¬ 
tion in the matter of framing the writs to suit the exigencies of particular cases. 7 

While the general rule relating to the prerogative writs is that the proper writ 
must be specifically asked for bv the petitioner, because of the peculiar position 
of our Supreme Court under Art. 32 (I), the Court entertains petitions where 
‘an appropriate writ’ is asked for. without specifying any particular writ at all.* 

4. What Art. 32 aims at is the enforcement of fundamental rights no matter 
whether the necessity arises out of an action of the executive or of the legisla¬ 


te Qasim Rasvi v. Slate of Hxderabad. 
(195.3) SC.R. 583 (5 94). 

(2) Haheeb Alohamed v. Stale of Hxdera¬ 
bad. (1953) S.C.A. 789 (792). 

(3) Jaeannath v. State of Orissa, (1953) 
S.C.R. 1046 (1049). 

(4) Niemla Textiles Mills v. 2nd Punjab 
Tribunal, A. 1957 S.C. 329 (333). 


(5) Rashid Ahmad v. Municipal Hoard, 
(1950) SC.R 566:: A. 1950 S.C. 163. 

(6) Basappa v. Nagappa. (1955) I S.C.R. 
250: (1952-54) 2 C.C. 475 (477). 

(7) Chiranjit I-a l v. Union of India, (1950- 
51) C.C 10 (35). 

(8) Cf. Babulal v. State of Maharashtra. 
A. 1961 S.C. 886. 
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turc. Bui Art. 32 is not directly concerned with the determination of the 
constitutional validity of a particular legislative enactment. To make out a case 
under this Article, it is incumbent upon the petitioner to establish not merely 
that the law complained of is beyond the competency of the particular legislature 
as not being covered by any of the items in the relevant legislative list, but that 
it affects or invades his fundamental rights guaranteed by the Constitution of 
which he could seek enforcement by an appropriate writ or order. 9 

Territorial Jurisdiction of Supreme Court Under Art. 32. 

Though no territorial limit has been specified in this Article, it has been held 10 
that the Supreme Court is not competent to issue a writ under this Article against 
a quasi-judicial authority situated in a place outside the territory of India, even 
though such authority may have been appointed by the Government of India. 
The Court does not, in such a case, acquire jurisdiction even if subsequent to the 
impugned order of such authority, that place comes within the territory of India. 10 
The Court, however, suggested that the situation would be different if the authority 
was administrative. 11 the reason being that while an administrative authority 
appointed by the Government of India is under its control, a quasi-judicial authority 
could not be said to be under the control of the Government, in the exercise of its 
functions. 10 


Who may apply under Art. 32. 

(i) Any person who complains of any infraction of any of the Fundamental 
Rights guaranteed by the Constitution is at liberty to move the Supreme Court.— 
including corporate bodies except where the language of the provision or the 
nature of the right compels the inference that they are applicable only to natural 
persons. 

(if) A company and its share-holders are separate legal entities. Hence, when 
some fundamental right of a company is infringed (e.g., when property of the 
company is taken possession of without compensation), it is the company and not 
any of its share-holders that must come forward to vindicate its rights. In other 
words, when a share-holder applies under Art. 32. he can succeed only if some 
fundamental right of a share-holder as distinguished from that of the company 
has been infringed.* Thus, where the Government assumed control over a company 
under a law which was void for contravention of Art. 31 (2). it was held that, 
nevertheless, a preference share-holder could apply for a writ on the ground that 
the law being void, the directors appointed by the Government had no right to 
call for the amounts unpaid on the preference shares. 19 

(tt i) The rights that could be enforced under Art. 32 must ordinarily be the 
rights of the petitioner himself who complains of the infraction of such rights 
and approaches the Court for relief, and the proper subject for investigation by 
the Court would be what rights, if any, of the petitioner have been violated by 
the impugned legislation. An exception to the above general proposition is 
admitted in the case of habeas corpus: not only the man who is imprisoned or 
detained in confinement but anv person, provided he is not an absolute stranger, 
can institute proceedings to obtain a writ of habeas corpus for thg purpose of 
liberating the person who has been illegally imprisoned.* 

(iv) The right to apply under Art. 32 arises not only where a fundamental 
right has been actually infringed, but also where a serious threat 13 to infringe it 
has been offered bv the State, e.g., a threat to use the coercive machinery of 


(9) Chiranjit La! v. Union of India, (1950) 
S.C.R. 869 (898-9. 930). 

(10) Ramamurthv Chief Commr., A. 
1963 S.C. 1464: (1964) 1 S.C.R. 656. 

(11) Masthan Sahib v. Chief Commr., A. 
1963 S.C. 533. 


( 12 ) DvYirhadas v. Sholafnir Spinning Co.. 
(1954) S.C.R. 674 (7/7-2). 


(13) Roof Chand v. State of Punjab, A. 
1963 S.C. 1503 (ISOS). 
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the State to realise an ultra vires or unconstitutional import, affecting one’s 
freedom of business under Art. 19 (1) (g)' 4 


(a\ There may be eases when the very coming into operation of an enactment infringes 
a fundamentalTight of a citizen so that he may apply under Art. 32 without 
overt act to be done by the State under the enactment in question Thu*, in Kotin '»» '• 
State of Madras' 4 the Supreme Court entertained an application under Art. 3_ as soon .is a 
State Act which would have the effect of depriving the petitioner of his estate was brm gh. into 
force even though the State had not yet issued notifications under the Act which were 

rCqU (6) d vvherc St a in final administrative order is made against the Petitioner as a result of 
which another person would be entitled to ask for delivery of possession of the > ,andN | °f ,h . 1 
Petitioner, there is an immediate threat to the right of property of the Petitioner and 
not bound to wait till his right is actually affected. 


How far existence of alternative remedy bars applications under Art. 32. 

Though the existence of an adequate legal remedy is a thing to be taken 
into consideration in the matter of granting prerogative writs, this is not an 
absolute ground for refusing a writ under Art. 32 of the Constitution, because 
the powers given to the Supreme Court under Art. 32. are much wider and arc 
not confined to issuing ‘prerogative writs’ only. 1 * The existence of an alterna¬ 
tive remedy is. therefore, no bar to the issue of a writ where a fundamental right 
ha? been infringed. 15 . . . , 

Once it is established that a fundamental right has been inlirngccl. it is the 
duty of the Supreme Court to afford appropriate relief.' 7 


Whether declaratory relief may be given under Art. 32. 

1. It has already been stand (p. 272. ante) that the jurisdiction under Art. 32 
is not confined to the issue of ‘prerogative writs’ and that the Supreme Court 
has wide discretion in the matter of framing the writs to suit the exigencies 
of particular eases. 1 * 

2. In a number of eases under Art. 226, the High Courts had held that 
declaratory relief cannot be had in a petition for a writ, and even the Supreme 
Court had early held 1 * that a declaration that an impugned Act is invalid and 
consequential relief bv way of injunction arc inappropriate to an application 
under Art. 32. and in Umegh Sin^h v. State of Bombay," the Court relegated 
the petitioner to filing a regular suit. 

3. lhit a declaration that the impugned Act was void was made in Ebrahim 
v. State of Bombay 70 and in Kochunni v. State of Madras 71 the Supreme Court 
has, on a review of the previous authorities, laid down that the Court's powers 
under Art. 32 arc wide enough to make even a declaratory order (with conse¬ 
quential relief by way of injunction), where that is the proper relief to be given 
to the aggrieved party. 

How far interim relief can be granted in a petition under Art. 32 or 226. 

There is no doubt that when a petition under Art. 32 is admitted the Supreme 
Court may grant such interim relief as would prevent the ultimate relief in the 
proceedings being rendered infructuous. Thus, where the constitutionality of 
a statute is challenged, on the ground of infringement of a fundamental right, 
the Court may issue an appropriate order staying the operation of the impugned 


(M) Tata Iron & Steel Co. v. Sarkar. A. 
1%1 S.C. 65 (68) : State of Bombay v. United 
Motors, (1953) SCR. 1069: Himmatlal v. 
State of M. />.. (1954) S.C.R. 1122. 

(15) Kochunni v. State of Madras, A. 1959 
S.C. 725 (7.1/. 73.1). 

(16) Rashid Ahmed v. Municipal Roard, 
(1950) S.C.R. 566: A. 1950 S.C. 163. (Sec 
further, under Art. 226, post.]. 

c2—36 


(17) Kharak Singh v. State of U. P., A. 
1963 S.C. 1295 {1302). 

(IS) Chiron jit lull v. Union of India . 
(1950) S.C.R. 869: A. 1951 S.C. 41. 

(19) l?megh Singh v. State of Bombay, 
(1955) 2 S.C.R. 164: A. 1955 S.C. 540. 

(20) Ebrahim v. State of Bombay, A. 1954 
S.C. 229: (1954) S.C.R. 933 (1941). 
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Act pending the disposal of the petition, 1 * or restraining the respondents from 
asserting any rights under the Act. 21 

The question has arisen whether the Court can issue such relief where it 
holds that the case of the Petitioner cannot be determined in a proceeding under 
Art. 32 but that it is the proper subject-matter of a suit and that an interim 
relief is essential for the Petitioner to preserve the status quo until the Petitioner 
has brought his suit. 

There has been an apparent conflict 22 between the views taken by the 
Supreme Court in the cases of State of Orissa v. Madan Gopal 23 and Umegh 
Singh v. State of Bombay, 19 but the two decisions appear to be slightly dis¬ 
tinguishable. 

(a) In Madan Gopal’s case 93 no fundamental right appears to have been 
involved. The case of the Petitioners for a writ of mandamus under Art. 226 
was that the State had no legal right to cancel the leases granted to the 
Petitioners before the period mentioned therein. The High Court held that 
the Petitioners had a prima facie case to be tried on taking evidence, in a civil 
suit, which could not be investigated in a proceeding under Art. 226 but that 
the Petitioners would suffer irreparable injury unless the status quo was main¬ 
tained during the period of notice under s. 30, C. P. Code, which was necessary 
for bringing the suit. The Court, therefore, ‘allowed the application in part, 
by issuing the following direction. 

"Wc direct that till three months from to day or one week after the institution of their 
(respondents') contemplated suit, whichever is earlier, the Government of the State of Orissa 
should refrain from disturbing the petitioner's possession over the mining areas in question 
and that thereafter this order will cease to have effect." 

The Supreme Court quashed this decision on the ground that relief in a 
petition under Art. 226 could be granted only where the Court came to a finding 
that the Petitioner had a legal right for the enforcement of which a writ could 
issue. Where the Court is prepared to determine such right in the proceeding, 
the Court is competent to make a suitable interim order “for maintaining the 
status quo ante". But where the Court was not prepared to enter into the 
merits as to the existence of such right, a writ under Art. 226 could not be issued, 
as a final relief in the proceeding, simply to enable the Petitioner to bring a 
suit for the establishment of such right. 

••.when the Court declined to decide on the rights of the parties and expressly 

held that they should be investigated more properly in a civil suit, it could not, for the 
purpose of facilitating the institution of such suit, issue directions in the nature of temporary 
injunctions, under Article 226 of the Constitution.” 

(b) In Umcgh Singh’s case, 1 * it was a petition under Art. 32. The Petitioners 
challenged the constitutionality of the Bombay Merged Territories (Tagirs Aboli¬ 
tion) Act. 1953 and also contended that their holdings were not ‘jagirs’ within the 
imnugned Act. and. accordingly prayed for appropriate writs to restrain the State 
of Bombay to give effect to the provisions of the impugned Act. The Court came 
to a clear finding that the impugned Act was not unconstitutional. 24 but as regards 
the contention that the Petitioners’ holdings were not ‘jagirs’ within the definition 
in the Act, the Court observed— 

"The question requires to be completely thrashed out and adjudicated upon by a Couri 
of Law after going into the evidence adduced before it by both the parties , 

but felt that the Petition under Art. 32 should be ‘adjourned’ till after the 
disnosnl of a civil suit to be filed by the Petitioners which required a notice under 
S 80 C P Code. At the time of admission of the Petition, the Court had already 
granted' an interim order restraining the State from enforcing the impugned Act 

,21) . .m v. S,a,' o, Ua7,a,. A. .959 (23) S.a.c o, Om» v. Madan Copal, (.952) 

S.C. 725 (733). * *' (24) Umegh Singh v. State of Bombay, 

(22) As noticed in 59 C.W.N. cxxxiii. (1955) 2 S.C.R. 164. 
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aeainst the Petitioners. The Court now directed that order of stay to continue till 
the final disposal of the suit to be brought by the Petitioner, in these terms. 

“Petition No 364 will stand adjourned sine die till after the disposal of the civil suit 

to be fiS by tke PeJSoner ."... If do such suit b filed within the aforcsa.d pcr.od 

(three months 7 from this date), this petition will stand dismissed . 

The distinguishing feature of this case is that the Court, instead of finally 
disposing of th? Petition under Art. 32, 'adjourned' it till the final disposal of the 

suit to be brought by the Petitioner. , . , • 

Though, with respect, the grounds for the above order arc not explained in 

the judgment, the grounds appear to be as follows: 

Apart from challenging the constitutionality of the impugned Act, 
the Bombay Merged Territories and Areas Qagirs Abolition) Act 1953. ihe Peti¬ 
tioners, in the aforesaid Petition, contended that the impugned Act lor abolition 
of lagirs did not apply to his property, because it was not a jagtr. As regards 
this latter question, the appropriate relief was a suit in the Civil Court lor a 
declaration of the Plaintiffs title that it was not affected by the impugned Act. 
and for an injunction to restrain the State from enforcing it against the Petitioners 
property. Now, the decision of the primary question in the case, namely, that 
the impugned Act was protected from the challenge under Arts. H. I > and 31 
bv Art 31A (I), was founded on the assumption that the Petitioners property was 
a ,W. Since this assumption was disputed, the Court was obliged to postpone 
a disposal of the case until the disputed question was adjudicated upon by the 

Pr0P What distinguishes Umegh Singh’s case 54 from Mad an Gopal’s 54 is that while 
in Madan Copal’s 11 case, the Court held that there was nothing to decide in the 
application brought before the Court, in Umegh Singh's case, there was a point 
for decision of the Court under Art. 32, but that for a complete disposal of the 
Petition, a determination of another question outside the purview of Art. 32 was 
necessary. It was, accordingly, necessary for the Court to adjourn the proceeding 
under Art. 32 till the extraneous question was decided by a competent Court. 

Quite apart from the above controversy, it is now settled since Kochunm v. 
State of Madras * that in a Petition under Art. 32 it is possible for a Petitioner to 
obtain a declaration as to the invalidity of the impugned Act and also to obtain 
consequential relief in the nature of an injunction to restrain the State from 
enforcing the unconstitutional Act. It is, therefore, evident that an interim relief 
is a\ailablc in such a case pending disposal of the application under Art. 32 if the 
Petitioner can establish a prima facie case at the institution of the proceeding. 


Whether evidence can be taken in a writ proceeding. 

(A) England. —The procedure relating to writ proceedings is governed by 
Orded 59 of the RSC. Broadly speaking, the procedure is as follows: 

An application for any of the writs must be accompanied by an affidavit and 
the respondent in opposition to a motion may file a counter-affidavit. If lie wants 
to dispute the facts stated in the application, the Court may grant leave to the 
applicant to file additional affidavit upon any new matter arising out of the affidavit 
of the opposite party. But cross-examination on affidavits is not, as a rule, 
allowed,* and if tne facts are in dispute on the affidavits, the Court does not issue 
a writ. 3 But no evidence would be taken unless that is allowed by a statutory 
provision, e.g., s. 3, Habeas Corpus Act, 1816. 

In particular, in a proceeding for mandamus, the applicant must bring to the 
notice of the Court the facts constituting the ground of application by an affidavit, 


(25) Stale of Orissa v. Madan Copal, (1952) (2) Rr x v. Siokesle y //.. (1956) 1 W.L.R. 

S.C.R. 28. 254. 

(1) Kochunm v. State of Madras, A. 1959 
S.C. 725 (733). 


(3) Re Bussell, (1919) 63 Sol. Jo. 835. 




284 


The Constitution of India 


[Part 1U 


for example, that an inferior tribunal has refused to exercise jurisdiction or has 
been influenced by irrelevant considerations. 4 

In a proceeding for certiorari, the applicant must file an affidavit stating the 
alleged defects where error on the face of the proceeding is alleged or where 
the ground relied upon is that the tribunal has taken into consideration irrelevant 
matters, 5 6 7 * 9 but except where the jurisdiction of the tribunal is in question even an 
affidavit is not admissible to show that the inferior tribunal has committed an 
error on a question of fact.* 

(B) U.S.A, The general rule is that in a proceeding to determine the consti¬ 
tutionality of a statute, the Court will act on the facts stated or admitted in the 
plead mgs and the affidavits' or facts of which the Court may take judicial notice," 
and those which appear on the face of the record.* 

Exceptions have, however, been acknowledged to admit evidence— 

(i) Where the reasonableness of the statute in relation to the permissible 
objects depends on factual considerations.*- 10 e.g., the reasonableness of classifica¬ 
tion ; 10 the reasonableness of rate; 11 the reasonableness of the exercise of a regu¬ 
latory power. 1 * 

(ifj Where the validity of the statute is challenged on the ground that the 
circumstances on the existence of which the statute was based have changed and 
that the application ot the statute to the changed circumstances has become 
unconstitutional. 1313 

1 bus, where a law was enacted to meet an emergency, for instance, shortage 
of accommodation, facts may be proved to show that the emergency has ceased 
to exist and that, accordingly, the law has also ceased to be valid. 13 

(i»i) In the sphere of equal protection, it has been held that it is open to the 
complainant to prove— 

That a statute, valid on its face, when applied to a particular article, is without 
support in reason because the article, though within the prohibited class, is so 
different from others of the class as to be without the reason for the prohibition. 14 

In such cases, even an appellate Court may remand a case for taking evidence 
"if there is a reasonable likelihood that the production of evidence will make the 
answer to the questions clcar'\ ,, • ,3 

When evidence as to facts is thus necessary, any kind of legitimate proof, 10 
including expert testimony, is admissible; 11 and where it is not convenient for 
the evidence to be taken in the Supreme Court, as a Court of appeal, the case is 
remanded to the trial Court for taking evidence. 151 * 

P India. 

Prior to the Supreme Court decision in Kochunni v. State of Madras,' 1 
the generally accepted view was that in a writ proceeding,— 

A disputed question of fact cannot be determined by taking evidence as in 
a suit. 

(0 1° a number of cases it was held by the High Courts 1 * as well as by the 
Supreme Court 1 * 20 that an application under Art.' 226 is to be determined on 


(4) R. v. Col ham, (1898) I Q.B. 802. 

(5) R. v. Fulham Rent Tribunal, (1953) 
2 All E.R. 4 (6). 

(6) Baldwin v. Patents Appeal Tribunal. 
(1958) 2 All E.R. 368 (373) C.A. 

(7) Hadacheck v. Sebastian, (1915) 239 
U.S. 394. 

(S) O'Gorman v. Hardford Fire Ins. Co., 
(1931) 282 U.S. 251 (257). 

(9) Weaver v. Palmer Bros., (1925) 270 
U.S. 402. 

(10) Borden's Farm Products \. Baldwin, 

(1934) 293 U.S. 194. 

(11) United Fuel Gas Co. v. Railroad 
Commit., (1928) 278 U.S. 300. 

(12) Nashville Ry. v. Walters, (1934) 294 

U.S. 405. 


(13) Chastlelon Corpn. v. Sinclair, (1923) 
264 U.S. 543. 

(14) Railroad Retirement Board v. Alton 

R. Co., (1934) 295 U.S. 330 (349-52). 

(15) Hammond v. Schappi Bus Line, (1927) 
275 U.S. 164. 

(16) State Tax Commrs. v. Jackson, (1930) 
283 U.S. 527. 

(17) Kochunni v. Stale of Madras, A. 1959 

S. C. 725 (734). 

(18) Ganesh v. State of W. B.. 1958 Cal. 
114 (117) ; Teiraj v. Stale of \t. B.. A. I9'S 
MB. 115 (122). 

(19) Sohan I-al v. Union of India. A. I '.>/ 
S.C. 529. 

(20) Union of India v. I 'anna, A. 1957 S.C. 
882 (854). 
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admitted facts or on facts established by affidavits” and dial the C ourts cannot 

take evidence to determine disputed questions of fact. .. . 

(it) Even as regards an application under Art. 32, the -Supivi.R- Omit held 
that it is only on lacts admitted or taken as proved that the quotum ol "illation 
of a fundamental right can be decided by the bupreme Court under Art. 3_. 
When facts are in dispute, the matter is to be inquired into and decided by propel 
legal proceedings.--' - 3 

U. But in Koch mini v. State o/ Madras , 17 Chief Justice Das cut the Coid.an 
knot' of the English obsession. Taking up the thread from the celebrated words 
of Mukherica J. that in India we should not feel oppressed by the procedural 
technicalities ol these writs in English law '/* Das C.J. held- ' that m a proceeding 
under Art. 32 the Court is not debarred from determining disputed questions of 
fact bv taking evidence inasmuch as fundamental rights are alketed. 

The principle upon which the exception was acknowledged was the duly ol 
the Supreme Court, under Art. 32. to act as the guardian and protector o! funda¬ 
mental rights which makes it obligatory upon the Supreme Court to decide an 
application on the merits, whenever it is established, pnma facie, that a tunda- 
mcncal right had been infringed. While in previous cases, such as Kalin Kanmg 
v. State of Saurashtra ” and Ramkrishna v. Tendulkar the Court decided 
disputed questions of fact on affidavits, in Kochunm's case the Court overruled 
the preliminary objection that the application should be rejected in limine because 
it involved disputed questions of fact which could not be deposed ol without 
taking evidence. In this case,” the grievance of the Petitioners was that the 
Madras Marumakkaihavam (Removal of Doubts) Act. 1955. was a discrimina¬ 
tory piece of legislation (contravening Art. 14) which had signed out the ‘ sthanam ' 
of the Petitioners, for hostile treatment. In order to dispose of this case, it was 
necessary to investigate the question of fact, namely, “whether there arc or arc 
not other sthanees or sthanams similarly situate as the petitioners arc". Rejecting 
the preliminary objection in the following words, the Court set the application 
down 'for trial' on evidence', if the question of fact could not be deposed of on 
affidavits: 

••. wc do not countenance the proposition that, on an application under Alt. 32, this 

Court may decline to entertain the same on the simple ground that it imohes the determi¬ 
nation of disputed questions of fact or on any other ground. It wc were to accede to the 

aforesaid contention. wc would l>c failing in our duty as the custodian and prelector of 

fundamental rights. Wc arc not unmindful of the fact that the view that this Court 

is hound to entertain a petition under Art. 32 and to decide the same on the merits nm y 
encourage litigants to file many petitions under Art. 32 instead of proceeding by way of sail .... 
Hut that consideration cannot, by itself, be a cogent reason for denying the fundamental right 
of a person to approach this Court for the enforcement of his fundamental right which may, 
prima facie, appear to have been infringed. it is possible very often to decide ques¬ 

tions of fact on affidavits. If the petition and the affidavits in support thereof arc not con¬ 
vincing and the Court is not satisfied that the Petitioner has established his fundamental right 
or any breach thereof, the Court may dismiss the petition on the ground that the petitioner 
has not discharged the onus that lay on him. The Court may. in some appropriate cases, bv 
inclined to give an opportunity to the parties to establish their respective cases bv filing 
further affidavits or by issuing commission, or even by setting down for trial on evidence, as 
has often been done on the original sides of the High Courts of Bombay and Calcutta, or by 
adopting some other appropriate procedure. 

Such occasions will Ik* rare indeed and such rare cases should not. in our opinion, be 
regarded as a cogent reason for refusing to entertain the petition under Art. 32 on the ground 
that it involves questions of fact'*. 1 * 

In a proceeding under Art. 32. the Supreme Court is not. therefore, debarred 
from taking evidence of witness by issuing commission or examining witnesses 
in Court, where neccssarv.” 


(21) Kathi Hanning v. State of Saurashtra. (23) C.ulabdas v. Asstt. Collector. 1957 S.C. 

A. 1952 S.C. 123: Ramahrishna v. TendolUar. 733 (737). 

A. 1958 S.C. 538. (24) Ha sap pa v. Nagappa. (1955) 1 S.C.U. 

250 (256). 

(25) Kochunni v. State of Madras, A. 1959 
S.C. 725. 


(22) Kailash 
S.C. 790 (792). 
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But the Court cannot enter into the investigation of a fact which has been 
negatived by the decision of a competent tribunal which has become final; and 
where that fact constitutes the foundation of the alleged fundamental right, 
the application under Art. 32 must be dismissed. 12 

III. The existence of disputed questions of fact is no bar to grant relief under 
Art. 32, where it is not necessary to go into those disputed questions in order to 
come to the finding that the Petitioner’s fundamental right has been infringed. 3 * 

Right of intervention of Attorney-General or Advocate-General. 

Under O. XLI, r. 2 of the Supreme Court Rules, 1950, the Attorney-General 
for India or the Advocate-General of a State may, with the permission of the 
Court appear and be heard in any proceedings before the Court. 

The Rules do not expressly permit any other party to intervene, but in 
practice, the Supreme Court, in the exercise of its inherent powers, allows a third 
party to intervene when such third party is a party to some proceedings before 
the Supreme Court or a High Court where the same or similar questions arc in 
issue,—for. the decision of the Supreme Court on the issue will conclude die 
case of such party. 3 The Court may even hear persons who are not parties to 
any such proceedings, as amicus curiae , where the nature and importance of the 
question before the Court would require the assistance of such persons. 3 

Practice and Procedure.* 

I. It would not be right to permit the Petitioner to raise questions which 
depend on facts which were not mentioned in his petition 4 but were put forward 
in a rejoinder to which the respondents had no opportunity to reply. 3 

II. The principle applicable to suits for possession, namely, that all co-owners 
must join in a suit to recover property unless the law otherwise provides and, if 
some of the co-owners refuse to join, they must be impleaded as defendants, has no 
application to a petition under Art. 32 and it cannot be thrown out on the mere 
ground that all persons equally interested with the Petitioner have not been 
joined. 6 7 8 9 

Nature of Order. 

Though ordinarily an application should be dismissed where the applicant 
fails to establish his case, the Court may, in its discretion, simply reject an 
application, where he is not ready with evidence, with the observation that he 
may bring a fresh application with adequate particulars, supported by evidence.* 

Res Judicata. 

The principle of res judicata has been applied to judgments pronounced in 
Petitions under Article 32. , ,# 


Illustration. 

Where a petition under Art. 32 to quash proceedings for breach of privilege of a State 
Legislature is refused, the Petitioner cannot bring another petition on the same grounds, to 
reopen the previous decision, merely because the Committee of Privileges has been reconstituted 
and a fresh notice issued upon the Petitioner.* 

(6) For Supreme Court Rules relating to 
Application under Art. 32, see Author’s 
'Acts, Rulers and orders under the Constitu¬ 
tion’. Vol. I, pp. 346-8. 

(7) Mahendra v. Stale of U. P.. A. 1963 
S.C. 1019 (1025). 

(8) Sahas Karan v. State of Rajasthan, 
(1960) S.C. [Pctn. 137/58]. 

(9) Sharma v. Sree Krishna (II). 09*1) 

I S.C.R. 96 ; Jagannath v. State of U. P-. 
1962 S.C. 1563 (1566). 


(1) Saiyed v. State of M. R., (I960) 3 
S.C.R. 138. 

(2) Aniyoth v. Ministry of Rehabilitation, 
A. 1962 S.C. 1616: (1962) 1 S.C.R. 505. 

(2a) Bishuti Das v. State of Punjab, (1962) 
2 S.C.R. 69 (78). 

(3) Hanif Quareshi v. State of Bihar, 
(1958) S.C.A. 783 (795). 

(4) Bhikaji v. State of M. P., (1955) 2 
S.C.R. 589. 

(5) Sharma v. Sri Krishna, A. 1959 S.C. 
395 (407). 
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But the doctrine of constructive res judicata would not generally be applied to 

petitions under Art. 32 or 226. 10 . 

The decision in a proceeding for tax relating to a previous period would not. 
accordingly, operate as res judicata in a proceeding for a subsequent period except 
where a basic and general issue, e.g., as to the validity of the taxing statute has 
been decided in the previous proceeding. 10 This does not mean however that in 
respect of the same period, the Petitioner would be at liability to make successive 
applications, adding new grounds each time." 

Whether decision under Art. 226 bars jurisdiction of Supreme Court 
under Art. 32 by res judicata. 

A. In some early cases 13 the Court simply observed that it would not 
encourage, except for' good reasons, the practice of “direct approach to the 
Supreme Court matters which have been taken to the High Court and found 
against, without obtaining leave to appeal thereform. No question of res judicata . 
however, was raised in these cases. 

B. But in some later cases 13 * the Court disposed of an application under 
Art. 32 on the merits without entering into the question of maintainability of the 
application on the ground that no leave to appeal from the order of dismissal 
from the previous application under Art. 226 had been made. 

C. The question has later been fully examined by a unanimous Bench in 
Darayao v. State of t/.P.** b In this case'it has been held that the principle of 
res judicata being one of universal application and a final judgment being binding 
on the parties thereto, an applicant under Art. 226 cannot apply on the same 
grounds under Art. 32 without getting the adverse judgment under Art. 226 set 
aside on appeal. The court has. however, made a distinction between cases where 
the application under Art. 226 has been dismissed on the merits and cases where 
they have been dismissed on some preliminary ground thus 13 *— 

(i) Where the application has been dismissed on merits an application under 
Art. 32 will not be maintainable on the same facts and on the same grounds and 
for obtaining similar writs or orders. 

(ii) Where the petition under Art. 226 is dimissed as withdrawn or it is dismissed 
on the ground that disputed facts cannot be decided in a writ proceeding and 
the petitioner must therefore bring a regular suit, an application under Art. 32 
would not be heard. 

(iii) If the petition under Art. 226 is dismissed in limine without passing a 
speking order such dismissal cannot create a bar of res judicata. 

(iv) If the petition under Art. 226 has been dismissed not on the merits but 
on the ground of laches, acquiescence or on the ground that there was alternative 
remedy available to the petitioner, the dismissal would not operate as a bar to an 
application under Art. 32 though of course the Court in disusing of the applica¬ 
tion might consider whether those grounds would suffice to dismiss the applica¬ 
tion also. 

(v) If the petition under Art. 226 is dismissed in limine, with a speaking order 
whether it would operate as res judicata would depend upon the grounds on which 
the dismissal has been made. 

With great respect, it is submitted that the question is not one of procedural 
but of substantive law. Since the right to approach the Supreme Court by an 
original pctition 13b under Art. 32 is itself guaranteed bv the Constitution. 130 it is 
not apparent how the Supreme Court can refuse to hear an application under 
Art. 32 on the ground that the Petitioner has not appealed to it from a judgment 


(10) Amalpamaled Coni fields v. Janpada 
Sabha, A. 1964 S.C. 1013. 

(11) Devilal v. S.T.O., A. 1961 S.C. 1150. 

(12) A t. K. Coonlan v. State of At. P.. 
(1955) I S.C.R. 168 (174). 

(12a) Purushottam v. Desai, (1955) 2 S.C.R. 


887 (892): Achutan v. State of Kerala. A. 
1959 S.C. 490 (492) :A mar Sinph v. State of 
Rajasthan. (1955) 2 S.C.R. 303 (3/0). 

(121>) Daryao v. State of U. P.. A. 1961 
S.C. 1457. 

(12c) Romesh Thappar v. State of Madras , 
(1950) S.C.R. 594. 
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of a High Court under Art. 226. Of course, the judgment under Art. 226 may 
contain good reasons to show that the application has no case on the merits; and 
it would be open before the respondent in the proceeding under Art. 32 to rely 
on those grounds. But that itself cannot constitute a reason for denying the 
constitutionally protected right to present a petition under Art. 32 and to show 
that a fundamental right has been prima facie infringed. It may be noted that 
in A mar Singh's case,' 2 * the Petitioner succeeded in part, notwithstanding the dis¬ 
missal of his application in the High Court. 


Clause (3). 

Other Constitutions 

U.S.A. —In the United States, not only the Supreme Court but all Courts 
established by Congress may issue all the writs necessary or appropriate in aid of 
their respective jurisdictions. 1 ** 

India 

Power of Parliament to empower other Courts. 

This clause enables Parliament to empower any Court, other than the 
Supreme Court, to issue the writs mentioned in cl. (2). for the purpose of enforce¬ 
ment of the Fundamental Rights. ‘Other Courts’ in this clause refers to Courts 
other than High Courts (High Courts have constitutional power to issue the writs 
under Art. 226), such as subordinate Courts, or the Courts, if any, established 
under Art. 247, post. 

Analogous Provisions : Which Courts may issue these writs. 

Under different provisions of our Constitution, the following Courts shall 
have the jurisdiction to issue the writs or orders mentioned above: 

(i) For the enforcement of the Fundamental Rights. —The High Court as well 
as the Supreme Court shall have jurisdiction to issue the writ. But the power of 
the High Court shall not be in derogation to that of the Supreme Court in this 
respect |Art. 226 (2)]. In other words, notwithstanding the refusal or granting 
of an application by the High Court, the Supreme Court shall have the power to 
direct otherwise, under Art. 32, whereupon the order of the High Court shall be 
superseded. 

Besides the High Court and the Supreme Court, subordinate Courts may also 
be vested by Parliament with the power to issue the writs for the enforcement of 
the Fundamental Rights. [Art. 32 (3)]. 

(ti) For other purposes. —The Constitution also provides for the issue of these 
writs for purposes other than the enforcement of Fundamental Rights. Thus, the 
High Courts shall have jurisdiction to issue a writ or order for any purpose 
other than the enforcement of Fundamental Rights, and this jurisdiction shall 
extend throughout the territories in relation to which each High Court has its 
jurisdiction. Civil. Criminal or otherwise. [Art. 2261. 

The Supreme Court may also be vested with similar power, bv Parliament 
[Art. 1391. But until Parliament so legislates, the Supreme Court shall have no 
power to issue the writs mentioned in Art. 32 for purposes other than the enforce¬ 
ment of fundamental rights. (In this respect, thus, the powers of the Supreme 
Court arc narrower than those of the High Court). 

Clause (4). 

Other Constitutions 

(A) U.S.A. —There is no provision for the suspension of any of the writs other 
than that of habeas corpus. _ 

(12d) A mar Singh v. State of Rajasthan, (12e) U.S. Code 1946. Art. 1651. 

(1955) 2 S.C.R. 303 {MO). 
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Art. I, See. 9 (2) of the Constitution says— 

“The privilege of the writ of Habeas Corpus shall not be sus| undid. unless when in 
of rebellion or invasion the public safety may require it." 

It has been held that the power of suspension given above cannot he exercised 
by the President without express authorization of Congress.' 3 "Congress is of 
necessity to judge whether the public safety does or docs not require it."' 3 But 
Congress cannot authorise a suspension of the writ outside the theatre of actual 
war or invasion, and it is for the Courts to say whether such a condition prevails 
at any particular place. 14 There cannot be any such situation in an area where 
the ordinary courts are open and still functioning.' 4 

(B) Eire. —Art. 28 (3) of the Constitution of 1937 says— 

"Nothing in this constitution shall be invoked to invalidate any law enacted by the 
Orlenchias which is expressed to be for the purpose of securing the public safety and the 
preservation of the State in time of war or armed rebellion, or to nullify any act done or 
purporting to be done in pursuance of any such law." 

"In this sub section, ’Time of war* includes a time when there is taking place an armed 
conflict in which the State is not a participant but in respect of which each of the Houses 
of the Oireachtas shall be resolved that arising out of such armed conflict a National emergency 
exists affecting the vital interests of the State." (First Amendment of the Constitution Act, 
1939). 

" ‘Time of war' shall also include such time after the termination of the said armed 
conflict as may elapse until each of the Houses of the Oricachtav shall have resobed that the 
said National ‘ emergency occasioned by such armed conflict has ceased to exist." (Second 
Amendment of the Constitution Act, 1941). 

This clause provides the ‘emergency’ power under the Irish Constitution. 
The Supreme Court has held that this provision overrides every other provision 
of the Constitution, so that when a law is duly made under the present power, 
the law cannot be invalidated on the ground of contravention of anv other provi¬ 
sion of the Constitution.' 5 e.g.. Art. 34 (that justice should be administered in the 
public courts)or 38 (that no person shall be tried on a criminal charge save in 
due course of law) ;>* or Art. 40 (4) 1 (that no citizen shall be deprived of his 
personal liberty save in accordance with law).** 

Nor can the validity of a law made under the emergency power be challenged 
on the ground that it affects acts or transactions taking place before the making 
of the law,' 5 or that it effects an alteration in the laws of evidence to be followed 
by the tribunal set up by the law.' 7 


India 

Scope of Cl. (4) : Suspension of Fundamental Rights. 

This clause provides that the right guaranteed by Art. 32 (1), i.e., the right to 
move the Supreme Court for the enforcement of the Fundamental Rights shall 
not be suspended except as provided by this Constitution, i.e., except as provided 
in Art. 359. 

The mode of suspension provided by Art. 359 is an order of the President 
subject to legislative approval, when a Proclamation of Emergency is in operation. 

The need for an emergency provision is obvious. It exists in all the foreign 
Constitutions cited above. The need was explained by Dr. Ambedkar in the 
Constituent Assembly' 8 in these words— 

"There can be no doubt that while there are certain fundamental rights which the 
s,a,c must guarantee to the individual in order that the individual may have some security 
and freedom to develop his own personality, it is equally clear that in'certain cases, where, 
for instance, the States very life is in jeopardy, those rights must be subject to a certain 
amount of limitation. In times of emergency, the individual himself will be found to have 

(13) i Ex parte Merryman. (1861) Taney’s (16) 7n re 26 of the Constitution. (1940) 

Rc ,P- Ir. R. 470. 

(14) Ex parte Milligan. (1866) 4 Wall. 2. 

(15) In re McGrath & Harte, (1941) Ir. R. (17) The Slate v. Lennon, (1942) Ir. R. 

68 - 112 . 
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lost his very existence. Consequently, the superior right of the State to protect itself in 
times of emergency, so that it may survive that emergency and live to discharge its functions 
in order that the individual under the aegis of the State may develop, must be guaranteed 
as safely as the right of the individual”.'* b 

The effect of an Order under Art. 359 (1) is that during the operation of 
the Proclamation of Emergency under Art. 356, no application under Art. 32 
will lie to enforce any of the fundamental Rights specified in the Order under 
Art. 359 (I). 1 ® 1 

By his Order of the Uth November, 1962, the President has declared that 
the rights under Arts. 14, 21 and 22 shall remain suspended during the Proclama¬ 
tion of Emergency made in view of the Chinese aggression on the 26th October, 
1962 in respect of a person arrested or sentenced under the Defence of India 
Ordinance, 1962 or the Rules made thereunder. 

See further under Art. 359, post. 
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33. Parliament may by law determine to what extent any of the 
rights conferred by this Part shall, in their applica- 
m oX .'^“'“con 0 . tion to the members of the Armed Forces or the 
ferred by this Part in Forces charged with the maintenance ot public 
their application to Forces. Qrder% be restricled or abrogated so as to ensure the 

proper discharge of their duties and the maintenance of discipline 
among them. __. 

(19) Mohan v. Chief Commr., A. 1964 S.C. 
173 (177). 


(18) C.A.D., Vol. Vn, p. 950. 
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Other Constitutions 


(A) England .—In England, a member of the armed forces stands under a 
dual liability. On the one hand, he is subject to all the special duties and dis¬ 
cipline of the army; on the other hand, he is subject to all the duties and 
liabilities of an ordinary citizen. From this results an apparently paradoxical 
proposition. A soldier is bound to obey any lawful order which he receives from 
his military superior, but obedience to superior orders is not of itself a defence 
to a charge of crime, committed in obedience to such orders. A soldier cannot, 
anv more than a civilian, avoid responsibility for breach of the law pleading that 
he'broke the law in bona fide obedience to the orders of superior. So, "lie may 
be liable to be shot by a court-martial if he disobeys an order, and to be hanged) 
up by a judge and a jury if he obeys it.” (Lord Haldane). The true rule laid 
down by the Courts is that a soldier is bound to obey, and will be protected if he 
obeys, an order of his superior which is not manifestly illegal, but he cannot 
escape liability to the ordinary law if lie commits a crime by acting in obedience 
to an order for which the superior might be reasonably supposed not to have any 
good ground. 1 ® 

On the other hand, there is a Code of special law, called military law, to 
enforce discipline amongst soldiers. This is embodied in the Army Act, 1881, 
the King’s Regulations and Army Orders. It is a Code to which soldiers alone 
are subject, and it constitutes a number of acts “military offences". The military 
offences mainly include offences committed by one soldier against another, but 
they also include certain offences which arc ordinary crimes. In respect of mili¬ 
tary offences a soldier is subject to the jurisdiction of the Courts-martial, but that 
docs not relieve him of his duties as an ordinary citizen, and he may be tried in 
the ordinary Courts as well for breaches of the ordinary law. 

But over purely military offences, the jurisdiction of Courts-martial is 
exclusive. Thus, a superior officer cannot be sued in the ordinary Courts for 
wrongly suspending his subordinate for a military offence and bringing him to 
trial before a Court-martial by which he is acquitted. 20 But if the officer punishes 
a subordinate for an act wholly beyond military control, lie would be liable before 
the ordinary Court. 21 

(B) U.S.A. —The position in the United States is similar to that in England. 
Members of Military forces, when in the enemy territory, arc amenable only to 
military tribunals ; 22 but when within the Unitccl States territory, they arc punish¬ 
able not only by courts-martial under the articles of war, but also under the 
criminal laws of the State in which the offence may be committed, and for this 
purpose, a soldier shall be surrendered by the military authorities to the civil 
authorities, except in time of war or when he is actually awaiting a trial by the 
court-martial or is undergoing a sentence passed by it.” 

Courts-martial arc not parts of the judicial system of the United States as 
provided for by Art. Ill of the Constitution and so trial of the military forces 
by courts-martial is exempted from the rules of indictment and jury trial in 
criminal cases. 23 *” 

The jurisdiction of courts-martial to try a person is, however, subject to 
enquiry by the civil Courts. The Courts will interfere, e.g., where the person 
sought to be tried by a Court-martial has no relationship with the armed forces 
at the time when the Court-martial seeks to exercise its jurisdiction. 23 Thus, while 
a Court-martial can try a dishonourably discharged ex-serviceman for an offence 
committed during service, 23 it cannot try an honourably discharged serviceman 
lor a similar offence , 23 and a federal law' providing for such trial has been invali- 

(19) Keighly v . Bell, (1866) 4 F. & F. 763. (22) Coleman v. Tennessee, (1878) 97 U.S. 


(20) Johnston v. Sutton, (1786) 1 T.R. 510 
(548). 

(21) Warden v. Bailey, (1811) 4 Taunt. 67 
( 88 ). 


509. 

(23) Kahn v. Anderson, (1921) 255 U.S. 
I (9). 

(24) Dyns v. Hoover, (1957) 20 How. 65. 

(25) Toth v. Quarles, (1955) 350 U.S. II. 
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dated. A civilian cannot be subjected to military law, 1 nor tried by a court-martial 2 
even though the civilian is an employee of the Army 3 or the dependent of a 
military personnel. 4 

Further, a Court-martial is not free to ignore the principles of ‘due process’,— 
i.c., the right of the accused to be informed of the charge, to have counsel and 
a speedy and public trial, to be confronted with witnesses, to have compulsory 
process for obtaining witnesses, not to incriminate himself, and not to be put in 
double jeopardy. 5 

But no judicial review of the decisions of Courts-martial is available for an 
irregular exercise of discretion not affecting jurisdiction* or not amounting to a 
gross abuse of discretion, 7 or mere errors of decision.* 

(C) Eire. —Art. 38 (4) and (6) of the Constitution of 1937 are as follows— 

“(4) I. Military tribunals may be established for the trial of offences against military 
law alleged to have been committed by persons while subject to military law and also to deal 
with a state of war or armed rebellion. 

2. A member of the defence forces not on active service shall not be tried by any court- 
martial or other military tribunal for an offence cognisable by the civil courts unless such 
offence is within the jurisdiction of any court-martial or other military tribunal under any 
law for the enforcement of military discipline. 

(6) The provisions of Arts. 34 and 35 of this Constitution shall not apply to any court or 
tribunal set up under section (3) or section (4) of this article.” 

India 

Scope of Art. 33 : Power of Parliament with respect to Armed Forces. 

This Article provides an exception to the foregoing provisions of Part III. 
It says that the provisions relating to Fundamental Rights, which arc otherwise 
applicable to all persons, may be restricted or abrogated by Parliament in their 
application to members of tnc armed forces,—in view of their special position, 
and the need of discipline amongst them. 

The special feature of the present provision of our Constitution is that it 
applies not only to the Armed Forces but also extends to the ordinary police who 
arc charged with the maintenance of “public order"* [Vide Entries 1 and 2 of 
List II of Sch. VII]. 


Legislation by Parliament. 

In pursuance of the power conferred by the present Article, Parliament has 
enacted the Army Act (XLVI of 1950), Air Force Act (XLV of 1950) and the 
Navy Act (62 of 1957), providing that some of the Fundamental Rights included 
in Part III of the Constitution shall not extend to members of the Indian Army, 
Air Force and Navy. These restrictions may be discussed with reference to the 
different Fundamental Rights, serially: 

I. Ineligibility of Women for Enrolment or Employment. —S. 12 of the 
Army Act, 1950, 12 of the Air Force Act, 1950 and 9 (2) of the Navy Act, 1957, 
provide that no female citizen of India shall be enrolled or employed in the 
regular 10 Army, in the Air Force, or in the Naval Forces, except in such depart¬ 
ment, branch etc., as the Central Government may, by notification, specify. 11 


(I) Duncan v. Kahnamaku, (f946) 327 
U.S. 304. 
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I. JUT. 

(2) Kinsella v. V. S., (I960) 361 U.S. 234. 

(3) Grisham v. Ha R an, (1960) 361 U.S. 

(4) Reid v. Covert, (1957) 354 U.S. 1. 

(5) Parker. Administrative Law (1951), 
p. 39. 

(6) Whelchel v. McDonald, (1950) 340 

* (7) ~Hiatt v. Brou n, (1950) 339 U.S. 103. 

(8) In rc Yamashita, (1946) 327 U.S. 1. 

(9) Cf. Chatterjee v. Sub-Area Comman¬ 
der, A. 1951 Mad. 777. 


(10) There is no such bar against enrol¬ 

ment of women to the territorial Army fs. 6 
of the Territorial Army Act (LVI of I948)| : 
National Cadet Corps, [s. 6 (2) of the 
National Cadet Corps Act (XXXI of 1948]; 
Central Reserve Police Force fs. 5 of the 
Central Reserve Police Force Act (LXVI ot 
1949) ; Lok Sahavak Sena fs. 5 of the Lok 
Sahavak Sena Act, 1956J : Auxiliary Air 
Force [s. 21. Reserve and Auxiliary Air 
Forces Act. 1952). . 

(11) These provisions thus exclude tnc 
Armed Forces from the operation of Art. io 
of the Constitution. 
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II. Right of freedom of speech and expression, assembly and association. 

—Ss. 21 of the Army Act and 21 of the Air Force Act empower the Central 
Government to make rules, restricting in such manner and to such extent as may 
be specified in such notification, the following rights of persons who are subject 
to the Army, Air Force and Naval Forces Acts: 

“(i) to be a member of, or to be associated in any way with, any trade union or 
labour union, or any class or trade unions or labour unions, or any society, institution or 
association, or any class of societies, institution* or associations ; 

(ii) to attend or address any meeting or to take part in any demonstration organized 
by any body of persons for any political or other purpose ; 

(iii) to communicate with the press or to publish or cause to l>c published any book, 
letter or other document. 


S. 19 of i he Navy Act, 1957 requires the previous sane (ion of the Central 
Government for doing any of these acts. 

III. Arrest and detention.— Special provisions have been made in these 
Acts as regards arrest and detention of persons subject to these Acts, and the 
corresponding provisions of Art. 22 of the Constitution will not, therefore, extend 
to that extent in such persons. 

Ss. 101-2 of the Army Act and ss. 102-3 of the Air Force Act make detailed 
provisions in this behalf, briefly speaking, these sections provide that a person 
who has committed an offence as defined in these z\cts may be taken into military 
(or air force) custody but the arrested person shall not be detained in custody for 
more than 48 hours, without the charge being investigated, except where investi¬ 
gation of the charge within that period "seems to be impracticable having regard 
to the public service", but the case of every person being detained in custody 
beyond a period of 48 hours shall be reported by the commanding office to the 
superior officer to whom application would be made to convene a court-martial 
for the trial of the person charged. 

Subject to the above, the Central Government may make rules providing for 
the manner in which and the period for which any person subject to the Army 
and Air Force Acts may be taken into and detained in military custody, pending 
the trial by any competent authority, for any offence committed by him. 

IV. Successive trials. -S. 121 of the Army Act and s. 120 of the Air Force 
Act prohibit a second trial in these words— 

"When any person subject to this Act has been acquitted or convicted of an offence by 

a court-martial or by a criminal court, or has been dealt with under ss. he shall not 

be liable to be tried again for the same offence by a court-martial or dealt with under the 
said sections.” 


On the other hand. s. 127 of the Army Act and s. 126 of the Air Force z\ct 
provide that if the Central Government gives its sanction, a person who has been 
once tried by a Court-martial may again be tried by a criminal Court for the 
same offence. 

The result of these provisions is that the rule against double jeopardy which 
is contained in Art. 20 (2) of the Constitution as regards ordinary persons, is to 
be found in the above provisions as regards military personnel and it is the terms 
of the above provisions which shall exclusively govern their rights. 

Thus, it has been held that a refusal to confirm the sentence of the Court- 
martial (under Ch. XII of the Army Act) docs not constitute an ‘acquirtal’ within 
the meaning of s. 121 of the Act, and would not accordingly, bar a second trial. 13 
Further, it is not competent for the High Court, in a proceeding for habeas corpus, 
to interfere with the order of confirmation or refusal to confirm even if it be 
wrong. 1 ' Nor would the bar apply, if one Court-martial is dissolved before 
‘acquittal’ or ‘conviction’ and the accused is tried by another Court-martial. 14 


(12) The above provisions, thus, provide 
for the restriction of the fundamental rights 
conferred by sub-els. (a-c) of Art. 19 (I), 
in their application to the Armed Forces. 


(13) Sardar Singh v. Crown, Cr. Misc. 
Case No. 1026 of 1945 (Lah.). 

(14) Ra’JJel Singh v. R., Cr. Misc. Case 
No. 357 of 1945 (Lah.). 
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Existing laws relating to Armed Forces. 

While the present Article confers power on Parliament to make laws restrict¬ 
ing or abrogating the Fundamental Rights in relation to the armed forces, Art. 35 
(b) [read with cl (a) (*') of that Article] maintains the validity of existing laws 
including laws made by the Provincial Legislatures, if any, so long as Parliament 
docs not amend or repeal such laws, notwithstanding any contravention of the 
Fundamental Rights. 1 * A treatment of the existing law relating to the Defence 
personnel will, therefore, be useful. 

Military Law in India. 

As in England* military law in India is now contained in statutes, primarily, 
the Army Act (XLVI of 1950), Air Force Act (XLV of 1950), Navy Act, (62 of 
1957). It governs persons who are ‘subject to these Acts’ 4 whether in time of 
war or of peace, and such persons include not only members of the Regular Army, 
Air Force or Navy, but also persons, not otherwise subject to military laws, who 
are cither employed by. or accompany, any portion of the regular forces, e.g., 
a whole-time nurse in a military hospital ; 14 a civilian storekeeper in an Army 
Depot or a member of the Military Engineer Service. 17 

The primary object of these Acts is to constitute certain ‘military offences’. 

1 he military oficnces mainly include offences committed by one soldier against 
another, but they also include certain offences which arc ordinary crimes. In 
respect of military offences a soldier is subject to the jurisdiction of the Courts- 
martial, but that docs not relieve him of his duties as an ordinary citizen, and he 
may be tried in the ordinary Courts as well for those acts which arc also offences 
under the ordinary law .. Military law, in fact, imposes on soldiers additional 
liabilities from which civilians are exempt, without exempting them from the lia¬ 
bilities to which all citizens arc subject alike. 

Offences which-arc purely offences against the military law, i.e., relating to 
matters of discipline, arc triable exclusively by special tribunals constituted under 
the military law, called courts-martial. As to other offences, the jurisdiction of 
courts-martial is concurrent with that of the ordinary courts of the land. 

Though these military offences are triable by specially constituted tribunals 
under a special procedure as laid down in these Acts, the trial before them is in the 
nature of a regular trial before a criminal court inasmuch as courts-martial arc 
bound to follow the provisions of the general law of evidence contained in the 
Indian Evidence Act, 1872, 14 except in so faf as modified by the provisions of the 
Army or Air Force or Navy Act, as the case may be. But the proceedings before 
a court-martial cannot be described as ‘criminal proceedings’. 1 * 


Dual position of defence personnel. 

As in England, 20 the constitutional position of armed personnel in India is one 
of dual liability. A soldier has all the rights and liabilities of ordinary citizens, 
in so far as they arc not abrogated or modified by the law or the Constitution 
and superimposed above that is their military character from which follow the 
special incidents 22 under the military law which we have already discussed. The 
general principles of English law on this point are also applicable in India. 


(15) Chatlerjec v. Sub-Area Commander, 
A. 1951 Mad. 777. 

(16) Army Act, 1811 (44 & 45 Viet. C. 58). 

(17) See s. 2 of the Army, Air Force and 
Navy Acts. 

(18) Perry \. Emp., Cr. Rev. Misc. Case 
No. 141 of 1945 (Cal.). 

(18) S. 133 of the Army Act: s. 132 of 
the Air Force Act; s. 130 of the Navy 
Act. 


(19) Mahmud v. Crown, Cr. Misc. Case 
No. 358 of 1945 (Lah.). 

(19) Meads v. K. Emp., (1944) 49 C.W.N. 
(F.R.) 23. affirmed by Meads v. King, (1948) 
52 C.W.N. 834 (P.C.). 

(20) Burden v. Abbot. (1812). 4 Taunt 
401 ; Grant v. Gould, (1792) 2 H. Bl. 69 (98) 

(21) This is also specifically safeguarded 

by provisions like those contained in ss. bf- 
70 of the Army Act, 1950. , 

(22) The special incidents will be discussed 
under the next caption. 
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I. Liabilities: 

(a) Duty to obey orders of a military superior and liability under the ordinary 
law. —A paradoxical situation results from the dual liability of a soldier to tin- 
military as well as the civil law. 

(t) A soldier is bound to obey any lawful order which lie receives from his 
military superior, but obedience to superior orders is not of itself a defence to a 
charge of crime, committed in obedience to such orders. A soldier cannot, any 
more than a civilian, avoid responsibility for breach of the law by pleading that he 
broke the law in bona fide obedience to the orders of a superior. So. "he may 
be liable to be shot by a court-martial if he disobeys an order, and to be hanged 
up by a judge and a jury if he obeys it” The true rule laid down by the Courts 
is that a soldier is bound to obey, and will be protected if he obeys, an order of 
his superior which is not manifestly illegal .** 

(ii) But he cannot escape liability to the ordinary criminal law if he commits 
a crime by acting in obedience to an order for which the superior might he 
reasonably supposed not to have any good ground and is manifestly illegal. 
Thus, (a) 'soldiers might reasonably think that their officer had good grounds for 
ordering them to fire into a disorderly crowd which to them might not appear 
to be at that moment engaged in acts of dangerous violence’, but ( b) 'soldiers 
could hardly suppose that their officer could have any good grounds for ordering 
them to fire a volley down a crowded street when no disturbance of anv kind 
was either in progress or apprehended.’ In case (a), the soldiers carrying out 
such orders arc performing their duty both as soldiers and as citizens. In case 
(/>), the soldiers, no less than the officer who gives the command, arc responsible 
for the death of any person killed by the firing, and arc liable to be punished 
for it when convicted in due course of law. In such cases, therefore, the dutv of 
soldiers is to obey the law of the land, even at the risk of disobeying their superior. 

(m) Even under military law, a soldier would not be liable for disobedience 
to a lawful order of his superior where it is physically impossible to carry out the 
order. 24 But— 

"A subordinate officer must not judge of the danger, propriety, expediency or consequence 
of the order he receives ; he must obey ; nothing can excuse him but a physical impossibility.* 4 


(iy) But order of a superior is no defence to a civil action for damages against 
a soldier for an act which constitutes an actionable wrong.” 

( b ) Military and *civil ’ offences. —It has already been pointed out (p. 286, ante) 
that the Army, Air Force and Navy Acts create certain 'military offences’ which 
arc triable by courts-martial according to the provisions laid down in these sta¬ 
tutes. The offences, however, include some acts which are also offences under 
the criminal law of the land and are triable by the ordinary criminal courts, 
e.g., theft, assault, murder, rape, cheating, extortion. These offences are called 
'civil offences’ in these Acts. 1 The expression ‘civil offence’ docs not refer to 
a civil proceeding: it is a technical expression referring to offences triable bv a 
criminal court as distinguished from offences which arc exclusively triable 2 by 
courts-martial under the military law. 

As regards ‘civil offences’, the position under the Army and Air Force Acts 
is as follows: 

(») Certain civil offences arc not triable by a court-martial at all.—S. 70 of 
our Army Act provides that a court-martial has no jurisdiction to a military 
person accused of having committed the offence of— 

murder, culpable homicide not amounting to murder or rape 

P t rSOn who J 5 , not subject to the Army Act. unless’such offence is 
committed by the accused (a) while on active service, or (b) at any place outside 


\ Bel1 ' 4 F. & F. 763 

(790) Kcir & Lawson. Cases on Constitu¬ 
tional Law, 3rd Ed., p. 848. 
z /o/msfone v. Sutton, (1786) I R.R. 257 

(‘O') I*. L. 


(25) Wade & Phillips. Constitutional Law, 
6th Ed., p. 374. 

(1) Cf. s. 3 (c) (ii) of the Army Act. 

(2) E.g., mutiny, desertion, absence with¬ 
out leave. 
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India, or (c) at a frontier post specified by the Central Government by notification 
in this behalf. 

(it) Other ‘civil offences’ arc within the jurisdiction of the criminal courts 
as well as courts-martial. Hence, provisions arc necessary to avoid conflict between 
the two jurisdictions. 

(a) The general rule is that when a criminal court and a court-martial have 
each jurisdiction in respect of an offence, it is at the discretion of the competent 
militarv authority to decide whether the accused shall be tried by a court-martial 
or by the criminal court. 3 This general rule is, however, subject to the following: 

(b) If in any such case, a criminal court, having jurisdiction, considers that 
the offence should be tried by itself instead of by a court-martial, it may require 4 
the prescribed military authority to deliver over the offenders or make a reference 
to the Central Government whose decision shall be final. 4 

(c) Conviction or acquittal by a court-martial does not bar a second trial by 
a criminal court for the same offence, provided the Central Government gives 
its sanction for such trial. 4 If, however, he is convicted or acquitted by the crim¬ 
inal court, he cannot be tried again for the same offence by a court-martial. 7 

In practice, the military authorities give up in favour of civil courts in the 
case of more serious offences, particularly where intricate questions of law arc 
involved. . ' 

(d) While a municipal court cannot try an offence unless committed within 
the national territory, a court-martial can try any of the specified offences, c.g., 
murder committed by a military personnel in foreign territory. 4 

IT. Rights. 

(a) Electoral right*. —Our Constitution guarantees universal adult suffrage 
and soldiers arc not excepted [Art. 326j. Tlic result is that members of the 
Defence Forces have electoral right like ordinary persons but, like, any other 
public servant, they cannot take an active part in politics* or stand for election 
themselves. Special provision for voting bv members of the Armed Forces is 
made in s. 60 (a) (t) of the Representation of the People Act. 1951. 

(b) Pleas available under the ordinary law. —\Vhen an action or proceed¬ 
ing is brought against a military officer under the ordinary law for anything done 
in his official capacity, he is entitled to all the privileges which arc available to 
other public officers,'e.g., the pleas under s. 80, Civil Procedure Code: s - 76( 
Indian Penal Code; s. 197, Criminal Procedure Code [sec under Art. 361. post J. 

Special privileges of defence personnel. 

Just as there arc special disabilities attaching to persons subject to the Army 
and Air Force Acts, so they are entitled to some special privileges which distin¬ 
guish them from the ordinary citizens or the civil population of the land. These 
<irc! 

(0 Immunity from attachment .—Under s. 28 of the Army Act. 1950. s. 28 of 
the Air Force Act. 1950. and s. 20 of the Navy Act, 1957. (a) the military equip¬ 
ments and other ‘necessaries’, as well as (b) the pav and allowances" of. any 
person subject to these Acts are absolutely free from attachment under any decree 
or order of any civil or revenue court or revenue officer. 15 _ 

(7) S. 121. Army Act; s. 120. Air Force 

(8) Cf. R. v. Page. (1953) 2 AH E R. 1355. 

(9) As to the latter, see under Art. 3UV 

(10) Shingnra Singh v. O'Caltaghan, F.A.O. 
no. 8 of 1946 (Lahore). 

(11) Also pensions, by virtue of the icn- 

sions Act. 1871 and s. 60 (?) of the Coil 
Procedure Code. . 

(12) See s. 60 of the C. P. Code as to the 
partial immunitv of ordinary citizens and 
civil officers in these matters. 


(3) S. 125, Army Act; s. 124, Air Force 
Act. 

(4) This power should not be exercised 
bv a criminal court where anv of the offences 
with which the accused has been charged is 
a militarv offence (such as desertion) in res¬ 
pect of which the Criminal Court has no 
jurisdiction \Emt>. v. Lachmi Dat, Cr. Ref. 
411 of 1928 (Allahabad)). 

(5) S. 126. Army Act: s. 125, Air Force 
Act 

(6) S. 127, Army Act; s. 126, Air Force 
Act. 


Act 
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(it) Immunity from arrest for debt. —Under s. 29 of the Army and Air Force 
Acts, and s. 21 of the Navy Act, any person subject to any of these Acts (as 
the ease may be), so long as be belongs to the regular Army. Navy or Air Forces, 
shall be absolutely immune from arrest for debt under any process issued by any 
civil or revenue court or revenue officer. 13 

(lit) Immunity of persons attending courts-martial from arrest. —No members 
of a court-martial or other person attending a court-martial whether as party, 
witness or lawyer shall, while attending or returning from a court-martial, be liable 
to arrest under civil or revenue process (s. 30 of the Army and Air Force Acts 
and s. 22 of the Navy Act). 

(iv) Immunity from municipal taxation. —Under s. 3 of the Municipal Taxa¬ 
tion Act, 1881, the Central Government mav prohibit a municipality to levy any 
specified municipal tax upon members of the Armed Forces residing within the 
jurisdiction of the municipality, on military duty. 

(u) Right to pay without deductions save those which are ‘authorised ' by 
statute. —A military servant enjoys a better status than that of a civil servant. 
S. 25 of the Army and Air Force Acts and s. 27 of the Navy Act guarantee to 
every person who is subject to either of these Acts the right to get his pay 
without any deduction except those which arc ‘authorised’ by these Acts. The 
list of ‘authorised deductions’ is to he found in Ch. VII of each Act. The result 
of this statutory enumeration of the ‘authorised’ deductions is that the list cannot 
be enlarged by subordinate rules or executive orders made thereunder as in the 
ease of civil servants. 

(fi) Priority in respect of litigation. —Under s. 32 of the Army and Air Force 
Acts and s. 24 of the Navy Act. courts arc to give priority to litigations in which 
persons subject to these Acts arc parties, so that they may return to their duties 
on the expiry of the leave granted to them for the purpose of attending the 
litigation. 

The Indian Soldiers (Litigation) Act (IV of 1925) provides for the postpone¬ 
ment, in certain circumstances, of civil and revenue proceedings in which an 
unrepresented Indian soldier or airman is a party, during ‘war conditions’ and 
six months thereafter, and also modifies the law of limitation for this purpose. 


Privileges under the ordinary law. 

(a) Another privilege, which is conferred bv the ordinary law, is the right 
to make a ‘privileged will*, which mav be made either by a word of mouth or 
bv writing without complying with the formalities of signature and attestation 
which is required in the ease of wills made by ordinary persons. This privilege 
belongs to ‘any soldier being employed in an expedition, or engaged in actual 
warfare, or an airman so employed or engaged, or anv mariner at sea’, who has 
completed the age of 18 years (ss. 65-6 of the Indian Succession Act, 1925). It is 
obvious that this exemption from formalities is given to military personnel having 
regard to the nature of their employment. 14 

(b) As in England , persons in the Indian Armv, Navy and Air Force arc 
exempted from liability to serve as jurors, unless they arc made so liable bv any 
special law fs. 320 (g), Criminal Procedure Code, 1898). 

(c) Under s 3 of the Tolls (Army and Air Force) Act (H of 1901) soldiers 

and airmen while moving under orders of military or air force authorities are. 
together with members of their families and all belongings, exempted from pay¬ 
ment of any tolls. ° ‘ 1 * 

- t? rw 1 ” XXVI11 , of lhc CiviI Procedure Code. 1908. any person serving 
" Defence Forces, who cannot obtain leave of absence, may authorise any 
person to sue or defend a suit on his behalf and such person can take all steps 


(13) Vide ss. 55-9 of the C. P. Code as to 
the position of ordinary citizens in this 
respect. 

c2—38 


(14) The law in England is the same 
(s. II, Wills Act, 1837). 
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or 10 do all the acts which could be taken or done by the military servant con¬ 
cerned personally. 

(e) o. 19 (i) of the Court-Fees Act, 1870 exempts from fees a power-of-attorney 
executed by a member of the Army, who is not in civil employment. 

(/) Similarly, the Exemptions to Art. 53 of Sch. I of the Stamp Act, 1899 
exempt from duty receipts given by members of the Defence Forces for pay, 
allowances and pensions. 

Special obligations and disabilities of defence personnel. 

The primary disability of a member of the Defence Forces arises out of the 
nature of his duties, viz., that he is under the exclusive jurisdiction of military law 
regarding all questions relating to military duty and discipline. From this result 
the following consequences: 

(i) Questions of military duty and discipline are within the exclusive cogni¬ 
sance of the military authorities prescribed by the military law, and the aggrieved 
soldier or airman has no remedy under the ordinary law. 1 * 

Thus, a person, subject to the military law, who is aggrieved by any act or 
order of his superior officer, 14 has the right to complain to the next superior 
officer or the Central Government, as provided by Ch. V of either Act. 

(a) If the superior has exercised a power conferred upon him by the statute, 
the soldier who is aggrieved by such order has no remedy in the ordinary course, 
even though the superior officer has acted maliciously and without reasonable and 
probable cause . 11 So, no action lies against a superior officer for libel contained 
in a letter written by the latter to some other military authority, in the course 
of his duty , 1 or for malicious prosecution, if the prosecution was made in exercise 
of the statutory power of the superior authority. 14 

(/>) Rut the superior officer would be liable in an action for damages in tort 
if he acts without jurisdiction ,*• e.g., where he punishes an inferior officer for 
non-compliance with an order which amounts to taxation without legislation. 3 

(c) The superior officer would also render himself criminally liable, where his 
act amounts to a criminal offence and is done in excess or oppressive abuse of 
jurisdiction. 31 . 

(it) In the interests of military discipline and efficiency, military law inflicts 
a more severe penalty for offences like desertion or disobedience to orders which 
arc mere breaches of contract under the ordinary law. m 

(Hi) The Armv and Air Force (Disposal of Private Property Act (XL of IV5U) 
makes special provisions for the disposal of private property of persons subject 
to the Armv and Air Force Acts, who die or desert or arc ascertained to be or 
unsound mind or while on active service arc officially reported to be missing. 

Courts-martial. 

It has already been stated (p. 294. ante) that offences which are punishable 
under the Army and Air Force and Navy Acts arc triable by courts-martial. 

Courts-martial under the Army and Air Force Acts belong to the following 
different categories 33 — 

(a) General court-martial. 

(b) District court-martial. 

(c) Summary general court-martial. t 

Besides, there is a fourth category under the Army Act. viz., summary court- 
martial’. 

(15) Davkins v. Rokeby, (1873) 8 Q.B. 255 
(27/). 

(16) See post regarding his remedies 
against orders of a court-martial. 

(17) Davkins v. Paulet. (1869) 5 O.B. 94; 

Sutton v. Johnstone, (1786) 1 T.R. 493 (549). 

(18) Dawkins v. Paulet, (1869) 5 Q.B. 94. 


(19) HeHdon v. Evans, (1919) 35 T.L.R. 642. 

(20) Warden v. Bailey, (1811) 128 E.R. 253. 

(21) Governor Wall’s Case, (1802) 28 

Howell's St. Tr. 51. 

(22) S. 108. Army Act : s. 109, Air Force 
Art. 
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Generally speaking, the difference between the different kinds of courts- 
martial lies in tiicir composition, jurisdiction, the extent of punishment they tan 
award, and the authorities who can convene them. 3 * 


No appeal to the Courts. 

There is no appeal to the ordinary courts from the decisions of com t>-mattial. 
But there is provision for confirmation, revision and annulment by authorities 
prescribed by the military law itself [Ch. XII of the Army and Air Force Acts]. 

(a) No sentence of a court-martial is valid unless and until it is confirmed 
by the authority prescribed by the Act. 

(b) The confirming authority may revise a sentence of a court-martial which 
requires confirmation, either suo motu or on a petition from the person aggrieved. 

(c) The person aggrieved may also present a petition to the Central Govern¬ 
ment, Commandcr-in-Chicf or other prescribed authority against a confirmed 
sentence. 

( (l) Besides the Central Government, the Commandcr-in-Chicf or a prescribed 
authority may annul the proceedings of a court-martial on the ground that they 
are ‘illegal or unjust'. 

Control of Court-martial through writs. 

Though there is no appeal to the Courts, a court-martial is subject to the 
control ol the Supreme Court and the High Courts under their power to issue 
the writs under Arts. 32 and 226. [See general principles relating to these writs 
under Art. 226, post). 

Jurisdiction to issue the Judicial Writs acainst Courts-Martial 
and Military Tribunals. 

Courts-martial should be distinguished from military tribunals set up by 
the military in a state of war or under martial law. 31 


I. Military Tribunal. 

(A) England .—While courts-martial may be set up to try the military 
personnel or other persons subject to the military law, under the Army or the 
Air Force Acts, 1950, a military tribunal is a tribunal which the military authorities 
may establish for the trial of civilians, when martial law has been proclaimed in 
an area and it is not physically possible (in view of the state of war) for the 
ordinary courts to function. The conditions under which martial law mav be 
proclaimed and military tribunals established arc dealt with under Art. 34. post. 
Under the present head, we arc considering the question how far these military 
tribunals arc subject to the control of the ordinary courts through the preroga¬ 
tive writs. 

1 he tribunals set up by the military arc not judicial bodies but arc set up 
only to advise the military commander. 34 Hence, the ordinary Courts have no 
right to issue a writ of prohibition or mandamus upon a military tribunal. 34 “To 
attempt to make the proceedings administering summary justice under the 
supervision of a military commander analogous to the regular proceedings of 
Courts of Justice is quite illusory”. 34 

As regards habeas corpus, there is conflict between Irish decisions but the 
position seems to be this: The ordinary Courts have jurisdiction to determine 
whether a state of war or armed rebellion did exist justifying the setting up of a 
military tribunal. 114 So, if the Court holds that a state of war did exist, there is 


(23) Ss. 109-120, Army Act; ss. 110-119, 
Air Force Act. 

(24) Thus, under our Constitution, a 
Court-martial may be created under Art. 33, 


while a military tribunal may Ik- set up 
under Art. 34. 

(25) Re Clifford and O’Sullivan. (1921) 2 
A C. 262. 

(1-15) R. v. Strickland, (1921) 2 Ir. R. 317. 
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no remedy by habeas corpus against a sentence passed by the military tribunal 16 
or otherwise to control any act of the military foces. 17 But the fact that for 
some purposes the ordinary Courts have been permitted to function in a district 
in which martial law has been proclaimed is not conclusive to establish that war 
is not raging in that district. 16 

Thus, so long as rebellion is raging, the Courts have no power to interfere 
with the action of the military in restoring order,* 9 or to entertain any civil 
proceeding 20 against the military authorities lor any wrongful act against person 
or property. 

But habeas corpus would lie if the Courts hold that there was no state of war 
at the time of setting up of the tribunal. It would also lie in the former case, 
after the restoration of peace, 21 unless an Act of Indemnity be passed in the 
meanwhile. 22 


(B) U.S.A. —(a) When martial law is proclaimed, military tribunals may be 
set up by Congress for the trial of civilians for non-military offences, in such 


area. 


Trial by military tribunals, substituting the civil courts can be authorised 
by Congress in an area of active military operations where the civil courts cannot 
possibly function/ 1 and while the war goes on, the Courts have no power to 
review the decisions of these military tribunals. 24 The power can, however, be 
exercised only by the Legislature and can be exercised only in respect of an 
actual theatre of war and the Courts have the jurisdiction to review any such 
law and determine whether an actual operation of war was in existence. The 
Supreme Court has held that ‘constant exposure to the danger of invasion’ docs 
not justify the substitution of civil courts by military tribunals' for the trial of 
civilians. 

While military tribunals undoubtedly possess the power to try members of 
the armed forces, prisoners of war 2 or others charged with violating the laws of 
war 3 4 5 or even civilians in occupied enemy territory or territory regained from an 
enemy where civilian government cannot function, the military have no power 
to close down and supplant civil courts which arc able to function for the trial 
ol civilians, for civil offences. In such a case, the prisoners, convicted by the 
military tribunals, arc entitled to obtain their release by means of the writ of 
habeas corpus. 1 

(b) As Commandcr-in-Chief of the Armed Forces of the United States, the 
President may. in times of war, establish military commissions and tribunals for 
the trial of civilians in occupied territory or territory regained by the enemy, 
where the civilian government cannot function ;* but not the civilian dependants 
of the United States military personnel. 3 

(c) Congress may provide for trial by military commissions of offences against 

the laws of war.* ... , . . ~ 

In all these cases, the military tribunals arc subject to the ordinary Courts 
only on points of jurisdiction, 2 ' 3 bv means of the writ of habeas corpus. 1 But 
‘jurisdiction’, in this context, also comprises the question of observance or the 
procedure prescribed by Congress. 2 ___ 

(23) Duncan v. Kahanatnoku, (1946) 327 

UA 304. „ _ 

(24) Ex parte Milligan, (1866) 4 Wall. 2. 

(25) Ex parte Vallandigham, (1864) I Wall. 

(1) Duncan v. Kahanomoku, (1946) 32/ 
U.S. 304. 

(2) Yamashita v. Slyer, (1946) 327 U.S. !• 

(3) Quirin, ex parte, (1942) 317 U.S. I. 

(4) Madsen v. Kinsella, (1952) 343 U.S. 
341. 

(5) Reid v. Covert. (1957) 354 U.S. I. 


(16) Ex parte Erskinc Childers, (1923) Ir. 

(17) R. v. Military Governor, (1924) 1 J.R. 
32 (C.A.); Wolf Tone's case, (1798) 27 St. 
Tr. <>13. 

(18) Ex parte Marais. (1902) App. Cas. 109 

^ (19) Johnstone v. O'Sullivan, (1923) 2 I.R. 
13 (C.A.). 

(20) Higgins v. Willis, (1921) 2 Ir. R. 386. 

(21) Higgins v. Willis, (1921) 2 Ir. R- 386. 

(22) Tilonko v. A. G. for Natal, (1907) 
A.C. 93. 
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§ India. —Since Martial law has not so far been declared in India under 
nstitution, we do not get precedents as to the exercise of the writ jurisdic¬ 
tion over military tribunals. . , 

It is to be noted that the power to issue the writs under Art.. 226 extends to 
‘any person or authority’, which would obviously include military tribunals. 
Hence, the jurisdiction is not excluded. Of course, so far as prohibition or 
certiorari is concerned, they arc not available unless it is held that the military 
tribunals are quasi-judicial bodies. But there is no reason why habeas corpus or 
mandamus shall not issue for illegal acts committed by such tribunals, il not 
validated by an Act of Indemnity, made by Parliament, under Art. 34, post. 


II. Court-martial. 

(A) England .—A Court-martial, on the other hand, is a tribunal set up under 
the Military Law (c.g., the Army Acts in England and India) for the enforcement 
of such law, whether in time of peace or of war. Again, while a military tribunal 
set up under Martial law has jurisdiction over the ordinary citizens, the jurisdic¬ 
tion of a Court-martial is restricted only to |>crsons subject to military law. t.c., 
members of the Defence forces. ... 

There is provision for a regular trial before a Court-martial, though the pro¬ 
cedure does not, in all respects, compare with the procedure followed by an 
ordinary Criminal Court. The sentences passed by a Court-martial become matters 
of record and can be enforced by the military authorities; while punishments 
inflicted by military tribunals under martial law have no legal sanction and that 
is why an Act of Indemnity is required to save the tribunals themselves and those 
who enforce those awards, from illegality (see p. 305, post). 

Courts-martial have their jurisdiction limited by the statutes under which they 
arc created. If they exceed that jurisdiction, c.g., by applying military law to 
persons not subject to that law, or by exceeding the powers conferred by the 
statute, the civil courts may interfere with their action by the ordinary writs of 
habeas corpus* 6 7 certiorari and the like. 

(B) U.S.A .—Under Art. I, s. 8 (14) of the Constitution, Congress has the 
power to regulate the armed forces. Under this power. Congress has provided lor 
the trial of offences committed by members of the armed lorccs. Courts-martial 
may be set up for the trial of offences committed by members of the armed 
forces, under the Uniform Code of Military Justice, 1950 (which replaces earlier 
enactments since 1789). Though the courts-martial do not exercise the ‘judicial 
power’ of the United States and appeal to the Supreme Court from their 
decisions is expressly prohibited by the Code, they arc controlled by the Supreme 
Court through the writ of habeas corpus. 

Though cases tried by the courts-martial arc not criminal cases and the right 
to jury does not extend to them (Fifth Amendment|, it has been held that other 
guarantees of the Constitution, such as that against ‘Double Jeopardy’ 4 and that of 
‘Due Process’, extend to Courts-martial* Hence, the writ of habeas corpus is 
available to determine whether any of these guarantees have been violated. 8 9 as 
well as to determine whether the courts-martial have acted within jurisdiction. 10 
Barring these two grounds, however, the Courts would not interfere on the ground 
that the procedure required by the Articles of War has not been complied with." 
Procedural questions arc subject to review only if they affect jurisdiction. 12 

The Courts-martial being tribunals of special and limited jurisdiction for the 
trial of military offences, their judgments arc always liable to collateral attack on 
the ground of want or excess of jurisdiction. 13 But judgments which arc within 


(6) Wolfe Tone’s Case, (1798) 27 St. Tr. 
614. 

(7) R. v. Depot Battalion. (1949) A11 K.R. 
373. 

(8) Wade v. Hunter, (1949) 336 U.S. 684. 

(9) Burns v. Wilson, (1953) 346 U.S. 137. 


(10) Toth v. Quarles, (1955) 350 U.S. II. 

(11) Humphrey v. Smith, (1949) 336 U.S. 
695. 

(12) Hiatt v. Brown, (1950) 339 U.S. 103. 

(13) Givens v. Zcrbst, (1921) 255 U.S. 11 
(19). 
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jurisdiction cannot be reviewed or set aside by civil tribunals, 1 * however erroneous 
ihcv be on the merits. 9 A w-rit of habeas corpus is available to test the jurisdiction 
ot a court-martial, J even where the condemned person is prima facie a member 
of the armed forces or a prisoner of war. 14 Thus, no usage of war could sanction 
a military trial for any offence whatever of a citizen in civil life, in no wise 
connected with the military service, at a place where the civil courts were in full 
operation. 17 

Similarly, military tribunals have no jurisdiction to try— 

(a) civilian dependents of military personnel ; 18 

aimed forces^* iCF ’ ** CrimeS COmmitlcd b y him whilt » member of the 


(C) India.—A Court-martial under the Army or Air Force A< 

18 . a .quasi-judicial tribunal. As stated earlier, such a tribunal is 
writ jurisdiction of the Supreme Court and the High Courts, und. 

226 . Fhe general principles governing the issue of these writs 

martial in England will, therefore, be broadly applicable: 

(I) Certiorari. 

Certiorari will lie in respect of proceedings before a Court-martial only when 
it exceeds jurisdiction, c.g., by trying a person who is not a soldier or is not 
subject to military law, 20 or by determining matters outside the scope of military 
law, such as by affecting the ‘civil’ rights of a soldier. 21 Where the Court-martial 
does not exceed its jurisdiction, the High Court cannot interfere on the ground 
that die Court-martial had not been properly constituted in accordance with the 
Hu es of Procedure or had followed a wrong procedure,—these being matters of 
military law and procedure. 21 

It, however, me Court-martial is constituted in contravention of the statutory 
provisions of the Army or Air Force Act, there is lack of initial jurisdiction as 
distinguished from mere irregularity of procedure. 

liut certiorari will not issue to ouash an order of dismissal by a Court-martial, 
having jurisdiction to make such order. 20 

i he general principle relating to the writs is that where the aggrieved person 
's a person subject to military law and the act or omission complained of relates 
to his military status or character, the Court will not interfere. 22 

(II) Mandamus. 

Similarly Mandamus will issue to prevent Courts-martial from exceeding their 
jurisdiction, 23 but not to interfere with their proper jurisdiction, c.g.. on issues of 
military discipline. 24 

(III) Prohibition. 

On principle. Prohibition may also issue, 23 in cases of absence or excess of 
jurisdiction in like cases where certiorari may be issued, provided motion for the 
writ is made in proper time. 25 -* 

(IV) Habeas Corpus. 

When a person is arrested under the military law but there is an unreasonable 
delay in bringing him to trial such as to amount to ‘oppression’, he may obtain 


t (p. 301, ante) 
subject to the 
;r Arts. 32 and 
against courts- 


(14) U. S. v. P, ideeon, (1894) 153 U.S. 48; 
Heaves v. Ainsworth, (1911) 219 U.S. 296 
(304): /Halt v. Brown, (1950) 339 U.S. 103. 

(15) Ex parte Merryman, (1861) Fed. Ca*. 
9487. 

(16) Yamashita v. Slyer, (1946) 327 U.S. 1. 

(17) Ex parte Milligan, (1866) 4 Wall. 2. 
(IS) Reid v. Covert, (1957) 354 U.S. I. 

(19) Toth v. Quarles, (1956) 350 U.S. II. 

(20) R. v. Manscrgh. (1861) I B. & S. 400 ; 
R. v. Governor of Wormwood Prison, (1948) 
2 K.B. 193. 

(21) R. v. Secy, of State, (1949) I All E.R. 
242 (K.B.). 


(22) Roberts’s Case, (1879) (English) 
Manual of Military Law, 1914, 124. 

(23) Heddon v. Evans, (1919) 35 T.I.R. 642. 

(24) Sutton v. Johnstone, (1786) I.T.R. 493 ; 

Dawkins v. Paulet, (1869) 5 Q.B. 94 ; 

Dawkins v. Rokeby, (1875) 7 ILL. 744; R. 
v. Army Council, (1940) 1 K.B. 719. 

(25) But. as a matter of fact, there is no 
reported English decision where a writ of 
Mandamus or Prohibition was actually 
issued against a Court-martial (Hood 
Phillips. Constitutional Law, 1957, .p. 314). 

(I) Grant v. Gould, (1792) 2 H. Bl. 69; 
Poe’s case. (1832) 5 B. & A. 681. 
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bail from the High Court until the court-martial is ready to try him. through 
an application for habeas corpus .* Whether there has been such delay depends 
on tnc circumstances of each particular ease.* 

Habeas corpus was also issued where the proceedings of a Court-martial were 
confirmed by an officer who had no authority to do so,* or a person was imprisoned 
without complying with the formalities prescribed by statute ;* or where there 
was no legal warrant or order at all for the custody ;* or where the person kept in 
military custody was not subject to the Army Act. * 

But where the court-martial acts within jurisdiction habeas corpus would not 
issue to interfere with its decision on the ground of mere insufficiency of evidence 
or irregularity of procedure/ except where there has been no hearing at all or 
the rules of natural justice have not been followed.* - * 

But mere informality or error in the order, warrant or other document or 
the authority by which "a person has been imprisoned under the Army (s. 176) 
or Air Force (s. 174) Acts docs not make the imprisonment invalid, so that no 
habeas corpus shall be available on these grounds. 

Subject to the foregoing principles, it is sufficient return to a writ of habeas 
corpus tnat the person in custody has been sentenced by a court-mat ti d, competent 
to pass such a sentence. 10 But the Court isMiing the writ would be entitled to 
enquire whether the court-martial had jurisdiction 1 ' or whether the person 
detained was subject to military law. 1 3 * 


Ordinary action against court-martial. 

When a court-martial acts without or in excess of jurisdiction, it has no 
immunity from an ordinary action in tort for its order or sentence which amounts 
to assault, false imprisonment or other actionable wrong.'* In such cases, each 
member of the Court-martial is liable in damages, r.g., where the court-martial 
awards a sentence in 
officer who confirmed 
without jurisdiction 

would also be liable under the criminal law.** In such cases, mistaken impression 
of duty will be no excuse.'* 

But no action would lie where the court-martial acts within its jurisdiction 
even though the act is done maliciously ' r or without reasonable and probable 
cause ,'* or is an abuse of the authority. 


excess of what it is authorised by the law to pass.' 4 5 6 7 8 9 10 11 The 
the proceedings would also be liable.' 4 Where the act done 
amounts to criminal offence, members of the court-martial 
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India : 

Scope of Art. 33: Power of Parliament with respect to Armed Forces, 292 ; Legislation 
by Parliament, 292 ; Existing laws relating to Armed Forces, 294. 

Military law in India, 294 ; Dual position of defence personnel: I. Liabilities, 295; H. 
Rights. 296. . f # 

Special privileges of defence ptrsonnel, 296 ; Priveleges under ordinary law, 297 ; Special 
Obligations ond disabilities of defence personnel, 298. 

Courts-martial, 298 ; No appeal to the Courts, 299; Control of Court-martial through 
writs, 299. 

Jurisdiction to issue the Judicial Writs against Courts-martial and Military Tribunals: 

I. Military tribunal: 

(A) England, 299 ; (B) U.S.A., 300 ; (C) India. 301. 

II. Court-martial: _ ..... 

(A) England, 301; (B) U.S.A., 301; (Q India: I. Certiorari. 302; II. Mandamus, 302 ; 

III. Prohibition, 302 ; IV. Habeas Corpus, 302. 

Ordinary action against Court-martial, 303. 

34. Notwithstanding anything in the foregoing provisions of this 
Part, Parliament may by law indemnify any person in the service of the 

Union or of a State or any other person in respect 
conferred'°by ‘’thu'tn <>f any act done by him in connection with the 
while martial law is in maintenance or restoration of order in any area 
force in any area. w i th j n the territory of India where martial law was 

in force or validate any sentence passca. punishment inflicted, forfeiture 
ordered or other act done under martial law in such area. 


Other Constitutions 

(A) England .—Though the decisions of the Privy Council have been otherwise 
as regards L colonies and Ireland,- so far a. Great Bri»m herself 
the following propositions are now established: (a) Martial law, in - P P 
sense of the® term, in which it means the suspension of ordinary law and the 
temporary government of the country or parts of it by military tribunals, is 
unknown to 8 the law of England- In England, martial law means the “ on f 
law right of the Crown as well as every citizen to maintain order at any cost. If 
the right amount of force is used to repel any violent resistance to the l o 

insurrection, there will be no redress at law against the use of u^w^ no swe al 
law in this sense need not be proclaimed, and officers and soldiers have no special 
privileges or responsibilities in the matter," and if excessive or unnecessary 

measures are adopted, the person responsible for such f c 'V t 'Y J’' cannof be 
the ordinary Courts." ( b) Martial law in the Continental sense cannot be 
proclaimed by the Executive by virtue of royal prerogative^ Some aut on tics 
maintain that in strict theory, the Crown has a preroga .vc to declare marnal law 
in time of war but no such power has been exercised in England since the lime 
of Charles I and it may be said to be obsolete in view of the measures adopted 
durine he severest crisis of World War II. There was no suggestion of proclaim- 
?“ r PartialTaw by prerogative nor of trial of the civilians bv military tribunals 

but instead, Parliament passed the Emergency Powers the 

creation of special war zone Courts to act in place of the ordinary Courts in ne 
event of actual invasion. In fact, however, the setting up of these special Courts 
was not found to be necessary and the ordinary Courts continued to function 

throughout the ^-J^'^Xary Courts can take place in England only 
by legislation, and in all cases where it has been declared by statute (e.g., in 


(19) Ex parte Marais, (1902) A.C. 109; 
Hood Phillips, (1952) p. 590: Keith. pp. 440- 
2 ; Stephen's Commentaries, Vol. I, p. 56B. 

(20) Dicey, Law of the Constitution. 9th 
Ed., p. 293. 


(2 H Rep. of the Fcatherstonc Commission, 
(1893) C. 7234 ; Dicey, pp. 621-624; Select 
Committee on Employment of Military 

^22) Tilonko v. Att. Gen. of Natal, (1907) 
A.C. 93. 
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Ireland) it has been followed by an Act of Indemnity.” Acts of Indemnity are 
passed l>y Parliament after the cessation of a war for the protection of the mii nary 
and others in respect of unlawful acts done during the war. whether mdci a 
declaration of martial law or otherwise. In the absence of an Act of Indemn..> 
the acts of the military during war or rebellion can be challenged in the ordinary 
Courts after the cessation of the hostilities** and it is for the ordinary Courts to 
determine whether a state of war existed or not at the time of ihe act in 
question;” or whether the force employed by the military in suppressing 
insurrection or disorder was necessary or justified. 

It is this jurisdiction of the courts which is taken away if an Act of Indemnity 
is passed. 

m\ U S. A —The President, as the Commandcr-in-Chief of the armed forces, 
has the power to employ them to repel domestic violence in the States on the 
application of the State Legislature or Executive |Art. 4 (4)| and also " 0 ' 
such application, if the resistance is against the execution of federal law and to 
declare martial law for that purpose.’ The power may also he exercised by the 
President in times of war. during actual invasion. 3 Martial law. when declared, 
establishes military rule in civil areas. In order to enable the military to function 
without interference by the civil courts, the President is given the power to 
suspend the writ of haveas corfms “when in cases of rebellion or invasion the 
public safety may require it" (Art. I. s. 9 (2)]. 

When honestly and reasonably coping with an insurrection or riot, a member 
of the militarv forces is not liable for his acts, 4 hut when the exigency is mer, 
he would be liable before the ordinary Courts for acts done beyond the scope 
of reasonable necessity.* While it is the business of the Executive to determine 
whether the military should be called in aid to establish order, what arc the 
allowable limits of military discretion, and whether or not they have been over¬ 
stepped in a particular case, arc judicial questions". 4 The Courts have the power 
to determine whether there was a ‘substantial basis' for the contention that 
the action of the military was "a protective measure necessary to meet the 
threat.”’ 

There is no power of the Legislature, under the American Constitution, to 
pass an Act of Indemnity. 

The President is also competent to appoint military commissions or military 
Courts for the trial of civilians who had committed acts of a military character 
in regions under martial law and in territories occupied by the United .States 
Armed Forces. 4 but the President has no power to establish a military Court 
for the trial of civilians in areas remote from the actual theatre of war or insurrec¬ 
tion where the civil courts are opend. 4 Martial law can never exist where the 
Courts arc open and it is for the Courts to determine whether there exists such 
a state of war or not. 3 Even an Act of Congress declaring martial law in Hawaii 
was interpreted as not authorising the supplanting of the civil courts by military 
tribunals, for the trial of civilians .* 

(C) France .—In France and other Continental countries. Martial law means 
the suspension of the ordinary law and the substitution of government by the 
armed forces. 
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(24) Higgins v. mils, (1921) 2 Ir. R. 386. 
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Under the Constitution of 1958, martial law may subsist beyond 12 days only 
if authorised by Parliament. Art. 36 says— 

“Martial law shall be decreed at a meeting of the Council of Ministers. 

Its prorogation beyond twelve days may be authorized only by Parliament”. 

The powers of the military and the duration of their authority shall be 
determined by legislation. 


India 

Scope of Art. 34 : Martial Law and Fundamental Rights. 

This article refers to martial law and Act of Indemnity. There is no specific 
legislative entry relating to martial law. But if Parliament seeks to proclaim 
Martial Law by legislation, it may use its residuary power under Entry 97 of 
List I. 

The provision for an Act of Indemnity, however, shows that the Article 
acknowledges the possibility of the Executive proclaiming Martial law without 
any legislative sanction, as was done in Sind in 1942-43, which may be legalised 
ex post facto by Parliament passing an Act of Indemnity. 

But ‘Martial law’ which is used in the present Article, is to be distingushed 
from the mere 'use of the armed forces of the Union in aid of the civil power’ 
which is referred to in Entry I of List II, which power also belongs to Parliament. 
In the case of comparatively minor or local disturbances, the armed forces may 
be sent to help the civil authorities; in such a case, the armed forces act under 
the control of the civil authorities and the offenders arc prosecuted before the 
ordinary Courts. But when martial law is declared, the command and adminis¬ 
tration of the area is exclusively given to the military and the power of the civil 
authorities as well as Courts is superseded by military law and procedure and 
offenders arc tried by Courts-martial. 

Martial Law. 

In international law. Martial law means the law administered by a Military 
Commander in occupied enemy territory in time of war. The present Article 
does not mean that, for it refers to ‘maintenance or restoration of order in any 
area within the territory of India’. It means that Parliament may by law impose 
martial law in the Continental sense of governance of the country or any part 
thereof bv military authorities in case of grave insurrection within the territory 
and the authority and powers of the military under such a law will be as laid 
down therein. The words ‘validating sentence’ etc., show that military tribunals 
may be created by such legislation. It has been held in England that a military 
tribunal is not a Court of law and that the ordinary Courts cannot interfere 
with them by prohibition. 10 But after the emergency is over, there is nothing 
to prevent the Courts to question their decisions as well as the acts of military 
authorities, unless an Act of Indemnity is passed. It has also been stated (see 
p. 305, ante) that not being Courts of justice, the sentences passed by military 
tribunals have no legal sanction, and, therefore, unless an Act of Indemnity ne 
passed validating them, the tribunals themselves as well as the officers excecuting 
their sentences would be liable to the ordinary law, as soon as martial law was 
over. Hence, this article empowers Parliament to pass an Act of Indemnity. 


Act of Indemnity. 

An Act of Indemnity is. however, a contingency upon which the military 
cannot rely too much in doing wanton acts. For usually Acts of Indemmts protect 
only bona fide acts," e.g., the (English) Act of Indemnity. 1920. wh.ch followed 


(10) In re Clifford & O’Sullivan, (1921) 
A C. 570. 


(II) Phillips v. Exre, (1869) 4 O B. 225 
'43); Wright v. Fitzerald. (1799) 2/ St. Tr. 
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World War I . 11 It may be expected that our Parliament, too. will follow this 
practice. The absence of the expression •purported to be done in the present 
article should be noted. Like the English Acts, however. Art. 34 provides for the 
protection not only of military officers but also civil officers for any act done, 
during the continuance of martial law. 'in connection with the maintenance or 
restoration of order '. 1314 

INDEX TO COMMENTS 


ARTICLE 34. 

Other Constitutions : 

(A) England, 304 ; (B) U.S.A., 305 ; (C) France, 30a. 

1,1,1 Scope of Art. 34: Martial Law and Fundamental Rights, 306 ; Martial Law, 306 
of Indemnity, 306. 
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Legislation to Rive effect 35 . Notwithstanding anything in this Con- 

l P V t he provisions of lhis solution,— 

(a) Parliament shall have, and the Legislature of a State shall not 
have, power to make laws— 

(i) with respect to any of the matters which under clause (3) ot 
article 16. clause (3) of article 32, article 33 and article 34 may he 
provided for by law made by Parliament; and 

(ij) for prescribing punishment for those acts which are declared 
to be offences under this Part; 

and Parliament shall, as soon as may be after the commencement of 
this Constitution, make laws for prescribing punishment for the acts 
referred to in sub-clause (it ); 

(b) any law in force immediately before the commencement of this 
Constitution in the territory of India with respect to any of the matters 
referred to in sub-clause (t) of clause (<?) or providing for punishment for 
any act referred to in sub-clause (it) of that clause shall, subject to the 
terms thereof and to any adaptations and modifications that may be 
made therein under article 372, continue in force until altered or 
repealed or amended by Parliament. 

Explanation .—In this article, the expression “law in force" has the 
same meaning as in article 372. 


Other Constitutions 

U.S.A .—In the United States, a distinction has been made between self- 
executing and non-sclf-cxecuting provisions of the Constitution. A provision is 
self-executing when no legislation is necessary to give effect to it and the 
Courts can enforce it without any further legislative implementation. On the 
other hand, a provision, though mandatory, may not be self-executing if it is 
addressed to the Legislature and it is intended by the framers of the Constitution 
that it will not be enforceable until the Legislature makes an appropriate 
legislation in pursuance of the constitutional direction. Conversely, a provision 
may be self-executing even though minor details have to be supplied by legisla¬ 
tion . 10 There arc certain tests for determining whether a constitutional provision 


(12) Wade & Phillips, p. 357; Stephen’s 
Commentaries, Vol. I, p. 572. 

(13-15) A law of indemnity of this nature 
was made in Pakistan by Ordinance No. IT 


of 1953 issued by the Governor-General 
under s. 42 of the Government of India Act. 
1935. 

(16) Bailey v. Alabama. (1911) 219 U.S. 
219. 




308 


The Constitution of India 


[Part III 


is self-executing or not; for instance, where a constitutional provision confers 
a right or creates a liability and also lays down the remedy, it is obviously self- 
cxccuting. But the American courts have implied a remedy where the consti¬ 
tutional mandate is definite and positive and a prohibitory provision has been 
generally taken as self-executing, for anything done in violation of the prohibition 
is void. 

(I) The following provisions have been held to be self-executing: 

(i) The Fifth; 17 rhirteenth Fourteenth; 1 * Fifteenthj 1 *- 10 Amendments 
to the Constitution. Thus, the Thirteenth Amendment abolished slavery from 
the date of its enactment even though legislation was necessary to meet the 
various cases affected by the Amendment. 1 * 

(II) On the other hand, it has been held that— 

(i) The Federal Constitution is not self-executing to the extent of implying 
that public officials who act under a statute which is subsequently declared 
unconstitutional must be liable for damages in an action for tort, without appro¬ 
priate legislation to that effect.*® 

(ii) The Twenty-first Amendment to the Federal Constitution prohibiting the 
transportation or importation of intoxicating liquors is not self-executing so as 
to create an offence, without legislation.* 1 


India 

Cl. (a) : Legislation by Parliament to give effect to Fundamental Rights. 

Some of the provisions relating to Fundamental Rights in Part III authorise 
legislation to give effect to such provisions and also to prescribe punishment for 
violation of those provisions which are declared offences by the Constitution. 
This power of legislation is, by the present clause, given to the Union Parliament 
exclusively, for, otherwise, the laws relating to fundamental rights would not have 
been uniform throughout the country. The power is specifically denied to the 

State Legislatures. . .... . „ 

Sub-cl (i).—The provisions of this Part which require legislation by Parlia¬ 
ment arc: ,. , . , 

Art. 16 (3): Prescribing residence within the State to be a condition lor 
employment under a State. . . 

Art. 32 (3): Vesting of inferior Courts with powers to issue writs for the 
enforcement of fundamental rights. . . , , 

Art. 33: Power of Parliament to modify application of fundamental rights 
as regards Armed Forces and the Police. 

Art. 34: Act of indemnity after application of martial law. 

Sub-cl. (ii). _The provisions of this Part which declare offences are: 

Art. 17: The enforcement of any disability arising out of untouchabihty is 

an offence. . . . . . ... , % t 

Art. 23 (/): Traffic in human beings, imposition of begar or similiar form or 

forced labour arc offences punishable in accordance with law. 

'A State shall not have power . . .—Under Entry 2 of List II. the State 
Legislature has exclusive power to legislate with respect to the police forces. Dot 
by virtue of the present clause. Parliament shall have the exclusive power to 
legislate in the matter of abrogating or modifying the fundamental rights in incir 
application to the police forces in the States. 

Similarly, matters coming within the purview of Arts. 16 (3) and 32 (3) wouia 
have otherwise come within the exclusive power of the State Legislature. I u 
by virtue of the present clause, the power to legislate regarding these matters 
will belong exclusively to Parliament. 


(17) Adams v. Maryland, (1952) 347 U.S. 
179. 

(18) Civil Rights Cases, (1883) 109 U.S. 3. 

(19) U. S. v. Reese, (1876) 92 U.S. 214. 


(20) Burrill v. Locomobile Co., (1922) 258 
U.S. 34. 

(21) Dunn v. U. S., 98 F. 2d. 119. 
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Cl. (b) s Validity of ‘law in force*. 


This clause simply validates any law in force at the date of commencement 
of the Constitution which may relate to any of die matters referred to in cl. («) 
of the present article, until Parliament enters upon the field to legislate. 

By reason of this provision, the validity of laws in force which deal with the 
matters specified in cf (a) of the present Article cannot be challenged on the 
ground that it violates any other provision of Part 111 and is, therefore, void under 
Art. 13. 

Such existing laws 8 **" would, however, continue to remain in force only until 
Parliament repeals or amends them in exercise of the power conferred by 

to the enactment by Parliament of the Public Employment 
(Requirement as to Residence) Act. 1957 (see Vol. I. p. 476). many of the States 
excluded persons other than the •permanent resident from the State services, 
under various devices. Though these restrictions offended against Art. 16 ( ). the 
validity of such laws could not be questioned in view of Art. 35 (6).- All such 
restrictive State laws have now been repealed by the Act of Parliament, just cited. 

(b) The Untouchability (Offences) Act, 1955 (see Vol. I. p. 4/9) has similarly 

repealed State Acts relating to untouchability, such as the U. P. Removal ot 
Social Disabilities Act, 1947. .... , „ , . /1A , f mCA 

(c) The Suppression of Immoral Traffic in Women and Girls Act (104 ot U56), 
which implements the International Convention of May 9, 1950 for the suppres¬ 
sion of immoral traffic in women and girls, has repealed all relevant State Acts 
in force immediately before the coming into force of the Central Act. 


INDEX TO COMMENTS 


ARTICLE 35. 

Ollier Constitutions: 

U.S.A., 307. 

Cl. (a): Legislation by Parliament to give effect to Fundamental Rights. 308 ; A State 
shall not have power*, 308. 

Cl. (B): Validity of Maw in force’, 309. 


(22) Raj Bahadur v. Legal Remembrancer, (24) Rep. of the States Reorganisation 

A. 1953 Cal. 522 (524). Commission, paras, 786-7. 

(23) State v. Gulab Singh, A. 1953 All. 
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PART IV 

Directive Principles of State Policy 

36. In this Part, unless the context otherwise 
Definition. requires, “the State” has the same meaning as in 

Part III. 


India 


Scope of Art. 36. 

This article says that the definition of the ‘State’ in Art. 12 shall apply 
throughout Part IV, wherever that word is used. This means that not only the 
Union and State authorities, but also local authorities 1 * shall have a moral obli¬ 
gation to follow the directives; e.g., the promotion of cottage industries, prohibi¬ 
tion of consumption of intoxicants or of the slaughter of milch cattle, 3 improve¬ 
ment of public health and of the level of nutrition of the people. 13 

37. The provisions contained in this Part shall not be enforceable 
. . by any Court, but the principles therein laid down 

cipics P contained * in '’this are nevertheless fundamental in the governance of 
Parl - the country and it shall be the duty of the State to 

apply these principles in making laws. 


Other Constitutions 

Eire—Art. 45 of tthc Constitution of Eire, 1937, says— 

“The principles of social policy set forth in this article are intended for the Rcncral 
guidance of the Oireachtas. The application of those principles in the making of law* “J* 1 ! 
6c the care of the Oireachtas exclusively, and shall not be cognisable by any court under any 
of the provisions of this Constitution." 

India 


Object of the Directives. 

The Directives lav down the lines on which the State of India should work 
under this Constitution. Their contents may be divided 

t{\ Certain ideals, particularly economic, which the framers of the Constitution 
wish that the State should strive for. (ft) Certain directions to> thei ^ re ^g« s - 
laturc and the future Executive to show in what manner they should exercise 
their legislative and executive powers. (tVt) Certain rights of the citizens which 
shall not be enforceable by the Courts like the ‘Fundamental Rights but which 
the State shall nevertheless aim at securing, by regulation of its legislative and 

administrative P°* lc .^ cal . # conccrnc d, it is clearly that of a /Welfare State’. 4 as 

distinguished from a mere ‘Police State’ which aims at K? r * andjhc 

common good and to secure to all citizens ‘justice, social and economic as declared 
bv the very Preamable to the Constiution. 1 , . f f u„ r 

' According to Sir lyor Jennings,* the philosophy underlying mo stofthcsc 
provisions is “Fabian Socialism without the socialism fo , r 

of the means of production, distribution and exchange is missing . This jn- 


(1-2) Buddhu v. Allahabad Municipality, 
A. 1952 All. 753. 

(3) Quarcshi v. State of Bihar, A. 1958 
S.C. 731 (736). 

(4) Lokenath v. State of Orissa, A. 1952 


Orissa 42 (47): State of A. P. v. Ginning 
Factory. A. 1959 A.P. 538. . „ 

IS) Cf. Crown Aluminium Works v. 
Workmen, A. 1958 S.C. 30 (34). 

(6) Jennings. Some Characteristics of the 
Indian Constitution, p. 31. 


Fundamental Ricirrs 


311 


Art. 37] 


is clear, however, thal our Constitution docs not adhere to any particular ‘ism’ but 
seeks to effect a compromise between Individualism and Socialism by eliminating 
the vices of unbridled private enterprise and interest by social control and wel¬ 
fare measures as far as possible. 

This is why a ‘Socialistic pattern of society’, not ‘Socialism’, has been declared 
to be the objective of our Planning and the reasons may be best described in the 
words of Pandit Nehru 7 himself: 

“Marx is a famous name and many things were done by applying his theories. But 
many of the things explained bv him do not exist today. And many of his predictions have 
proved to be incorrect. Marx did not envisage the tremendously prosperous America. Capital¬ 
ism has shown amazing strength to adapt itself to circumstances. Scandinavia is a semi- 
socialist but fundamentally capitalistic State, with a higher standard of life. .... 

The concept of Socialism is changing even in Western countries. Therefore, we in India 
have to be more wide awake and the conditions ultimately arc governed by the state of our 
people, state of their minds. 

In India, we arc a very conservative people. In a sense, the Planning Commission docs 
not discuss Socialism, but it has to keep the socialistic objective licforc it. 

Socialism to some people means two thing: Distribution which means cutting off the 
pockets of the people who have too much money and nationalisation. Both these arc desirable 
objectives, but neither is by itself Socialism. , 

Any attempt to distribute by affecting the productive machinery is utterly wrong, to do 
so would be to weaken ourselves.' The basis of Socialism is greater wealth. There cannot be 
any Socialism of poverty. Therefore, the process of equalisation has to lie phased. 

Secondly, there is the question of nationalisation. I think it is dangerous merely to 
nationalise something without being prepared to work it properly. To nationalise we nave 
to select things. My idea of Socialism is that every individual in the State should have 
equal opportunity for progress."* 

Officially, the ‘socialistic pattern of society’ has been thus explained in the 
brochure on the Second Five Year Plan, 7 * which seeks to establish such a society— 

“Essentially this means that the basic criterion for determining the lines of advance 
must not be private profit and social gain, and that the pattern of development and the 
structure of socio economic relations should be so planned that they result not only in appre¬ 
ciable increases in national income and employment, but also in greater equality in incomes 
and wealth. Major decisions regarding production, consumption and investmcnt--in fact all 
significant socio-economic relationships—must be made by agencies informed by social purpose. 
The benefits of economic developments must accrue more and more to the relatively less 
privileged classes of society, and there should be a progressive reduction of the concentration 
of incomes, wealth and economic power. The problem is to create a milieu in which the 
small man who has so far had little opportunity of perceiving and participating in the 
immense possibilities of growth through organised effort is enabled to put in his best in the 
increase of a higher standard of life for himself and increased prosperity for the country.’ 

Utility of the Directives. 

A division ot fundamental rights into two categories—justiciable and non- 
justiciable. was recommended by the Sapru Committee as early as 1945. At 
the time of framing the Constitution, the Advisory Committee on Fundamental 
Rights* recommended: 

“We have come to the conclusion that in addition to these fundamental rights, the 
Constitution should include certain directives of State policy which though not cognisable in 
any court of law, should be regarded as fundamental in the governance of the country”. 

The idea of incorporating in the Constitution non-justiciablc directives was, 
of course, taken from the Constitution of Eire (p. 310. ante). As Dr. Ambedkar 
explained, the precedent under tthe Government of India Act. 1935, of issuing 
Instruments of Instructions to the Governor-General also influenced the makers 
of the Constitution: 

“The Directive Principles arc like the Instruments of Instructions which were issued to 
the Governor-General and the Governors of Colonics, and to those of India by the British 
Government under the 1935 Government of India Act. What is called ’Directive Principles 
is merely another name for the Instrument of Instructions. The only difference is that they 
arc instructions to the legislature and the executive. Whoever captures power will not he 

17) Hindusthan Standard, Delhi, 17-5-58. (8) Rep. of the Advisory Committee on 

p. 7. Fundamental Right. Para. 2. 

(7a) Second Five Year Plan. p. 22. 
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free to do what he likes with it. In the exercise of it he will have to respect these instn** 
ntents of instructions which arc called Directive Principles.”* 

These were not intended to be mere pious declarations. In the words of 
Dr. Ambcdkar, again, 10 — 

"In enacting this Part of the Constitution, the Assembly is giving certain directions to 
the future legislature and the future executive to show in what manner they are to exercise 
the legislative and the executive power they will have. Surely it is not the intention to 
introduce in this Part these principles as mere pious declarations. It is the intention of the 
Assembly that in future both the legislature and the executive should not merely pay lip- 
service to these principles but that they should be made the basis of all legislative and execu¬ 
tive action that they may be taking hereafter in the matter of the governance of the country". 

The sanction behind the Directives is, of course, political and not juridical. 
Though these Directives are not cognisable by the Courts and, if the Govern¬ 
ment of the day fails to carry out these objects, no Courts can make the Govern¬ 
ment implement them, yet these principles have been declared to be “funda¬ 
mental in the governance of the country”. As Dr. Ambedkar observed in the 
Constituent Assembly, “if any Government ignores them, they will certainly have 
to answer for them before the electorate at the election time .• It would also be 
a patent weapon at the hands of the Opposition—to discredit the Government 
on the ground that any of its executive or legislative act is opposed to the 
Directive Principles. 

So far as the Courts arc concerned, the Directives arc not enforceable by any 
judicial process. No Court would be entitled to declare any legislation as invalid 
on the ground that it does not conform to the spirit of any of the directive 
principles. 11 Nor will the Court be competent to compel the Government to carry 
out anv directive within the time limited by the Constitution, e.g., the provision 
for free and compulsory primary education, within the period of 10 years as 
required by Art. 45 ; or to give assistance for unemployment, as required by 
Art. 41. 12 So viewed, the Directives are in the nature of 'a moral homily or 
“a manifesto of aims and aspirations”. 15 . 

Nevertheless, the Courts cannot altogether ignore the existence of the uircc- 
tives in the body of the Constitution, and. as will be presently seen, our Supreme 
Court has aided the implementation of the Directives in a substantive manner, 
even in cases where the relevant legislation has been challenged as an inroad upon 
fundamental rights. In the working of our Constitution, thus, the Directives ha 

gathered more weight than a mere 'moral homily’.' 3 ~ . Jn 

(A) Under the Irish Constitution, it has been suggested that the Courts, in 
deciding cases relating to the subject-matter of the decorations, arc bound to take 
cognisance of the general tendency of these declarations, even white 

effect has not yet been given to them.- This may. however, take p ace only m 
cases of doubt or ambiguity and not where the statute is plain and < j lcar - . 

(B) Under our Constitution, too, though the Courts cannot declare aI JY 

have* 1 already n takcn 'o^S«tncc < S* o7,£ ^ecK'^VV 

° f t’htT, S r'timf of X drafting of the Constitution, ^reenves ^re 
considered by many as a surplusage because they were not the *^8 

of the Constitution during the last few years has demonstrated the y 

Directives even in the Courts. Thus,— , , omnnd that 

I. Though the Courts cannot declare a law to be invalid on the grou ™ 

it contravenes a Directive Principle, nevertheless the constitutional validity of^ ■ . 

laws has been maintained with reference to the Directives. For instance,_ 


(9) C.A.D., Vol. VII. p. 41. 

(10) C.A.D., Vol. VII. p. 476. 

(11) Cf. Deep Chand v. Slate of U. P., A. 

1959 S.C. 648 (664). _ . . . 

(12) Radhakrishna Mills v. Industrial 
Tribunal, A. 1954 Mad. 686. 


(13) Dr. Rowlatt in the Dail Eircann, quot¬ 
ed in O'Sullivan’s Irish Free State and it 

SC (M? Prof. Whcare. vide 54 C.WN. I,v - 
(15) Kohn, Constitution of the Irish Free 
State. 1932, p. 110. 
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(a\ It has been held that when a law is challenged as constituting an ‘unrea¬ 
sonable’ restriction upon a fundamental right guaranteed by Art. 19. the court 
must reject that contention if the law seeks to carry out an object desired by the 
Directives because what the State is rcouired to do by the Constitution itself 
cannot be said to be ‘unreasonable*. In other words, restrictions, which are 
imposed on the exercise of Fundamental Rights for the purpose of securing the 
objectives enjoined by any of the Directives. wouldl be regarded a, reasonable 
restrictions within the meaning of els. (2) to ( 6 ) of Art. 19. ' hus— 

(i\ Art 47 has been relied upon to uphold the reasonableness of .« law of prohi 
bilion imposing restrictions upon the possession, sale etc. of uHox'catmg KIuor^ 
Art. 43 has been relied upon to sustain the reasonableness ot the restric¬ 
tions imposed by the Minimum Wages Act. 1948.'* inhibition 

(iii) Art. 48 has been referred to uphold the reasonableness of the prohibition 

of slaughter of cows and calves . 11 .... 

Thus, though the Court has laid down the general proposition that in case 
of a conflict between a Directive Principle and a Fundamental Right the latter 
shall prevail, so far as Art. 19 is concerned, the result will be just the reverse if 
in every calc where a violation of Art. 19 is alleged, the Court upholds the 
encroachment as a ‘reasonable’ one within the meaning of the rclcvent exception 
clause in Cls. (2) to (6) of that Article, where the legislation seeks to implement a 

D ' rC (M Acquisition of land for the purpose of achieving the objects of the Direc¬ 
tives contained in Art. 39 (fc)-(c) should be held to be for a ‘public purpose within 
the meaning of Art. 31 (2). 1 * , , , _ 

II A most portentous application of the Directives was made by the Supreme 
Court in the case of State of \v. Bengal v. Subodh Copal,” to propound the theory 
that the Legislature, under our Constitution, possesses a larger (almost unlimited) 
measure of 'police power' than what had been herctobefore supposed. t 

The majority judgment, delivered by Sastri C. J. in Subodh Copal's case, ^ is 
to the effect that even though cls. (2) to'( 6 ) of Art. 19 defined the limits of police 
power with respect to the fundamental rights guaranteed by cl. (I) of Art. y, 
that did not exhaust the regulatory power of the State which pervaded the entire 
legislative field as an implied power under each item in the legislative lists: 

“But the power of social control and regulation of private rights and freedoms for the 
common good being an essential attribute of a social and political organisation, otherwise 
called a State, and pervading, as it does, the entire legislative field, was not specifically 
provided for under any of the Entries in the Legislative List and was left to be exercised, 
wherever desired, as part of the appropriate legislative powc^. , ‘ , • 

According to this view, no police power was conferred by cl. (1) of Art. 31 20 
nor did cl. (5) ( b) (ii) of Art. 31 20 exhaust that power in relation to rights of 
property. The net result of this view is that in the exercise of the legislative 
power conferred by each entry in the Legislative lists, the Legislature has un¬ 
fettered regulatory power, except in so far as it is controlled by any specific provi¬ 
sion of the Constitution, e.g., cls. (2)-(6) of Art. 19, in relation to the fundamental 
rights guaranteed by Art. 19 (I), or cl. (5) (b) (ii) of Art. 31 which provides that 
compensation must be paid if the exercise of regulatory power with respect to 
private property amounts to ‘deprivation’ within the meaning of cl. (1) of Art. 31. 

Jagannadhadas J., who was in the minority, also agreed with this view: 

"The respective legislatures in the country have plenary powers assigned to them with 
reference to the various subjects covered by the entires enumerated in the Lists in the 

Seventh Schedule . These powers are subject to the limitation under Art. 13 that 

the power is not to be so exercised as to infringe the fundamental rights declared in Part III 
of the Constitution. And. therefore, the legislatures can exercise every power, including 


(16) State of Bombay v. Balsara, (1951) 
S.C.R. 682: (1950-51) C.C. 308 (3/9). (Sec 
also under Art. 47, post]. 

(17) Hanif Quareshi v. State of Bihar, A. 
1958 S.C. 731. 

c2—40 


(18) Be/ov Cotton Mills v. State of Ajmer, 
A. 1954 S.C. 33. 

(19) State of Bihar v. Karr.eshwar, A. 1952 
S.C. 252 (Mahajan & Aiyar JJ.). 

(20) State of W. B. v. Subodh Copal, (1954) 
S.C.A. 65 (80-81, 87). 
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the police power, if it is necessary to import that concept—within these limits, in so far as 
it is not provided for in Art. 19 (2)-(6) and Art.’ 31 (5) (6) (ii) or other specific provisions 
in the Constitution.”** 


The net result of this is that in the matter of initiating social control legis¬ 
lation for the purpose of implementing the Directives, the State shall not be 
lacking in power owing to the absence of any specific provision conferring such 
regulatory power. It can assume that power within the ambit of the legislative 
entry to which the legislative measure relates, subject only to this limitation that 
no fundamental right is infringed by it.* 1 


Until legislation, Directives are not binding. 

This docs not, however, mean that the Directives can be implemented or 
enforced without legislation. The Directives enjoin the Legislature to make laws 
in conformity with the Directives. But so long as such laws arc not made, the 
existing laws arc binding and neither an individual nor the State can travel beyond 
an existing statute for the purpose of implementing or following any of the 
Directives. Thus, a Municipality cannot pass a resolution closing down slaughter 
houses (infringing the fundamental rights of the owners under Art. 19 (/) (g)) 
professing to act under Art. 48, so long as the Legislature docs not enact a law 
prohibiting slaughter of cattle, in pursuance of Art. 48.** 

It is also to be noted that though Art. 37 expects that the Legislature should 
try to seek the objects referred to in the Directives, the Directives, per se, do not 
confer any legislative power upon the Legislatures. Legislative competence must 
be sought from the Legislative Lists and the Articles which specifically confer 
legislative power, and the Directives cannot confer competence on a Legislature 
in respect of any matter ovci which it has no competence,* 3 though a Directive 
may warrant the liberalisation ot a legislative power which it possesses.* 0 Thus, 
Art. 45 cannot empower the Union to make a law for compulsory primary educa¬ 
tion, by reason of Entry 11 of List II. 


Fundamental Rights and the Directive Principles. 

It may be observed that the declarations made in Part IV of the Constitution 
under the head ‘Directive Principles of State Policy’ arc in many cases of a 
wider import than the declartions made in Part III as 'Fundamental Rights. 
Hence, the question of priority in case of conflict between the two classes ot 
provisions may easily arise. It is to be noted, however, that while the Funda¬ 
mental Rights are enforceable by the Courts (Art. 32) and the Courts arc bound 
to declare as void any law that is inconsistent with any of the 'Fundamental 
Rights’, the Directives are not so enforceable by the Courts (Art. 37), nor can 
the Courts declare as void any law which is otherwise valid, on the ground that 
it contravenes any of the ‘Directives’. Hence, in case of any conflict between 
Parts III and IV of the Constitution, there is no doubt that the former win 
prevail in the Courts.* 4 In the words of the Supreme Court— 

"The directive principles of State policy which are expressly made unenforccableby a 
Court cannot override the provisions in Part m which, notwithstanding other provisions.^ are 
expressly made enforceable by appropriate Writs. Orders or Directions under Art.32. jnc 
Chapter on Fundamental Rights is sacrosanct and not liable to be abridged b> an> Lee 1 r 
or Executive act or order, except to the extent provided in the appropnate Article in * 1 
The Directive Principles of State Policy have to conform to and run subsidiary to j bc apl , n 

on Fundamental Rights.That is the correct way in which die.P r ™ s, ° ns "Vund^mental 

and IV have to be understood. However, so long as there is no infringement of a nv Fund a 
kight. to the extent conferred by the provisions in Part m. there can! 'l&n 
State acting in accordance with the Directive Principles *et 1ir ' Pa J K ’ £ d „ J diffc fent 

to the Legislative and Executive powers and limitation conferred on the State under 

provisions of the Constitution.”* 4 ___.— 

(21) 7 bid., p. 129. <23 ) Nuse^amii v. Sla" of Bombay, A. 
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Though it is the duty of the State to implement the Directives, it can do 
so only subject to the limitations imposed by the different pro\isions of the 
Constitution upon the exercise of the legislative and executive power by the 
State . 25 Thus, Art. 13(2) prohibits the State from making any law which takes 
away or abridges the fundamental rights conferred by Art. 111. The Directive 
Principles cannot override this categorical limitation upon the legislative power 
of the State . 12 Further, the directive principles, which arc not entorccable by a 
court of law cannot override the fundamental rights which are expressly made 
enforceable by appropriate writs or orders under Art. 32. 2 * 

But though the Directives cannot override the fundamental rights, in deter¬ 
mining the scope and ambit of the fundamental rights the Court may not entirely 
ignore the Directive principles and should adopt the principle of harmonious 
construction so as to give effect to both as much as possible .' 2 

INDEX TO COMMENTS 

ARTICLE 37. 

Other Constitutions : 

Eire, 310. 

In ilia : 

Object of the Directives, 310; Utility of the Directives, 311; Until legislation, Directives 
arc not binding, 313 ; Fundamental Rights and Directive Principles, 314. 

38. The State shall strive to promote the welfare of the people by 
securing and protecting as effectively as it may a 
state to secure a social social order in which justice, social, economic and 
of d wcifa°rc of'^h^p™ pk° n political, shall inform all the institutions of the 

national life. 

Other Constitutions 

(A) Eire. —Cl. (I) of Art. 45 of the Constitution of Eire, 1937— 

"The State shall strive to promote the welfare of the whole people by securing and 
protecting as effectively as it may a social order in which justice and charity shall inform 
all the institutions of the national life." 

(B) U.S.S.R.—Art. 11 of the Soviet Constitution says— 

"The economic life of the U.S.S.R. is determined and directed by the state national- 
economic plan, with the aim of increasing the public wealth, of steadily raising the material 
and cultural standards of the working people, of consolidating the independence of the U.S.S.R. 
and strengthening its defensive capacity.” 


India 


End of the State under our Constitution. 

This Article and the succeeding ones show that the framers of our Consti¬ 
tution did not contemplate a purely ‘Police State’ but a ‘Welfare State’, the 
functions of which should, within the bounds of the Constitution and subject to 
its limitations, be commensurate with the public welfare* (Sec p. 303, ante). 

Art. 43, for instance, discards the old doctrine of faissez faire or freedom of 
bargain between an individual employer and an individual worker and directs 
the State to secure, by legislation and other State agencies, minimum wages and 
a decent standard of life, irrespective of the terms of his employment. 4 


irrespective 

(25) State of Bihar v. Kameshwar, A. 1952 
S.C. 252 (Mahajan & Aiyar JJ.). 

(1) Hanif Quareshi v. State of Bihar, A. 
1958 S.C. 731. 

(2) Reference on the Kerala Education 
Bill, 1957, A. 1958 S.C. 956. 


(3) Cf. Lokenath v. State of Orissa, A. 
1952 Orissa 42 (47). 


(4) Cf. Crown Aluminium Works v. Their 
Workmen. A. 1958 S.C. 30 (34). 
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INDEX TO COMMENTS 

ARTICLE 38. 

Other Constitutions : 

(A) Eire, 315 ; (B) U.S.SH., 315. 

India : 

End of the State under the Constitution, 315. 

Certain principles of 39 . The State shall, in particular, direct its 
b ' foU ° Wed by policy towards securing- 

(a) that the citizens, men and women equally, have the right to 
an adequate means of livelihood ; 

( b ) that the ownership and control of the material resources of 
the community are so distributed as best to subserve the common good ; 

(c) that the operation of the economic system does not result in 
the concentration of wealth and means of production to the common 
detriment; 

(cl) that there is equal pay for equal work for both men and 
women ; 

(c) that the health and strength of workers, men and women, and 
the tender age of children are not abused and that citizens are not 
forced by economic necessity to enter avocations unsuited to their age 
or strength ; 

(/) that childhood and youth arc protected against exploitation 
and against moral and material abandonment. 


Other Constitutions- 

(A) German Reich .—The relevant provisions of the Weimar Constitution of 
1919 were— 

“Article 122.—Young persons shall be protected against exploitation as well as against 
moral, spiritual, or bodily neglect. Both the State and the local authorities must undertake 

' lK Articled 5 L-ftT organization of economic life must correspond to «hc pnnapltt 
justice, and be designed to ensure for all a life worthy of a human being. Within these 
limits the economic freedom of the individual must be guaranteed. ... . c . ,., r h 

Article 155.—The distribution and use of land shall be supervised by the State in suen 
a way as to prevent abuse and with a view to ensuring to every Ccrman a healthy dwelling... 

Landed property may be expropriated when ream red to meet the needs of housing, °r 
for the purpose of land settlement, the bringing of land into cultivation or the improvement 

of The''11 dtivationa nd full utilization of the land is a duty the land ® wn « °^ e * 
community. Increment in the value of landed property not accruing from any expenditure 
of labour and capital upon the land, shall be devoted to the uses of the community. 

All riches in the soil and all natural source of power of economic value shall be un 
the control of the State. Private royalties shall be transferred to the State by legislation. 

(B) Eire.— Cls. (2)-(4) of Art. 45 of the Constitution of Eire, 1937— 

(2) The State shall, in particular, direct its policy towards securing— 

(!) that the citizens (all of whom, men and women equally, have "Jf! 11 J? ki jL 

adequate means of livelihood) may through their occupations find the mak ng 

reasonable provision for their domestic needs; («0 that the ownership and com ol of 
material resources of the community may be so distributed amongest pm-tc 
and the various classes as best to subserve the common good . (hi) that, especially, 
operation of free competition shall not be allowed so to develop as to result in the 
centration of the ownership or control of essential commodities .n a few individuals 

common demmcnt^^...^. | favQur and whcrc ncccssary , supplement private 

industry- and commerce. (») The State shall endeavour to secure that pri vate enterprise >h_ 

(5) Cf. Art. 23 (2) of the Universal De- out discrimination, has the right to equal 

claration of Human Rights—“Everyone, with- pay for equal work. 
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bc «, conducted as to ensure reasonab.e.e&ienc, in the production and distribution of goods 
and as to protect the public **P| lhal lhc * t rcngih and health of worker*. 

“WW Fhe S ‘ni C th^tender acc of children shall not be abused and that ct./ens shall 
^b^hrSTS'^* nccessity^to enter avocations unsui.ed to their sex. age o, strength. 

(Cl V SJS R -The relevant Articles of the Soviet Const,tu,ion are as follows- 
V lhe Itss.lt. is the socialist system o( economy and 

-4. The economic f J ,un ^ ,, ®“^ uts a , u ,' nlcans c f production, firmly established as a 
the socialist ownership of the > of ccon omv. the abolition o! private ownership 

o; S 1he 0 !nsoum q en.f and" means of P producion. and the elimination of the exploitation o, man 

by man. f ,cc R -*;«.< either in the form of state property (belong- 

ing f 0 r£cW«iS><« “Ssir aml to,wuivc - ,arm pr€ . . " ,ro,, "" y 

of collective farms. propCTjy mills, factories, mines, rail, water and 

air -n^t.'^.S^^rge.o.^orgnired‘..Ke'^S; 

are Etc property, .ha, K belong 

,h 8 the' lanToccupicd by collective farms is secured to .hem for their use free of charge 

and for an unlimitcd t.rae that , ‘* ‘ n ^^‘^ ual hl> wil h men in all spheres of economic. 

122. Women in the UAjS-H. are »ctoroea cq»« rciiinK lh ese rights is ensured to 

state, cultur.il. social and political life. Th P° work payment for work, rest and leisure, 

women by state protection of the interests of mother and child. 

fu..' pay. and .he provision of wtde network of 

maternity^ —.^^^"anlb.c ... the Constitution of .946 dcclarcd- 

■•The lav. guarantees to women equal rights with me,» •» 

:::: 

development." 

India 


Object of Art. 39. 

This Article makes clear what has already been pointed out (p. J"4. uule). 
viz that the end of the State in India is not doctrinnairc but practical, It docs 
not seek to abolish private property or industry altogether; at the same un»e, it 
acknowledge* that both must yield to social control whenexer the common good 
so requires It is interesting to note that within the first quinquennium of the 
Constitution it was fount! that owing to the individualistic in 'W'' a,l “^ , ° 

All 31 hv the Courts, it was not possible to carry out the objeeme enusagee y 
An 39 \nd accordingly. Art. 31 has been twice amended, to pave the way for a 
more effective control^ of the material resources and means of production by the 
State, and for a transfer of ownership thereof to the State in a smoother process 
where mere control was inadequate to meet the evil. 

Clauses (6)-(c). 

Distribution of material resources. 

The greatest progress in carrying out lhc Directives has taken plate as 
regards the Directives embodied in els. (b) and ( c ) ol 
8 In order to prevent the concentration of the materia resources and nieai s 
production in the hands of the few. a large scale reform has been 
in the agricultural and industrial field, in pursuance of the recommendations ot 
the Planning Commission. ... _ . . • -„ nm lt c 

(A) Agrarian reform .-In an agrarian country like India, the main item of 
material resources is no doubt agricultural. Since the time of the 
Settlement this important source of wealth was being largely appropriated by . 
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group of hereditary proprietors and other intermediaries known variously in 
different parts of the country, such as, zamindars, jagirdas, inamdars, etc., 
while the actual tillers of the soil were being impoverished by the operation of 
various economic forces, apart from high rents and exploitation by the inter¬ 
mediaries. The Planning Commission in its First Plan, therefore, recommended 
an abolition of these intermediaries so as to bring the tillers of the soil in direct 
relationship with the State. This reform has, by this time, been carried out almost 
completely throughout India. Side by side with this, legislation* has been 
undertaken in many of the States for the improvement of the condition of the 
cultivators as regards security of tenure, fair rents and the like. In order to 
Prevent a concentration of land holdings even in the hands of the actual 
cultivators, legislation has been enacted in many of the States, fixing a ceiling, 6 7 8 * 
that is to say, a maximum area of land which may be held by an individual owner. 

In the agricultural sphere, the reform has proceeded on several lines: 

(i) Abolition of intermediaries.—The most important of these reforms is the 
abolition of Zamindars and other intermediaries,* who stood between the State 
and the tillers of the soil. The object has, however, been secured not by depriving 
these owners, but by acquiring their interests and, as has been already stated. 
Art. 31 (sec p. 185, ante) of the Constitution had to be amended twice, to avoid 
legal controversies, as far as possible. 

In upholding a law for the abolition of Zamindary, S. R. Das J. observed*— 

. what I ask is the purpose of the State in adopting measures for the acquisition 

of Zamindaries and the interests of intermediaries. Surely, it is to subserve the common 
good by bringing the land which feeds and sustains the community and also produces 
wealth by its forest, mineral and other resources, under State ownership or control. This 
State ownership or control over land is a necessary step towards the implementation of Direc¬ 
tive Principles of State Policy and it cannot but be a public purpose.” 

(it) Protection of tcnants-at-will and sub-tenants.—Even in areas where the 
zamindary system docs not prevail, the ryot used to sub-let parts of his holding 
to sub-tenants, who were usually tcnants-at-will. Ejectment of such actual tillers 
of the soil has been controlled by various legislative measures and a maximum 
share of the produce has been fixed as the rent payable by such sub-tenants, in 
many of the States. 

(iff) Ceiling on holdings.—Even though middlemen have been eliminated, 
the dangers of concentration of land in the hands of a few would still remain 
unless the maximum area which an individual may hold is fixed by legislation. 
This has been done in several States (c/., Andhra Pradesh Ceiling on Agricultural 
Holdings Act, 1961). 

(B) Nationalisation of industry and business. 

In the sphere of trade and business, nationalisation has been effected by 
taking over the existing private concerns and vesting business and assets in 
statutory corporations, owned or controlled by the State, e.g., life insurance 10 ; 
road transport civil aviation. 11 


Clause (/). 

Legislation by Parliament .—The Orphanages and Other Charitable Homes 
(Supervision & Control) Act, I960 (replacing the Women's and Children’s Institu¬ 
tions (Licensing) Act, 1956) provides for the supervision and control of orphanages, 
homes for neglected women or children and other like institutions. 


(6) See under Art. 31A (/), p. 246, ante. 

(7) Bhagirath v. State of Punjab, A. 1957 
Bom. 252: Atma Ram v. State of Punjab, 
A. 1959 S.C. 519. 

(8) Vide items 1-13 of the Ninth Schedule, 

post, for some of these State Acts. 


(9) Stale of Bihar v. Kameshwar, A. 1952 
S.C. 252. 

(10) Life Insurance Corporation Act. 1956. 

(11) Road Transport Corporation Act, 1956. 

(12) Air Corporations Act,1953. 
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The Children Act, 1960 pro\idcs for the care, protection, maintenance, 
welfare, training, education and rehabilitation of neglected or delinquent children. 

INDEX TO COMMENTS 


ARTICLE 39. 

Other Constitutions : 

(A) German Reich. 316; (B) Eire, 316; (C) U.S.S.R., 31/; (D) French Republic. 31/. 
India : 

Object of Art. 39, 317. 

Cls. (b)-(c): Distribution of material resources, 317; Nationalisation of industry and 
business. 318. 

Cl. (f): Legislation by Parliament, 318. 


E 


panchayats 


40. The State shall take steps to organise village panchayats and 
endow them with such powers and authority as 
may be necessary to enable them to function as 
units of self-government. 


Oreanisation of village 


India 

Legislative pou-er .—See Entry S of List II, 7th Sch. 

Implementation. —Though owing to lack of proper education, nnrrow- 
luindecfncss and local politics, the system of panchayat administration is still 
under controversy, almost all the States have now enacted laws vesting various 
degrees of powers of self-government and of civil and criminal justice in the 
hands of panchayats, c.g., Rajasthan Panchayat Act, 1953; Andhra Pradesh 
(Tclangana Area) Gram Panchayats Act. 1958: Andhra Pradesh Panchayat 
Samithis & Zilla Parishads Act, 1959; liombay Village Panchayats Act, 1958; 
Punjab Gram Panchayat Act. 1952 ; ,3 ‘ Madras Village Panchayats Act. 1950; 
Gujarat Village Panchayats Act, 1958 ; Punjab Panchayat Samitis & Zilla Parishads 
Act, 1961. In some States, the system was in vogue from before, c.g., C. P. and 
Rcrar Panchayats Act, 1946; Uttar Pradesh Panchayat Raj Act. 1947; Orissa 
Gram Panchayats Act, 1948. 


INDEX TO COMMENTS 

ARTICLE 40. 

Legislative power, 319; Implementation, 319. 

41. The State shall, within the limits of its economic capacity and 
Right to work, to cdu- development, make effective provision for securing 
cation and to public as- the right to work, to education and to public assis- 
s stance m certain cases. tance ; n cases G f unemployment, old age, sickness 
and disablement, and in other cases of undeserved want. 


Other Constitutions 19 

(A) French Republic .—The Preamble to the French Constitution of 1946 says— 

“Every one bas the duty to work and the right to obtain employment . Every human 

being who because of his age. his physical or mental condition, or because of the economic 
situation, finds himself unable to work, has the right to obtain from the community the means 

I" IT' * dCCCn ' * x,s . lcnc , e • ; . na,,on guarantees equal access of children and adults 

to education, professional training and culture ." 


(12a) Curdial Singh v. State, A. 1957 Punj. 
149. 

(13) Art. 23 (/) of the Universal Declara¬ 
tion of Human Rights, 1948 says— 


"Everyone has the right to work, to free 
choice of employment, to just and favour¬ 
able conditions of work and to protection 
against unemployment.*' 
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The Constitution of the Fifth Republic, 1958, reaffirms it. 

(B) U.S.S.R.— Arts. 118, 120 and 121 of the Soviet Constitution, 1936, are as 
follows: 


“Art. 118.— Citizens of the U.S.S.R. have the right to work, that is, are guaranteed the 
right to employment and payment for their work in accordance with its quantity and qualiw. 
The right to work is ensured by the socialist organization of the national economy, the steady 
growth of the productive forces of Soviet Society, the elimination of the possibility of economic 
crisis, and the abolition of unemployment. ... , • 

Art 120.— Citizens of the U.S.S.R. have the right to maintenance in old age also in 
case of sickness or loss of capacity to work. This right is ensured bv the extensive develop¬ 
ment of social insurance of workers and employees at state expense, free medical service lor 
the working neoplc and the provision of a wide network of health resorts for the use of the 

working people. ... , , 

Art. 121.— Citizens of the U.S.S.R. have the right to education. 

This right is ensured by universal, compulsory elementary education: by education, 
including higher education, being free of charge ; by the system of Sta ' c st, Pf nds for . 
overwhelming majority of students in the universities and colleges ; by u* 
being conducted in the native language, and by the organization in the totorlaJ 
machine and tractor stations and collective farms of free vocational, technical and agronomic 
training for the working people.." 


India 


Existing laws.—See the Employees’ State Insurance Act (XXXIV of! 948) wh'ch 
provides for certain benefits to employees in factories and other “tabhshments. 
case of sickness, maternity and ’employment injury . Also. the Workmen s Com 
pensation Act (VIII of 1923): Mica Mines Labour Welfare Fund Act. 1946 . Coal 
Mines Labour Welfare Fund Act. 1947; Employees PWvident Funds Act 
Coal Mines Provident Fund and Bonus Schemes Act. 1948; Entries 23 and 
List III of the 7th Sch., post. 


INDEX TO COMMENTS 


ARTICLE 41. 

Other Constitutions: 

(A) French Republic, 319 : (B) U.S.S.R., 326. 
India : 

Existing laws, 320. 


42. The State shall make provision for 
Provision tor iust and securing just and humane conditions of tvor an 
SarSd maternity 1 relief! for maternity relief. 

Other Constitutions 14 
French Republic .—See under Art. 43. below. 

India 

Existing law .—See the Factories Act (LXIII of 1948); Mines Maternity Benefit 

1041 ’ ____** 


Act, 1941. _ 

(14) Cf. Universal Declaration of Human 

R| *23 *'(/)• Everyone has the right to work. 

to iust and favourable conditions of 
work and to protection against unemploy- 

m 2 n 4.' Everyone has the right to rest and 
Unsure. Evervone has ,he right to a 
standard of living adequate lor the health 
and well-being of himself and h » 
including food, clothing. housing 
cal care, and neecessary social services, and 


the right to security in the event of un¬ 
employment. sickness.di^bnitv.w.dowhood 

old age or other lack of livelihood in cir 
cumstanccs beyond his control. 

(2) Mother and childhood have the right 
to special care and assistance. 

2(l (/)• Everyone has the right to educa 

tion. 

27 (/). Everyone has the right to partici¬ 
pate'in the cultural life off the fommum^ 
?o enjoy the arts and to share in scientific 
advancement and its benefits. 
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Art. 431 


43. The State shall endeavour to secure, by suitable legislation or 
economic organisation or in any other way, to all workers, agricultural. 

industrial or otherwise, work, a living wage, condi- 
LjjtaR wa B es » etc * for tions of work ensuring a decent standard of life and 
wor CT *' full enjoyment of leisure and social and cultural 

opportunities and, in particular, the State shall endeavour to promote 
cottage industries on an individual or co-operative basis in rural areas. 


Other CoNsnTUTIONs ,4 

(A) French Republic .—-The Preamble to the French Constitution of 1946 says— 

"The nation ensures to the individual and the family the conditions necessary to their 
development. It guarantees to all, and notably to the child, the mother and the aged worker, 
protection of health, material security, rest and leisure." 

The Constitution of the Fifth Republic, 1958, reaffirms it. 

(B) U. S. S. R. —Art. 119 of the Soviet Constitution of 1936. says— 

"Citizens of the U.S.S.R. have the right to rest and leisure. The right to rest and leisure 
is ensured bv the reduction of the working day to seven hours for the overwhelming majority 
of the workers, the institution of anuual vacations with full pay for workers and employees 
and the provision of a wide network of sanatoria, rest homes and clubs for the accommodation 
of the working people." 


India 

Existing laws .—The Minimum Wages Act (XI of 1948) empowers the Govern¬ 
ment to fix minimum rates of wages in certain employments, such as in mills, 
road construction, public motor transport, agriculture, and to fix the normal 
working hours for a day. Also see in this connection, the Factories Act (LXIII 
of 1948); the Payment of Wages Act (IV of 1936); and other Acts specified under 
Entry 24 of List III, 7th Sch. post. 

Legislation by Parliament .—The Khadi and Village Industries Commission 
Act (61 of 1956) provides for the establishment of a Commission for the develop¬ 
ment of khadi and village industries. 

INDEX TO COMMENTS 

ARTICLE 43. 

Other Constitutions : 

(A) French Republic, 321 ; (B) U.S.S.R., 321. 

India : 

Existing laws, 321 ; Legislation by Parliament, 321. 


Uniform civil code for 
the citizens. 


44. The State shall endeavour to secure for 
the citizens a uniform civil code throughout the 
territory of India. 


India 


Scope and Object of Art. 44. 

The object of this article is to introduce a uniform personal law for the pur¬ 
pose of national consolidation. It proceeds on the assumption that there is no 
necessary connection between religion and personal law in a civilized society. 
While the Constitution guarantees freedom of conscience and of religion (Art. 25), 
it seeks—"to divest religion from personal law and social relations and from laws 
governing inheritance, succession and marriage”, just as it has been done even 
in Muslim countries like Turkey or Egypt. The object is not to encroach upon 
religious liberties. Cl. (2) (a) of Art. 25 already reserves such right of the State. 

C2—41 
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Implementation. —Notwithstanding the foregoing general consideration, how¬ 
ever, the Government has, during the first decade of the working of the Consti¬ 
tution, failed to make any substantial progress towards unifying the personal law 
owing to apprehensions of meeting with Muslim resistance. The utmost that 
has been done is to codify the Hindu law, in the form of the Hindu Marriage 
Act, 1955; the Hindu Succession Act, 1956; the Hindu Minority and Guardian¬ 
ship Act, 1956; the Hindu Adoptions and Maintenance Act, 1956, which seek to 
unify the various schools of Hindu law and to replace them by one uniform Code 
for all Hindus of this country, regardless of the particular school of scriptural law 
by which he would have been otherwise governed. 

A uniform civil code for the whole of the country will, however, never be 
fulfilled unless the Government succeeds in bringing the Muslims into the fold. 

Legislative Power .—See Entry 5 of List III of Sch. VII. 

45. The State shall endeavour to provide, within a period of ten 
. . years from the commencement of this Constitution, 

compulsory cducatfon' for for free and compulsory education for all children 
children. until t h c y complete the age of fourteen years. 


Other CoNSTmmoNs ,5 

(A) Eire.— Art. 42 (4) of the Constitution of 1937 provides— 

"The State shall provide for free primary education .” 

Subject to the above, the Irish Constitution guarantees the right of parents 
,o educate their children, according to their means and choice, but at the same 
time imposes certain duties upon the State. The relevant provisions are 

^'“(IV—The State acknowledges that the primary and natural educator of 
0f 'm r i4™n| r .' n .'h.ll be free to provide this education in their homes or in private school. 

(4) The State shall provide for free pnmar> 'duration, i . w hcn the public 

and K ive reasonable aid to privateor' institutions with due regard, however, 

C1J155 of iMSViKIWin their ** 

(5) In exceptional cases, where the parents lor p ^ r __ mnn „ 00 a by appropriate means 

"V- -«. — 

and imprescriptible rights of the child . . f u, r 

What Art. 42 (3) V provides is that the State to lay 

all children should receive a „* conform to this general 

standard, ?h'e mlnn'crtthi/h 

- fo=tc C Xfdr h en STM to he ,uitah,e- hy the 

Min ( S C)a‘ S. S. R.-See Art. .2. of the Soviet Constitution, reproduced a. P - 320, 
ante. _ 


(IS) Cl. Art. 26 (/) of the Universal Decla¬ 
ration of Human Rights-"Educat,on shall 
be free, at least in the elementary and fun¬ 
damental stages. Elementary education shall 
be compulsory . . . 


(16) In re. Art. 26 and the School Attend¬ 
ance Bill, (1943) Ir. R. 334. 
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(D) French Republic .—The Preamble to the French Constitution of 1946 
declares— 

“The establishment of free, secular, public education on all levels is a duty of the Stale." 


India 


Compulsory Child education. 

Civil liberty would be hollow unless it provides for education to the citizen 
according to his choice. But the State may also make education compulsory 
up to a certain minimum extent. 

Scope of the Directive. 

1. Not being justiciable, the present Article docs not confer any legally 
enforceable right upon primary schools to receive grants-in-aitl from the 
Government. 1 * 

2. A statute imposing compulsory education is no encroachment on any 
fundamental right, for no one has any right to remain ignorant.' 7 

3. But this Directive does not empower the State to override the fundamental 
right of minority communities to establish educational institutions of their own 
choice under Art. 30 (1). It is possible for the State to discharge its obligation under 
the present Article through Government owned and aided schools.'* 

Implementation .—-The State of Punjab has implemented this Directive by 
enacting the Punjab Primary Education Act, 1960; sec also Andhra Pradesh 
Primary Education Act, 1961. 

Legislative Power.—See Entry 11 of List II. 7th Sch. 


INDEX TO COMMENTS 

ARTICLE 45. 

Other Constitutions : 

(A) Eire, 322 ; (B) U.S.S.R., 322 ; (C) French Republic. 323. 

In ilia : 

Compulsory child education, 323 ; Scope of the Directive, 323 ; Legislative power, 323. 


46. The State shall promote with special care the educational and 
cduca- economic interests of the weaker sections of the 
people, and, in particular, of the Scheduled Castes 
and the Scheduled Tribes, and shall protect them 
from social injustice and all forms of exploita¬ 
tion. 


Promotion of 
tional and economic in¬ 
terests of Scheduled 
Castes, Scheduled Tribes 
and other weaker sections. 


Other Constitutions 

Fire —Cl. (4) of Art. 45 of the Constitution of 1937— 

"The State pledges itself to safeguard with special care the economic interests of the 
weaker sections of the community, and, where necessary, to contribute to the support of the 
infirm, the widow, the orphan, and the aged." 


India 

Scope of Art. 46. 

Under the present Article, the State is at liberty to do anything to promote the 
educational anti economic interest of the weaker sections of the people but only 
so long as no fundamental right, which is justiciable, is infringed. 50 

(17) Cf. Cooley. Constitutional Law, p. 295. (19) Rc. Kerala Education Bill. A. 1958 

S.C. 956 (986). 

(18) Joseph v. Stale of Kerala, A. 1958 (20) State of Madras v. Champakam, A. 

Kcr. 290 (297). 1951 S.C. 226. 
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Two provisions relating fundamental rights, viz.. Arts. 15 and 29 (2) [see 
Vol. I, pp. 453, 469J have, however, been amended by the Constitution (First Amend¬ 
ment) Act, 1951, in order to give effect to the present Article, notwithstanding 
the existence of those two fundamental rights, to the contrary. By virtue of this 
amendment, thus, it will now be possible to make a special provision, e.g., to 
build a State colony for the habitation of Harijans, notwithstanding the bar against 
discrimination on the ground only of caste, in Art. 15 (l). 21 

But since it does not confer any justiciable right, a member of a backward 
class cannot obtain relief from the Court when he is denied any concession in 
school fees. 22 


ARTICLE 46. 

Other Constitutions : 

(A) Eire, 323. 

India : 

Scope of Arc. 46, 323. 


INDEX TO COMMENTS 


47. The State shall regard the raising of the 
the standard of living of 
improvement of public health 
duties and, in particular, the 
to bring about prohibition 
except for medicinal purposes 
and of drugs which are injurious to health. 


Duty of the State to 
raise the level of nutrition 
and the standard of living 
and to improve public 
health. 


level of nutrition and 
its people and the 
as among its primary 
State shall endeavour 
of the consumption 
of intoxicating drinks 


Other Constitutions 

U. S. A.—-The 21st Amendment (1933) provides— 

"The transportation or importation into any State, Territory, or possession of the United 
States for delivery or use therein of intoxicating liquors, in violation of the laws thereof , is 
hereby prohibited”. 

It is to be noted that this Amendment repealed the 18th Amendment (1919) 
which had placed an absolute prohibition upon the ‘manufacture, sale or trans¬ 
portation of intoxicating liquors within, the importation thereof into, or the 
exportation thereof from the United States. . . 

India 


Prohibition. 

The Supreme Court has held 22 that a State Legislature is competent to enact 
a law of prohibition, under Entry 8 of List II (corresponding to Entry 31 ol 
List II of the Art. of 1935) relating to ‘intoxicating liquors ■even *ough it may 
affect the import of foreign liquor. It was observed that a Sute Legislature 
might also rely upon the Entry relating to ‘public healith. [Entry 8 of^List I 
of the Constitution and Entry 14 of the same List of the Government of India 

ACt ’lt ,9 was also held that the restrictions imposed upon the: right c °" f ^ rrc<l “ Jg 
Art. 19 (/)(/) are ‘reasonable’ restrictions, having regard to the Directive in Art. . 

Imnlementation -The improvement of health and nutrition on a nationa 
basis isainTed at by the Central Council of Health which was set up in 1952 (se. 
under Art. 263. post). _ 


(21) Cf. fagwant v. State of Bombay, 
(1952) 54 Bom. L.R. 678 (680). 

(22) In re Thomas, A. 1952 Mad. 21. 


(23) State of Bombay v. Balsara, (1951) 
S.C.R. 682: (1950-51) C.C. 308 (3/9). 


Art. 49] 
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As regards ‘Prohibition’, Bombay enacted the Bombay Prohibition Act (XXV 
of 1949) shortly before the Constitution came into force, and many other States 
have followed, e.g., Travancore-Cochin Prohibition Act, 1950. Some of the States 
had laws relating to Prohibition from before, which have been amended after 
the Constitution, e.g., the Madhya Pradesh Prohibition (Amendment) Act, 1961. 


INDEX TO COMMENTS 


ARTICLE 47. 

Other Constitutions : 

(A) U.S.A.. 324. 

India : 

Prohibition, 324 ; Implementation, 324. 


48. The State shall endeavour to organise agriculture and animal 
. . . husbandry on modern and scientific lines and shall, 

tore and animal husban- in particular, take steps for preserving and lmprov- 
^y- ing the breeds, and prohibiting the slaughter, or 

cows and calves and other milch and draught cattle. 


Prohibition of cow slaughter. 

The directive contained in the latter part of the Article is <|uitc specific and 
enjoins the prohibition of slaughter of any of the species of cattle mentioned, 
irrespective of their utility from the standpoint of agriculture or animal 
husbandry, 24 and such prohibition cannot be held to be an unreasonable restric¬ 
tion upon the right conferred by Art. 19 (1) (g).** But the protection recom¬ 
mended by this part of the directive is confined to cows and calves and to those 
other animals which arc presently or potentially capable of yielding milk or doing 
work as draught cattle but does not extend to cattle which were at one time milch 
or draught cattle but which have ceased to be such.** 1 

Legislative Power .—Sec Entries 14 and 15 of List II, 7th Sell., post. 

Existing Law. —C.P. & Berar Animal Preservation Act, 1949. 24 

Legislation by State. —U.P. Prevention of Cow Slaughter Act, 1955,* Bihar 
Preservation and Improvement of Animals Act, 1956.* 

49. It shall be the obligation of the State to protect every monu¬ 
ment or place or object of artistic or historic interest, 
mc P mT C 5i l nd p^aces^nd declared by or under law made by Parliament to 
objects of national im- be of national importance, from spoliation, dis- 
portancc. figurement, destruction, removal, disposal or export, 

as the case may be. 


Amendment. 

The words “or under law made by" have been inserted before the word 
‘Parliament* and the words 'by law’ have been omitted, by the Constitution 
(Seventh Amendment) Act, 1956. 

Object of Amendment. 

The object lias been thus explained in the Statement of Objects and Reasons: 
“Entry 67 of the Union List refers to “ancient and historical monu- 

(24) Hanif Quareshi v. State of Bihar, (1) Abdul Hakim v. State of Bihar, A. 

(1959) S.C.R. 629. 1961 S.C. 448. 

(25) Buddhu v. Allahabad Municipality, 

A. 1952 All. 753. 
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ments, archaeological sites, etc., have been declared by Parliament by law 
to be of national importance". A large number of ancient monuments, archaeo¬ 
logical sites, etc., have been declared to be of national importance by an Act of 
Parliament. It requires another Act of Parliament to make the slightest altera¬ 
tion in, or addition to, the list6 in that Act, which seems to be an unduly 
cumbrous, procedure. It is, therefore, proposed to amend the entry substituting 
foi the words "declared by Parliament by law”, the words "declared by or under 
law made by Parliament". The same amendment is also proposed to be made in 
the connected provisions,—Entry 12 of the State List, Entry 40 of the Concurrent 
List and Article 49". 

Legislative Power. —See Entries 67 of List I and 40 of List III of the 7th 
Sell., post. 

Existing law. —Ancient Monuments Preservation Act (VII of 1904). 

Legislation by Parliament. —Ancient and Historical Monuments & Archaeo¬ 
logical Sites and Remains (Declaration of National Importance) Act (LXXI 
of 1951). 

50. The State shall take steps to separate the 
Separation of judiciary judiciarv from the executive in the public services 
from executive. G f the State. 

Other Constitutions 

West Germany.— Art. 20(2) of the West German Constitution (1948) says— 

"All state authority .... shall be exercise .... by moans of separate legislative, 
executive and judicial organs." 


India 

Meaning of Separation of the Judiciary from the Executive. 

"This general principle involves two consequences, first, that a judge or 
magistrate who tries a case must not be in any manner connected with the 
prosecution, or interested in the prosecution.* Second, that he must not be in 
direct administrative subordination to any one connected with the prosecution 
(or indeed the defence). , . . . , r 

Quite clearly it is impossible for a judge to take a wholly impartial view ot 
the case he is trying if he feels himself to any extent interested in or responsible 
for the success of one side or the other. That is the first aspect. It is equally 
impossible for him to take an impartial view of the case before him if he Knows 
that his posting, promotion, and prospects generally depend on his pleasing me. 
executive head of the district, the District Magistrate, who is also the head ot 
the local police, who has frequent confidential conferences with them, and generally 
control the work of the Police Superintendent. . ( , 

Thus the separation of functions means and involves the elimination of the. 
two evils. That they arc evils few will question". 3 . , . . j h 

In the Draft Constitution, there was a time limit of three years wtthm whi 
this Directive was to be implemented but at the final stage, this "as omitted. 
In the result, the Directive has lost much of its force and many of the biatc., 
such as Assam. Rajasthan. West Bengal and portions of Madhva 1 
Punjab, arc still lacking in the reform and even m other States where it has 
introduced the measure has not been carried to its lo gical conclusion. _. 

(4) Vide Ch. 41 of Vol. n of the 14th 
Report of the Law Commission (Reform ot 
Judicial Administration). 


12) Cf. Vol. I. p. 345. , 

(3) Speech of Meredith, J.. quoted in 
(1949) 2 Indian Law Review, p. 102. 
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History of the union of executive and magisterial functions and the 
movement for separation. 

The East India Company, as is well-known, came lo India as a trader, and 
when they received the grant of the Diwani in 1765. they hciame a trader- 
Sovercien. No wonder, therefore, that the servants of the Company, who were 
primarily concerned with the revenue collection, came to be entrusted with the 
function's of administration of justice also, aided by the indigenous personnel, in 
so far as they were allowed to continue. It is curious to note that the original 
judicial function of the Collectors of the Company was to preside over the civil 
courts, while criminal justice was allowed to be administered by the Muslim officers 
under the Muslim law, as before. It was only in I7SI that the Collectors were 
vested TiIso with magisterial powers and the supervision of the criminal justice was 
taken over by the Criminal Courts established by the Company. It is no less 
curious to note that Warren Hastings was the first protagonist of the do.trine of 
separation of functions in India. In a Regulation of 1793. made at his instance, 
it was declared— 

“The revenue officers must he deprived of their judicial powers". 

But a retrograde step was against taken in 1871. when the magisterial powers 
were transferred to the Collectors from the District Judges. The policy of confer¬ 
ring magisterial powers upon the Collector and executive officers subordinate to 
him. thus, embedded itself firmly since 1871. and the Collector came to combine in 
himself the functions of the administrator, prosecutor and Judge,—a combination 
which Montesquieu, the propounder of the Doctrine of Separation of Powers, 
would have regarded as the worst form of tyranny. 

A picture of this combination was presented in the Memorandum submitted 
by the Government of India to the Indian Statutory Commission ((1930), Vol. V, 
p.*8l2, para. 10] as follows— 

"As chief magistrate of his district he is responsible on the one hand for supervising on 
the administrative side the magisterial work of the subordinate magistrates, and on the other 
hand, through the executive powers conferred mainly bv the Code of Criminal Procedure, for 
maintaining peace and good order throughout hi' district. For this latter purpose also he 
exercises a general control over the Police. As Collector he i' the chief revenue authority 
responsible for the collection of the land revenue and other less important Government dues". 

A more illuminating passage is to be found in Vol. IV' of the Imperial Gazetteer 
of India, 1907. at pp. 153-154. which throws a floodlight upon the origin of the 
executive-magistracy in India and its unjustifiability even accordance to English 
notions— 

"Another controversial matter is the union of executive with judicial functions. The 
unit of British Indian administration is the District and the chief executive‘officer in each is 
the Collector-Magistrate or Deputy Commissioner. In his executive capacity this official is 
charged with the collection of the various branches of the revenue, and with a variety of other 
administrative functions. At the same time, he is the chief local magistrate, and is. as such 
vested with extensive judicial authority. lie is himself a magistrate of the first class, and can 
undertake such criminal work, original and appellate, as he chooses. He has the widest powers 
conferred by the Criminal Procedure Code for the prevention of crime, the suppression of 
disturbance, and the abatement of nuisances. He is competent to transfer cases for trial from 
one magistrate to another, or to himself. He can call for the records of any proceedings, and 
submit the ease to the High Court for revision. He is empowered to order the commitment 
for trial of any accused person who has in his opinion, been improperly discharged. Moreover, 
other magistrates of the first class arc almost invariably also Assistant or Deputy Collectors, 
so that, although not subject to his appellate jurisdiction qua judicial officers, they arc. in their 
executive capacity, his immediate subordinates. Bui lo the Wester mind the arrangement may 
seem anomalous ; and it has been urged, not only that the Collector's judicial authorin' should 
he taken away, but that, in the subordinate ranks also, executive and judicial functions should 
he dissociated and assigned to different officers. On the other hand, the union is one to which 
the people of India arc well accustomed, for it has existed from time immemorial in the East, 
and separation is the rule only of the most advanced Western communities. The matter has 
often l>ccn under consideration! and the question whether, or how far. the suggested sep.iration 
is practicable is once more engaging the attention of the Government of India/' 



328 


The Constitution of India 


[PartIV 


Promotion of internatio- 51. The State shall endeavour to¬ 
nal peace and security. 

(< 7 ) promote international peace and security ; 

(b) maintain just and honourable relations between nations ; 

(c) foster respect for international law and treaty obligations in 

the dealings of organised peoples with one another ; and 

(d) encourage settlement of international disputes by arbitration. 


Other Constitutions 

(A) Eire. —Art. 29 of the Constitution of Eire, 1937, says— 

"(/) Ireland affirms its devotion to the ideal of peace and friendly co-operation amongst 
nations founded on international justice and morality. (2) Ireland affirms its adherence to 
the principle of the pacific settlement of international disputes by international arbitration or 
judicial determination. (3) Ireland accepts the generally recognised principles of international 
law as its rule of conduct in its relations with other States.” 

(B) French Republic.— The Preamble to the French Constitution of 1946, 
declares— 

“The French Republic, faithful to its traditions, abides by the rules of international 
public law. It will not undertake wars of conquest and will never use.j** arm * t£vrrr*ntv 
freedom of any people. On condition of reciprocity, France accepts the limitations of sovereignty 
necessary to tnc organization and defence of peace." 

This Preamble is reaffirmed by the Constitution of the Fifth Republic, 19S8 

(C) West Germany.— Arts. 24-26 of the West German Constitution (IW) 
provides— 

••24. (1) The federation may by legislation transfer its sovereign powers to international 
institutions.©^ |o cscrvc pcacc ,hc federation may join a 

security: In so doing it will consent to those limitations of it* sovereign P^JJtions of the 
bring about and secure peaceful and lasting order in Europe and among the nations of 

(3) For settlement of international disputes the federation will join the general compre 
hensive obligatory system of international arbitration ,,, , T hev shall 

25. The general rules of international law shall form a part olaw ^ 
take precedence over (federal) law and create rights and duties directly 

° f ^Ach"Sending .o dU.urb c unde.taken -i.h the imcn.lon of ^..urhlng PcaeM 
relations between nations, and especially preparing for aggressive war snail oe 
They shall be made subject to punishment. 

(D) Japan.— Art. 9 of the Japanese Constitution, 1946 declares— 

"Aspiring sincerely to an international p«ce of b ^£ d n °,"oiTand' the^hrcaror'use of*force 
people for cvbr renounce war as a sovereign right of the nation ana 
as means of settling international dispute. 

India 

Cl. (c): Respect for International Law. 

(A\ USA _Rules of international law are applied by the municipal Courts 

in America on the theory of their implied 

mssw.- ih sstfs 


(5) The West German Constitution (Art. 
2 S, quoted above), has also adopted this 
principle. 


(6) The Nereide, 9 Cr. 388. 

(7) The Charming Betsy, 2 Cr. 64. 
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Where principles of international law arc applicable, they do not require to 
be proved as foreign municipal laws do. The Court must take judicial cognizance 
of the principles, and, if necessary, ascertain them by study of the proper sources 
of information,* such as, works of jurists, commentators, judicial decisions and 
acts and usages of civilized nations.* 

Apart from the above, a special feature of American Constitutional law is 
that it places treaties entered into by the U.S.A. at par with the Constitution itself. 
Art. VI, Cl. (2) of the Constitution says— 

'• .... all treaties made, or which shall be made, under the authority of the United 
States, shall be the supreme lav of the land ; and the judges in every State shall be bound 
thereby, anything in the Constitution or lavs of any Slate to the contrary notwithstanding . 

(Sec under Art. 253, post). 

(B) England .—English Courts will treat rules of international law as incor¬ 
porated into the domestic law, so far as they are not inconsistent with rules 
enacted by States or finally declared by their tribunals. 10 In interpreting statutes, 
the Courts act on the presumption that Parliament did not intend to violate the 
established principles of international law," and may recoil, in case of ambiguity, 
from a construction which would involve a breach of the accepted rules of 
international law. 18 An English Court will not. thus readily assume that its 
jurisdiction extends to the High Seas' 1 * or to acts done by foreigners outside 
British tcrritory. iab 


Illustrations. 

It is an established principle of international law that a State has no jurisdiction over 
offences (excepting piracy jure gentium) committed by a foreigner beyond the territorial 
jurisdiction of the State. The Offences Against the Person Act enacted that “when any 

E rson feloniously injured abroad or at sea. died in England ; or receiving the Injury in 
igland, died at sea or abroad, the offence should be dealt with in the country where the 
death or injury occurred”. Held, a foreigner who inflicted a wound at sea in a foreign ship, 
of which the sufferer afterwards died in England could not be tried in England under the 
Act.'* 

But only such rules of international law arc regarded by the English Courts 
as a part of English law (not being in conflict with any rule of municipal law) 
as (n) have been received and acted upon in English Courts, or ( b ) arc of such a 
nature and have been so widely and generally accepted,' 4 * 15 that it could hardly 
be supposed that any civilised State would repudiate them. But mere opinion of 
jurists, however eminent, would not. in themselves, be binding. 1 * 

It is to be noted that even in regard to the rule of ‘freedom of the high 
seas’ the Privy Council has held that there is no generally accepted unqualified 
rule that a foreign ship would be entitled to this freedom even though she hovers 
just outside the territorial waters of a State wih a view to committing an act 
which is prejudicial to or illegal in that State. 11 

The rule is one of construction, not vires. Hence, if an Act of Parliament 
is clearly in conflict with some rule of international law, the municipal Courts 
arc bound to enforce that Act.' 4 and that rule of international law shall have no 
validity in England.'* 

But express language is required to induce a Court to hold that Parliament 


(8) The Scotia, 14 Wall. 170. 

(9) Hilton v. Cuyot, (1896) 159 U.S. 113. 

(10) Chung Chi Cheung v. King. (1939) 
A.C. 160. 

(11) Bloxam v. Favre, (1884) 9 P.R. 130. 

(12) Craics, Statute Law. p. 71. 

(12a) R. v. Keyn, (1876) 2 Ex. D. 160. 
(12b) I^opez v. Burslem, (1843) 4 Moo. 
P.C. 300. 

(13) R. v. Lewis, (1857) 26 L.J.M.C. 104. 

(14) In rc Piracy Jure Gentium, (1934) 
A.C. 586. 

c2—42 


(15) Compania Naviera v. The Cristina, 
(1938) 1 All E.R. 719 (725. 739). 

(16) West Rand Gold Mining Co. v. Rex, 
(1905) 2 K.B. 391 (407). 

(17) A ’aim Molvan v. Alt. Gen., A. 1948 
P.C. 186. 

(18) Morten sen v. Peters, (1906) 8 Fraser, 
93 ; Niboyet v. Niboyet, (1879) 4 P.D. 1 (24) ; 
The Zamora. (1916) 2 A.C. 77 (93). 

(19) Chung Chi Cheung v. King, (1939) 
A.C. 160; Co-operative Committee v. A. C. 
of Canada, (1947) A.C. 87. 
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intended, in the given case, to override the rule of international law relating to, 
the subject. 20 General terms will not be so construed. 20 

(C) India .—Indian Courts, too, would apply rules of international law, unless 
they are overriden by clear rules of domestic law, and would act upon the general 
presumption just referred to. In this respect, Indian Courts have followed English 
precedents prior to the Constitution and the same practice is likely to be followed 
under the constitution. 

'Treaty obligations’.— Cl. (c) of the present Article says that the State shall 
foster respect for ‘treaty obligations’. This does not mean, however, that treaties 
to which India is a party shall become a part of the municipal law, as in the 
U.S.A. 21 Specific provision is made in Art. 253, read with Entry 14 of List I of 
the Seventh Schedule for implementation of treaties by legislation. Hence, no 
treaty which has not been implemented by legislation shall be binding on the 
municipal Courts, 22 and no such legislation can override Fundamental Rights. 23 
Art. 253 (sec post) only empowers the Union Parliament to legislate with respect 
to State subjects, if necessary, to implement treaties or other international 
agreements. Similarly, the Universal Declaration of Human Rights is of no avail 
in the Municipal Courts. 24 


INDEX TO COMMENTS 

ARTICLE SI. 

Ollier Constitutions : 

(A) Eire, 326 ; (B) French Republic, 327 ; (Q West Cermnny, 327 ; (D) Japan, 327. 
India : 

Cl. (c): Respect for International Law. 328. 


PART V 


The Union 


General 


The Theory of Separation of Powers. 

In a juridical Commentary, wc are not concerned with the political implica¬ 
tions of this doctrine, which may be found in any text-book on Political Science. 
Wc shall discuss the question from the juristic standpoint. So far as the Courts 
arc concerned, the application of the doctrine may involve two propositions: 
viz . (a) that none of the three organs of government, legislative, executive and 
judicial, can exercise any power which properly belongs to either of the other 
two ; ( b ) that the Legislature cannot delegate its powers. 

Wc shall discuss the question of delegated legislation more fully under 
Art. 245, post. Under the present caption we shall discuss the broader question 
(a) above, viz., whether anv organ of government can. under a written Constitu¬ 
tion like ours, assume to exercise any power properly belonging to any other 
organ, under the Constitution. 


(20) Maxwell. 1946 Ed., pp. 152-3. 

(21) Art. VI of the American Constitution ; 
see p. 322, ante. 

(22) Cf. Nanda v. State of Rajasthan, A. 

1951 Raj. 153. 

(23) Ajaib Singh v. State of Rajasthan, A. 

1952 Punj. 309. 


(24) Bisvambhar v. State of Orissa, A. 1957 

Orissa 247. „ . . 

(1) E.e-, Garner, Introduction to Political 
Science. Ch. XITT ; Willouchbv. Government 
of Modem States. Chs. XIVXV; Gilchrist, 
Political Science. Ch. XII. 

(2) Cf. Wishart v. Fraser, (1941) 64 C.L.R. 
470. 


The Union 


331 


Part V] 


The theory of Separation of Powers, as it was originally enunciated, aimed at 
a personal separation of powers. This is the sense in which Montesquieu , 3 the 
modern exponent of the doctrine, asserted— 

“When the legislative and executive powers arc united in the same prison, or in the same 
body or magistrates, there can be no liberty. Again, there is no liberty if the judicial power 
is not separated from the legislative and executive powers. Were it joined with the legislative 
power, the life and liberty of the subject would be exposed to arbitrary control ; for the 
Judge would then be the legislator. Were it joined with the executive power, the judge 
might behave with violence and oppression. There would be an end of everything were the 
same man or the same body to exercise these three powers . . ." 

So did Blackstonc* observe: 

“Wherever the right of making and enforcing the law is vested in the same man or one 
and the same body of men. there can be no public liberty." 

Again, this is the sense in which the framers of the American Constitution 
imported the doctrine in framing that Constitution. Thus, Madison said— 

“The accumulation of all powers, legislative, executive and judiciary, in the same hands 
whether of one. a few. or many, and whether hereditary, self-appointed or elective, may justly 
be pronounced the very definition of tyranny." 

(A) U.S.A .—Upon the principle just discussed, the framers of the American 
Constitution vested the legislative, executive and judical powers in three distinct 
authorities, by the express letters of the Constitution. 1 bus. 

Art. I says— 

"All legislative powers herein granted shall be vested in a Congress." 

Art. II says— 

"The executive power shall be vested in a President." 

Art. Ill, similarly, states— 

"The judicial power .... shall be vested in one Supreme Court . . ." 

The impossibility of having a rigid personal separation of powers has, how¬ 
ever, been illustrated by the American Constitution itself, under which the 
President has got legislative powers in his right to send messages to Congress and 
the right to veto, while Congress has the judicial power of trying inpcachmcnts'* 
and the Senate participates in the executive power of treaty-making and making 
appointments. 

In modern practice, therefore, the theory of Separation of Powers has come to 
mean an organic separation or a separation of functions, viz., that one organ of 
government should not usurp functions belonging to another organ. 

It is in this sense that the American Supreme Court observed in 1881 — 

“It is essential to the successful working of this system that the persons entrusted with 
power in any one of these branches shall not be permitted to encroach upon the powers 
confided to the others, but that each shall by the law of its creation be limited to the exercise 
of the powers appropriate to its own department and no other . . . ."• 

In the result, 

"It may be stated . . ., as a general rule inherent in the American constitutional system, 
that, unless otherwise expressly provided or incidental to the powers conferred, the legislature 
cannot exercise cither executive or judicial power ; the executive cannot exercise either legis¬ 
lative or judicial power ; the judiciary cannot exercise cither executive or legislative power." 1 5 * * 

But even there any rigid separation is impracticable 7 under modern condi¬ 
tions when the problems of government are interdependent. As Woodrow Wilson 
realised it— 


(3) Montesquieu, Dc I’Esprit dcs Lois, 
1748. 

(4) blackstonc, Commentaries, Vol. I, 
p. 269. 

(5) Madison, the Federalist No. 47. 

(5a) Schwartz, Constitution of the United 

States. 1963, Vol. I. p. 115. 


(6) Kilbourn v. Thompson, (1881) 103 

U.S. 168 (190). 

(6a) Sprineer v. Philippine Islands, (1928) 
103 U.S. 168 (192). 

(7) Cf. R. v. Federal Court of Bankruptcy, 
(1938) 59 C.L.R. 555 (577). 
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"The trouble with the theory is that government is not a machine, but a living thing . . . 

No living thing can have its organs offset against each other as checks, and live. 

Government is not a body of blind forces; it is a body of men, with highly differentiated 
functions, no doubt, in our modern day of specialisation, but with a common task and purpose. 
Their co-operation is indispensable ; their warfare fatal”/ 

Though it may still be possible to acknowledge that the functions of govern¬ 
ment arc divisible into three categories,—deliberative, magisterial and judicial, 
as they were in the days of Aristotle, it is impossible, in a modern State, to assign 
these functions exclusively to the tlirce organs—the Legislature, the Executive 
and the Judiciary. To put it conversely, it is not possible to define the functions 
of the three organs with such mathematical precision and say that the business 
of the Legislature is to make, of the Executive to execute, and of the Judiciary 
to interpret and apply, ihc law to particular cases. An eminent authority 
illustrated this interaction among the different organs with reference to modern 
conditions thus: 


"Functions have been allowed to courts, as to which Congress itself might have legislated ; 
matters have been withdrawn from courts and vested in the executive ; laws have been sustained 
which are contingent upon executive judgment on highly complicated facts. By this means 
Congress has been able to move with freedom in modern fields of legislation, with their great 
complexity and shifting facts, calling for technical knowledge and skill in administration. 
Enforcement of a rigid conception of separation of powers would make modern government 
impossible."* 

In order to function efficiently, each department must exercise some incidental 
powers which may be said to be strictly of a different character than its essential 
tunctions. For example, the Courts must, in order to function efficiently, possess 
the power of making rules for maintaining discipline or regulating procedure, 10 
even though that power may be of the nature of a legislative power. The power 
of making rules of procedure in the Courts is not regarded as of the essence of 
the functions of the Legislature. 11 Again, in interpreting laws and in formulating 
case law, the Courts do, in fact, perform a function analogous to law-making. 
In particular, in dealing with new problems where authority is lacking, the Courts 
have to create the law, even though under colour of interpretation of and 
deduction from the existing law. 

Similarly, the ascertainment of a state of facts upon the testimony of witnesses 
may be incidental to some executive action and is not confined to the judicial 
powers. 12 In fact, the most glaring violation of the strict theory of separation of 
powers is to be found in the administrative agencies in the American system of 
government today. Most of these bodies combine in themselves the legislative 
function of subordinate legislation ; the executive function of investigation and 
prevention of complaints against breaches of the statute which it has to 
administer as well as of the rules and regulations made by itself ; 14 and the 
judicial function of adjudicating disputes and complaints 14 arising under such 
statute and subordinate legislation. 1414 Questions have indeed been raised from 
time to time whether such concentration of functions offends against the principle 
of Separation of Powers or even the more widely acknowledged common law 
principle that the functions of prosecutor and judge should not be combined in 
the same hands. 1 * Nevertheless, the American Supreme Court has upheld such 
concentration of functions, by resorting to some quibbles. 

Firstly, it has said that the functions of subordinate legislation and adminis- 


(8) Woodrow Wilson, Constitutional Gov¬ 
ernment in the U.S., (1908). p. 56. 

(9) Frankfurter, The Public and its Gov¬ 
ernment, quoted in Schwartz, American 
Constitutional Law, 1955, p. 286. 

(10) See e.g.. Art. 145 (I), post. 

(11) Wayman v. Southward, (1825) 10 Wh. 
1 (42). 


2) Willoughby. Constitutional Law, Vol. 

I) Cf. Boycc Motor Lines v. U. S., (1952) 
U.S. 337. f 

I) Fed. Trade Commit, v. Cement Insti- 
(1948) 333 U.S. 683. 

>) Marcello v. Bonds, (195.'') 349 U.S. 302. 
i) Il'onp Yang Sang v. McGrath, (1950) 
U-S. 33 (45) Jackson J. 
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trative adjudication are not essentially legislative or judicial functions, but only 
quast-legislative and guost-judicial. 13 

Secondly, as to the concentration of the functions of the investigator, 
prosecutor and judge in the same administrative tribunal, the Court has said 
that it is necessary for effectuating the policy of the Legislature in a matter 
requiring administrative determination, the subject being not fit lor determination 
by a court of law. 14 * 14 Even the charge of bias against an administrative tribunal 
because of its having prc-conccivcd views on the subject-matter of adjudication 
has been brushed aside on the same ground. In England, it has been held that 
persons who had taken part in the promulgation of an order or regulation cannot 
afterwards sit for adjudication of a matter rising out of such oider, 114 because 
of the likelihood of their being biased |see Vol. I. p. 347J. In the United States, 
on the other hand, it has been held that members of the Federal Trade Commis¬ 
sion, who in their testimony before congressional committees had expressed the 
opinion that the multiple basing point system was in the nature of a restraint of 
trade in violation of the Sherman Act, were not disqualified from deciding a 
complaint of violation of that Act by resorting to the multiple basing point 
system, because it was the policy of Congress that complaints against such trade 
practices should be heard by persons who had gained experience from their work 
as commissioners. 14 No English case has gone so far. 

The modern interpretation of the doctrine of Separation of Powers, therefore, 
is that one organ or department of government should not usurp the functions 
which essentially belong to another organ. Thus, the formulation of legislative 
policy or the general principles of law is an essential function of the Legislature and 
cannot be usurped by another organ, say, the Executive.''* The form of government 
has no final effect upon the application of the doctrine, though it may limit the 
extent 20 of its application. Hence, the fact that the Constitution of India adopts 
the Parliamentary form of government to the exclusion of the Presidential form of 
the American type should not be supposed as absolutely excluding a differentiation 
of functions. For, the doctrine has been largely aj>p!icd in Australia, where also 
the Parliamentary system of the British tyj>c prevails. 

(B) England.— Of course, in the Parliamentary system of government as it ex¬ 
ists in England, there is a blending of the legislative and executive functions in 
the hands of the Executive organ, and, on the other hand, the Legislature has 
supreme power to determine its own powers and those of the other organs of 
government; but even there, the Legislature refrains from usurping what arc essen¬ 
tially deemed to be functions belonging to another organ of government. Thus, 
by a self-denying ordinance, the English Parliament has provided that no measure 
relating to the raising of revenue or the expenditure of the public moneys shall 
even be considered by it. except on the recommendation of the Executive 3 ' because 
financial administration has been regarded as an essential responsibility and func¬ 
tion of the Executive. At the same time, it is an equally fundamental principle 
of the English system that the Executive shall have no power to impose taxes 
in any form without the concurrence of the Legislature,—taxation being regarded 
as an essentially legislative function. 33 

(C) Eire. —Under the Irish Constitution, the principle of separation of powers 
has been deduced from several provisions. 

Art. 6 says— 


"All powers of government, legislative, executive and judicial, derive, under Cod, from 
the people and are exercisable only by or on the authority of the organs of the State established 
by the Constitution”. 


(17) Humphrey’s Executor v. U. S., (1935) 
295 U.S. 602. 

(18) R. v. Sunderland Justices, (1901) 2 
K. B. 357. 

(19) Mutual Film Corporation v. Industrial 
Commission, (1915) 236 U.S. 230: Yakus v. 
U. S., (1943) 321 U.S.. 414. 


(20) Victorian Stevedoring Co. v. Dignan, 
(1931) 46 C.L.R. 73 (7/4). 

(21) CJ. Willoughby, Government of 
Modern States, p. 239. 

(22) Attorney-General v. Wilt's United 
Dairies, (1921) 91 L.J. K.B. 897 ; Ferries v. 
Scottish Milk Board, (1937) A.C. 126. 
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It has been held that 


"the manifest object of this Article was to recognise and ordain that all powers of govern¬ 
ment should be exercised in accordance with the well-recognised principle of the distribution 
of powers between the legislative, executive and judicial organs of the State and to require 
that these powers should not be exercised otherwise. The subsequent articles are designed to 
carry into effect this distribution of powers”.** 

Arts. 34-37, relating to the powers of the High Court and other Courts, have 
been interpreted to have the effect of vesting “in the Courts the exclusive right 
to determine justiciable controversies*'.” 

But the doctrine has not been pushed to the logical extreme of depriving 
authorities lawfully established under other provisions of the Constitution, of 
incidental and ancillary powers. Thus, it docs not prevent the delegation of sub¬ 
ordinate legislative powers to the Executive in respect of matters of detail requiring 
expert knowledge or to vest quasi-judical powers in administdative bodies, c.g., 
a Land Commission for the acquisition of land.” 

(D) Australia .—The Commonwealth of Australia Constitution Act, 1900 
purports to follow the doctrine of separation of powers by vesting the three 
branches of governmental power in three different bodies. Thus, 

S. 1 says that— 

“The legislative power of the Commonwealth shall be vested in a Federal Parliament . . 

S. 61 provides— 

“The executive power of the Commonwealth is vested in the Queen and is exercisable 
by the Governor-General as the Queen’s representative . . 


S. 71, on the other hand, provides— 

“The judicial power of the Commonwealth shall be vested in a Federal Supreme Court . . . 
and in such other federal courts as the Parliament creates . . . ." 

It is evident, therefore, that in the absence of any contrary provision, the 
principle of separation of powers is embodied in the Constitution. 1 It was intended 
to confine to each of the three departments of government the exercise of the 
power with which it was invested by the Constitution. 2 

It has, accordingly, been held that under the Australian Constitution, judicial 
and non-judicial functions cannot be united in the same person or body of persons 
and that judicial functions can be vested only in a ‘court*, 1 Nor can it designate 
a non-judicial body (such as an industrial arbitrator) as a ‘court* and then confer 
judicial functions upon it. 1 Thus, though it is possible to create a ‘tribunal’ with 
‘the trappings of a court’, such as a Board of Review to review the decisions of the 
Commissioner of taxation,” to vest judicial powers, such as the power of fining 
or imprisoning a citizen, in any tribunal other than a 'court* would be violative ol 
s. 71 of the Constitution Act. 1 

Conversely, non-iudicial powers cannot be vested in a court except in so far as 
such powers arc incidental to the ‘judicial power*, within the meaning of s. 51 (xxxix). 

The theory also applies, broadly, as between the legislative and executive 
functions but in this sphere, it admits of an exception of the Executive being 
vested with the power to make subordinate legislation. But such delegation ot 
the legislative power has been supported on the ground that in conferring sub¬ 
ordinate power, the Legislature docs not abdicate its legislative power and the 
delegatee always remains under the control of the Legislature. 1 

(E) India.— Though the executive power of the Union and of a State arc vested 
by our Constitution in the President and the Governor, respectively, by Arts. 53 (l) 


(23) Buckley v. Alt. General, (1950) Ir. R. 
67 ( S /). 

(24) Pigs Marketing Board v. Donnelly, 
(1939) Ir. R. 413. 

(25) Fisher v. Irish Land Commission, 
(1948) Ir. R. 3. 


(I) A G. of Australia v. R. & The 
Boilermakers ’ Society, (1957) 2 All E.R. 


v. 


Dignan, 


(5/) PC . . 

(2) Victorian Stevedoring Co. 

(1931) 46 C.L.R. 73 (96). 

(2a) Shell Co. v. Fed. Cornmr. of Taxa¬ 
tion, (1931) A C. 275. 
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and 154 (I), there is no corresponding provision in our Constitution, vesting the 
legislative and judicial powers in any particular organ. It has, accordingly, been 
held that there is no rigid separation ol powers 2 ” ' under our Constitution as under 
the Australian Constitution. In the result, there is no bar against vesting the 
judicial powers of the State in a tribunal other than a ‘court’, strictly so-called. 
The very fact that Art. 136 (1) or 227 (I) mentions both courts and tribunals shows 
that the judicial power of the State may lx- vested in courts and tribunals, even 
though the two classes of judicial authorities may differ as to the nature of the 
questions referred to them, the procedure to be followed by them and the like. 1 

But though the Supreme Court, in the Delhi Lours Act case noticed that our 
Constitution docs not vest the legislative and judicial powers in the Legislature and 
the Judiciary in so many words, the majority, in effect, imported the essence of the 
modern doctrine of Separation of powers, applying the doctrines of constitutional 
limitation and trust. 2 ” None of the organs of government under the Constitution 
can. therefore, usurp the function or powers which arc assigned to another organ 
by the Constitution, expressly or bv necessary implication. On the same prin¬ 
ciple, none of the organs can divest itself of the essential functions which belong 
to it under the Constitutioin. 

It was pointed out that though the functions (other than the executive) were 
not vested in particular bodies, the Constitution, being a written one, the powers 
and functions of each must be found in the Constitution itself. Thus, subject 
to exceptional provisions like Arts. 123 and 213 (power to make ordinances during 
recess of Legislature) and Art. 357 (exercise of legislative powers by President in 
case of breakdown of constitutional machinery in the States), it is evident that 
the Constitution intends that powers of legislation shall be exercised exclusively 
by the Legislature created by the Constitution. ».*., by the Parliament in the case 
ot the Union. As Kania C.J. observed— 

"Although in the Constitution of India there is no express separation of powers, it is 
clear that a Legislature is created hv the Constitution and detailed provisions are made for 
making that Legislature pass laws. Is it then too much to sav that under the Constitution 
the duty to make laws, the duty to exercise its own wisdom, judgment and patriotism in 
making laws is primarily cast on the Legislature? Does it not imply that unless it can he 
gathered from other provisions of the Constitution, other bodies—executive or judicial, are 
not intended to discharge legislative functions?"* 1 * 

Similarly, Mukhcrjca J. observed— 

"Law-making undoubtedly is a task of the highest importance and responsibility and 
as our Constitution has entrusted this task to particular bodies of persons chosen in particular 
ways ; and not only does it set up a machinery for law making but regulates the methods by 
which it is to be exercised and makes specific provisions for cases where departure from 
the normal procedure has been sanctioned, the prima facie presumption must be that the 
intention of the constitution is that the duty of law-making is to be performed primarily bv 
the legislative Ixwly itself.”’** 

The same thing was expressed bv Mahajan J. as regards the judicial power 
thus: ' 1 


.... the Constitution trusts to the judgment of the body constituted in the manner 
indicated in the Constitution and to the exercise of its discretion bv following the procedure 
prescribed therein. On the same principle the Judges arc not allowed to surrender their 
judgment to others. It is they and they alone who arc trusted with the decision of a case 
They can. however, delegate ancillary powers to others, for instance, in a suit for accounts 
and in a dissolution of partnership, commissioners can be entrusted with powers authorising 
them to gne decision on points of difference between parties as to items of account ”**> 


The majority of the Supreme Court 2 ” proceeded to this conclusion upon the 
ordinary rule of statutory construction: 

"If a statute directs certain acts to be done in a specified manner bv certain persons 

!hrl n Cr m^™ CC "?• aV ,han ,haf s P c< ‘ ific<J h Y any other person than is 

there named is impliedly prohibited. 4 ^ 

(2b) In re Delhi Laws Act. 1912. (1951) 

S.C.R. 747: (1950-51) C.C. 328 (337. Kania 
C.J.; 342 -4, Mahajan J. ; 349-350, Mukhcrjca 


(3) A. C. Companies v. Shanna. (1965) 

I S.C. A. 723 (737). 1 1 

(4) Crawford. Statutory Construction, p. 
334. fSec also Vol. I, p. 31]. 
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Thus it is, that the view expressed by the Author at p. 210 of the First 
Edition of this Commentary, that notwithstanding the refusal of the framers of 
our Constitution to introduce a rigid separation of powers in the Constitution, 
there is a differentiation of functions between the Executive, Legislature and 
Judiciary and that no organ can constitutionally assume the powers that 
essentially 5 belong to another organ, has come to be confirmed by the observations 
of the Supreme Court in the Delhi Laws Act case, 2b and also in the later case of 
Ram Jaway a. 5 6 

The matter becomes more interesting in view of the fact that Sastri C.J., who 
was himself a party in the Delhi l^tws Act case,* 6 later observed 7 that that case* 6 
had laid down no principle which might be of assistance for future application: 

•‘While undoubtedly certain definite conclusions were reached by the majority of the 
Judges who took part in the decision in regard to the constitutionality of certain specified 
enactments, the reasoning in each case was different and it is difficult to say that any particular 
principle has been laid down by the majority which can be of assistance in the determination 
of other cases.” 

lint, notwithstanding the above pronouncement of his Lordship, this Author 
ventured to submit, in his Cases on the Constitution * that the majority judg¬ 
ments in the Delhi Laws Act* case had laid down two principles, as follows— 

I. That the essential legislative functions cannot be delegated. 

II. That conditional legislation and the conferment of the power of sub¬ 
ordinate legislation, short of delegation of the essential legislative functions, are 
valid. 

In Rainarain v. Patna Administration 9 and Harishankar v. State of MA, ,# 



consent, it follows that it cannot be usurped by the latter without the formers 
consent. 

So. whenever there is a complaint that an organ of government has uncon¬ 
stitutionally usurped powers not assigned to it or has abdicated the functions 
entrusted to it, the following two questions have to be examined under our 
Constitution, as under other Constitutions: 

(<i) Has the organ in question an unlimited power to determine its own powers 
and functions? (fc) To what organ does the power in question essentially belong t 

(a) On the first question, the fact of a Constitution being written offers a 

definite answer, namely, that all the three organs derive their powers from the 
same instrument and each exercises powers limited by the same." So state . 
doctrine, in effect, means that an organ with limited powers must not excced 
powers as defined by the instrument by which powers have been conferred upon 
it. and the limitation is not necessarily dependent upon the federal or unitary 
character of the government. 12 .. j, 

(b) But there is no clear agreement as to the precise scope of the three Kim 
of power or function. Shortly speaking.— 

“The legislative power is the power to make laws and to alter the. 
executive power is the power to see that the laws are duly executed and enforced . 1 


(5) As distinguished from the exercise of 
'incidental' or 'aucillarv’ powers face P- 325 
ante ) which rests upon the principle—“Every¬ 
thing necessary to the exercise of a power 
is implied in the grant of a power.” 

(6) Ram Jawaya v. State of Punjab, 

(1955) 2 S.C.R. 225 (236). 

(7) Kathi Raning v. Saurashtra, (1952) 

S.C.R. 435 (444). 


(8) Author's Cases on the Constitution 

(1950-51). p. 377. . . . 

(9) Rainarain v. Chairman, Patna Aami 
nistration Committee, (1955) 1 S.C.R. 29. 

(10) Harishankar v. State of M. P-, 

(11) Cf. Cooley. Constitutional Limitations, 

?th (l/J. 26 v. Burah, (1878) 3 A.C. 889 
(90S). 
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power is the power to construe and apply the law when controversies arise concerning wliai 
has been done or omitted under it.'"* 

In other words— 

(t) Legislative Function .—The legislative function consists in the laying down 
of rules of conduct binding on the members of the State and includes the making 
of new law, and the alteration or repeal of existing law, or the application of 
existing law with substantial modification.*■ ,4 ' ,% 

In a modern State, however, the function of the Legislature does not consist 
simply of law-making. In formulating a policy, it has to determine how the 
policy shall be carried out, by whom and how funds shall be available for the 

purpose. 14 * 11 

(ft) Executive Function .—The executive function includes the direction of the 
policy and administration of the affairs of the State within the limits of the law 
of the land, 14 * 14 * and the detailed carrying on of government according to law. In 
other words, the Executive is concerned with “the execution of the will of the 
State as ... . has been formulated and expressed in terms of law". 1 * 

As to ‘executive* function, see further, under Art. 53 (I), past. 

(iii) Judicial Function .—The primary function of the judicial organ is to inter¬ 
pret the law and to apply it in all cases and disputes brought before the Court for 
their decision. The judicial power is "the power which every sovereign authority 
must of necessity have to decide controversies between its subject*, or between itself 
and its subjects, whether the rights relate to life, liberty or property*'. 20 As to 
interpretation of the law, it is to be noted that the Courts have no general power 
to interpret the laws passed by the Legislature : they can only decide cases properly 
brought before them, and in the determination of those particular cases, they 
can interpret the will of the Legislature according to established canons of inter¬ 
pretation. As the American Supreme Court has observed— 

"Judicial power is the power of a Court to decide and pronounce a judgment and carry 
it into effect between persons and parties who bring a case before it for decision." :i 

But though there is a general agreement as to the broad differentiation between 
the three functions, there is indeed no such definite demarcation at the margins, 
and different views arc taken under different Constitutions as regards the extent 
of its application. Anyway, we may make an attempt to discover the generally 
accepted propositions indicating the boundaries between these different functions’: 

(a) Executive and Legislative Functions .—The essentials of the legislative func¬ 
tion being the determination of the legislative policy ** and its formulation and 
promulgation as defined and binding rules of conduct, the Executive cannot, in 
the exercise of its administrative powers, assume the power to make laws. 23 The 
power to ‘make law' means the power to determine what the law shall be, as 
distinguished from any question relating to execution of a law.* 4 Similarly, 
taxation and appropriation of public money arc regarded as legitimate functions 
of the Legislature in all countries which have adopted the English system of 
representative government.* 5 The Executive would not he allowed to usurp these 


(13) Cooley. Constitutional Law. p. 48. 

(14) In re Delhi Laws Act, 1912. (1950-51) 
C.C. 328 (332, 340. 35/, 358). 

(15) Vanarsi v. State of M. P., A. 1958 S.C. 
909. 

(16) Yakut v. U. S.. (1943) 321 U.S. 414. 

(17) Our Constitution also vests in the 
Legislature the sole power of making grants 
(Arts. 114 (3): 204 (3)] and of imposing 
taxes (Art. 265). 

(18) Keith, Introduction to Br. Constitu¬ 
tional Law. p. 2. 

(18a) Ram Jatcaya v. State of Punjab, 
(1955) 2 S.C.R. 225 (236). 

(19) Garner, Political Science and Govern¬ 
ment, p. 677. 

c2—43 


(20> Huddart Parker v. Moorehead, (1908) 
8 C.L.R. 330 (357). approved by the Privy 
Council in Shell Co. v. Fed. Commissioners, 
(1931) A C. 275 (295). 

(21) Muskrat v. V. S., (1911) 219 U.S. 346 
(356). 

(22) Yakus v. V. S.. (1943) 321 U.S. 414. 

(23) In re Delhi Laws Act, 1912, (1950-51) 
C.C. 328 (344-S). 

As to how far the Legislature can delegate 
this function, see under 'Subordinate Legis¬ 
lation', under Art. 245, post. 

(24) Cf. Jaiindra v. Province of Bihar, 
(1949) F.L.J. 225 (239, 248). 

(25 ) Cf. Arts. NO 114-117, 265-266 of our 
Constitution. 
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functions even indirectly. Hence, the Executive cannot make an agreement 
involving expenditure of public money, 1 nor impose a financial burden on the 
subject without authority of the Legislature. 2 

Similarly, the setting up of Courts is a legislative power, 3 and the Executive 
cannot, therefore, establish a tribunal without Parliamentary authority. 4 

(b) Judicial and Legislative Functions.—" The distinction between a judical 
and a legislative act is well-defined. The one determines what the law is, and 
what rights the parties have with reference to transactions already had; the other 
prescribes what the law shall be in future cases arising under it”. s "A judicial 
enquiry investigates, declares and enforces liabilities as they stand on present 
or past facts and under laws supposed already to exist. That is its purpose and 
end. Legislation, on the other hand, looks to the future, and changes existing 
condtions by making a new rule to be applied thereafter to all or some part of 
those subject to its power”. 4 “To declare what the law is or has been is a judicial 
power; to declare what the law shall be is legislative”.' It is not for the Judges 
to alter the law, even though they have reasons to doubt the wisdom or justice 
of any provision or to find that the Legislature has made a mistake or was even 
deceived.® 

A. Since it is the function of a court to ascertain the facts of a case presented 
before it and to apply to those facts the established principles of law, while it is 
the function of Parliament to determine questions of public interest on consi¬ 
derations of public policy* courts will not intervene to prevent such matters being 
placed before Parliament, even where some private interest is involved. Thus, 
an injunction will not be issued to restrain a party from applying to Parliament 
or from opposing an application to Parliament even though he has entered into 
an agreement not to do so.* 

Nor will the Judiciary encroach upon the proper sphere of the Legislature 
on other matters. Thus, the levying of a tax, that is to sav, the determination 
that a given tax shall be imposed, assessed and collected in a certain manner, 
is a legislative function. 14 The Legislature may prescribe the basis, fix the rate 
and require payment as it may deem proper. 11 The Courts cannot, therefore, 
question the validity of a tax on the mere ground of its cxccssivcncss. "The 
power to tax may be exercised onpressively upon persons, but the responsibility 
of the Legislature is not to the Courts, but to the pcoolc by whom its members 
arc elected". 12 It is no part of the function of the Court to enquire into the 
reasonableness of a tax, cither in respect of the amount or of the property on 
which it is imposed. 13 The Courts can interfere with the taxing power of the 
Legislature onlv when the Legislature violates some provision of the Constitution, 
e.g., the guarantee of equal protection of the laws. 

For the same reason, the determination of rates 4 or fees for the services of 
public bodies is a legislative act. Similarly, the prescribing of penalties for the 
violation of laws is a legislative act and the Courts have no power to add to the 
penalties prescribed by law. 14 

Nor would the Court in the exercise of its powers, go to the extent of con¬ 
trolling the Legislature as regards its internal matters, e.g. —(i) to pass upon the 


(11 Commonwealth v. Colonial Combine 
Co.. (1922) 31 C.L.R. 421. 

(2) A. G. v. Commonwealth, (1935) 52 
C.L.R. 533. 

(3) Cf. Fntrv 3 of List TI of Sch. VTT of 
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(4) Wate’side Worker? Federation v. 
Commameralth. (1920) 14 C.L.R. 276. 
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99 US. 700. 

(6) Prentis v. Atlantic Coast Co., (1908) 
211 U S. 210. 

(7) Or den r. Wach’cd-e. 2 Cr. 276 ; Dash 
v. Van Kleeck, (1811) 7 Johns. 498. 


(8) Labrador v. The Queen, (1893) A.C. 
104. 

(9) Rilston Corft. v. Wolverhampton Corp., 

(1942) 2 All ER. 447 ( 4S1). 

(10) Willoughbv. Constitutional Law. Vol. 
ITT. p. 667. 
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433. 
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533 : Theat v. White. (1901) 181 US. 264. 
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(14) Steuart Cr Rro. v. Rowles. (1943) 322 
U-S. 398. 
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credentials of a person claiming membership of a legislative body ; ( 11 ) to prescribe 
rules of procedure in the legislature* 14 

3. On the other hand, as has been already stated, interpretation of laws is 
the exclusive function of the Judiciary ; the Legislature is not competent to say 
how its own laws should be interpreted or applied in particular cases.*'” 1 ' 1 lie 

function of the Legislature is to aftect the rights of individuals in the abstract by 
laying down rules of general applicability, addressed to unspecified persons ; it is 
the business of the courts to apply those rules in the determination of the rights 
of particular individuals who seek such adjudication from the courts. 

Nor should the Legislature take up the function of adjudicating disputes 
between private parlies as to their legal rights which is the function of duly 
constituted Courts in all civilised countries. 1 * 70 Such ad hoc legislation directed 
against particular named individuals relating to their legal rights is "not far 
removed from the notorious parliamentary procedure formerly employed in Lriiain 
of punishing individual delinquents by passing bills of attainder''.'" 

The same thing is pronounced by the American Supreme Court in dilferent 
words— 

"The theory of our government, State and national, is opposed to the deposit of unlimited 
power anywhere. The executive, legislative and the judicial branches arc all of limited and 

defined powers.No Court would hesitate to declare void a statute which enacted that 

A and U who were husband and wife to each other should be so no longer, but that A 
should thereafter be the husband of C, and D the wife of D. or which should enact that the 
homestead now owned by A should no longer be his, but shoultl henceforth be the property 
0 / B .”»» 


(c) Judicial and Executive Functions. —Since it is the business of the Courts 
to apply the Constitution and the laws in cases properly brought before them, 
the Judiciary exercises control over Executive action in so far as it would refuse 
to uphold as valid any act of the government which is not supported by the 
Constitution 37 or by some law,** The authority of the Courts as regards executive 
action arises when the Executive exceeds its authority, in which case the agents 
and instruments through which the action is carried out, are personally responsible 
to law and the Courts. Even under the unwritten Constitution of England, it is 
the duty of the Courts to sec whether the Executive acts in excess of the law. 
(Sec Vol. I, pp. 250, 305. 332J. 

Judicial control over executive action is, however, limited by the principle 
that the Judiciary will not encroach upon what belongs properly to the executive 
sphere. From this it follows that— 

(a) It is not the business of the Courts to pass judgment upon the policy of 
executive action, c.g., the acts of the department of foreign affairs. 24 The exercise 
of political power is not within the province of the judicial department. 24 

"The Constitution has many commands that arc not enforceable by Courts because they 
clearly fall outside the conditions and purposes that circumscribe judicial action. The Con¬ 
stitution has left the performance of many duties in the governmental scheme to depend on 
the fidelity of the executive and legislative action and. ultimately, on the vigilance of the 
people in exercising their political rights.”' 


(15) Willoughby. Constitutional Law, Vol. 
HI, p. 1622. 

(16) Ram Prasad v. State of Bihar, (1953) 
S.C.A. 578 ( 584 ). 

(17) Ameerunissa v. Mahboob, (1953) S.C.A. 
565. 

(18) Chiranjit Lai v. Union of India, (1950) 
S.C.R. 869 (801, Sastri. J.). 

(19) In England a Bill of Attainder is. at 
least, obsolete (Keith, Constitutional Law, 
1939 p. 245). In the U.S.A., it is expressly 
prohibited by the Constitution (Art. I, ss. 

(20) Sec also Rottschaffer, Constitutional 
Law,, 1939, pp. 50-51. 


(21) Loan Association v. Topeka, (1875) 87 
U.S. 655. 

(22) Kendall v. United States, (1838) 12 

Pet. 524. 

(23) Eastern Trust Co. v. McKenzie Co., 
(1915) A.C. 750; Eshugbayi v. Nigerian Gov¬ 
ernment, (1931) A.C. 662 ; Liversidge v. 
Anderson, (1942) A.C. 206. 

(24) Cherokee Nation v. Georgia, (1831) 6 
Wall. 50. 

(25) Williams v. Suffolk Ins. Co.. (1839) 13 
Pet. 415: Ouackenbush v. U. S., (1900) 177 
U.S. 25. 

(1) Cole grove v. Green, (1945) 328 U.S. 
549 (556). 
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li is on the above principle that the American Judiciary has refused to deter- 
mmc the following questions as ‘political’ and belonging to the exclusive province 
of the Executive authority: (i) Ihc correctness of the decision of the President 
acting under authority of a law, as to the necessity of calling out the militia to 
repel an invasion or to suppress an insurrections (,V) How long it would be 
lawful for the government to continue military occupation of a territory affected 
with disorder. 2 3 (in) To determine whether a foreign State is at peace or in a 
state of war or neutrality with the United States.- («,) To determine which of 
two or more contending foreign States shall be recognized by the American 
Government. 3 5 6 * (i v ) The question whether a given person is to be recognized as 
the sovereign* or accredited agent of a foreign government. 7 8 (vi) Whether a 
treaty or agreement entered into by the United States has been sufficiently ratified 
by the foreign State concerned.- ( 111 ) The title or sovereignty of the United States 
over a foreign territory • (wi«) Anything which touches upon foreign policy has 
been held to be political and, accordingly, outside the pale of judicial review, e.£„ 
whether a foreign air carrier should be granted permission to operate in the United 
States, even though the exercise of the Presidential power in this behalf be 
regulated by legislation ; 10 (t.v) Implementation of the obligations under a treaty 
or international agreement. 11 1 

(b) Another self-imposed limitation is that Courts will not interfere with 
matters which aie by the Legislature committed to the discretion of administrative 
authorities. 12 Of course, where the administrative authority refuses to exercise 
the discretion which it is his duty to exercise under the law, the Court may 
compel him to exercise it, but the Court will never direct how the discretion is 
to be exercised. 13 

On the other hand, the Executive has no authority to pass upon the validity 
of a judgment and it is bound to assist in enforcing it even though the Executive 
may believe it to be erroneous. 14 It is the duty of the Executive to carry out the 
decisions of Courts of competent jurisdiction and not to avoid or circumvent them. 

1 bus, in rhe King v. Speyer, 1 * Lord Reading (L.C.J.) observed— 

"This is ihe King’s Court ; we sit here to administer justice and to interpret the laws of 
the realm in the King’s name. It is respectful and proper to assume that once the law is 
declared by a competent judicial authority, it will be followed by the Crown."'* 

In another case,'* where a person was restrained by Court from receiving 
certain monies from the Government, but Government nevertheless paid him the 
monies, contending that Government had, under the statute, the discretion to 

S and that the Court had no ground to interfere with the discretion, the Privy 
mcil, negativing the contention, observed— 

"If it was a case of a private individual, he would be clearly bound to make good the 
wrongful payment and purge his contempt. In the case of the Crown there is no ground for 
the proposition that the Government were given such power by the Legislature over the 
subject-matter and that the Courts have no ground for interfering at all. directly or indirectly, 
with the exercise of such a discretion. There is nothing on which to found the existence 
of the alleged discretion or to support a decision which pronounced the Executive Government 
free to dispose of monev the right to which is sub-judice inter partes and held in medio by 
the order of the Court . 


(2) Martin v. Mott, (1827) 12 Wh. 19. 

(3) Neeley v. Henkel, (1901) 180 U.S. 109. 

(4) Williams v. Suffolk Insurance Co., 
(1839) 13 Pet. 415. 

(5) Jones v. V. S.. (1890) 137 U.S. 20. 

(6) In England also, it is the business of 
the Executive to determine the status of a 
foreign Government and the Courts will take 
as conclusive the information received from 
the Secretary of State in case of any uncer¬ 
tainty [Duff Development v. Govt, of Kclan- 
tan, (1924) A.C. 797 (H.L.)|. 

(7) Ex parte Raid, (1890) 135 U.S. 403. 

(8) Terlindcn v. Ames, (1902) 184 U.S. 270. 


(9) Wilson v. Shaw, (1906) 204 U.S. 24. 

(10) C. 6f S. Airlines v. IP. S. Corpn., 
(1948) 333 U.S. 103 [109). 

(11) U. S. v. Pink, (1942) 315 U.S. 203 ; 
V. S. v. Pink, (1942) 331 U.S. 503 (5/4). 

(12) F. C. C. v. Poltsville Broadcasting Co.. 
(1940) 309 U.S. 134. 

(13) On this point, sec further under 
Manilamus, Art. 226, post. 

(14) Coolcv. Constitutional Law. p. 203. 

(15) The King v. Speyer. (1916) I K.B. 596. 

(16) Eastern Trust Co. v. McKenzie Mann 
& Co., (1915) A.C. 750. 
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The non-existence of any right to bring the Crown into Ckmrt . does not authorise 

the interference by the Crown with private right at its own mere will. 

It is the duty of the Crown and of every branch of the Executive to abide by and obey 
the law. If there is any difficulty in ascertaining it the Courts are open to the Crown to sue, 
and it is the duty of the Executive in cases of doubt to ascertain the law, in order to obey it, 
not to disregard it."''* 

On the same principle, it lias been held, in India, that Government may in 
proper cases be bound by an injunction issued in a proceeding to which it is not 
a party .* 1 

"But then it was asked—What wotdd happen if the Collet tor ignored the order of the 
Court? What remedy would the appellant have if it had omitted to ask lor specific rebel 
against the Collector? It is highly improbable that any officer of the Government would set 
the Court in defiance. It is impossible to suppose that* Government would countenance 'tub 
conduct at that."'' 

Nor can the Government anticipate the judgment of the Court in an applica¬ 
tion for habeas corpus, and issue a fresh order of arrest during the pendency of 
the proceeding and without communicating it to the Coutt, with the object of 
floutuig the judgment of the Court.** 

Our Constitution, of course, differs from the American 1 * and Australian-" 
Constitutions in so far as there is no attempt at any express introduction of the 
doctrine of Separation of Powers, by ‘ vesting ’ the executive, legislative and judicial 
powers in different organs. Our Constitution vests the ‘executive power’ in the 
President (Art. 53 (I)), but there is no corresponding ‘vesting’ provision as regards 
the legislative and judicial powers. From this, it is evident that the framers did 
not intend to introduce any rigid application of the doctrine of Separation of 
Powers into our Constitution as would tend to divide them into water-tight com- 

f artments. As we shall see just now, at least as between the Legislature and the 
udiciarv there is no such rigid separation of powers under our Constitution, as 
debars the American Legislature to “set aside judgements of Courts, compel them 
to grant new trials, order the discharge of offenders or direct what steps 
shall be taken in the progress of a judicial enquiry”.** 

Power of the Legislature to override judicial decisions. 

(A) U.S.A. —The fundamental principle followed in the United States is that 
the Legislature cannot pass judgments or decrees.” Hence.— 

(o) The Legislature cannot override, annul or modify judicial decisions by 
rcstrospectivc legislation.* 1 * 

"Legislative action cannot be made to retroact upon past controversies and to reverse 

decisions which the Court in the exercise of their undoubted authoritv have made . this 

would not only be the exercise of judicial power, but it would l>e its exercise in the most 
Objectionable and offensive form, since the Legislature would in effect sit as a Court of review 
to winch parties might appeal when dissatisfied with the rulings of the Courts.”” 

"A Legislature has no power to reverse a judgment rendered by a Court. Neither can 
it modify a judgment, nor impair the remedies by which it mav be enforced. The Legislature 
cannot directly adjudicate controversies.”* 4 

Hence, nothing short of an amendment of the Constitution itself can avoid 
the undesirable effects of an unpopular decision. 

„ (l Secrela, y °f Su,te - < 1808 ) (21a) Me Culloch v. Virginia, (1898) 172 

-- ao. zzo P.C. us |o-> ° 

(18) In re Gofxilan, (1952) II M.L.J. 690. 

(19) Cf. Art. I. Sec. 1 ; Art. 2. Sec. I (I); (22) Cooley. Constitutional Law, pp. 395. 

US A^’ SCC ’ * ll,C Cons, *tution of the 401. 

(20) Cf. Sets. I. 61 and 71 of the Common , (2 i) , Coo,t >!l Constitutional Limitations, 

wealth of Australia Constitution Act. Mh ’ P- ,90 - 

ni 2l . ) r '• Chfrokee Nation, (1899) (24) Willis, Constitutional Law, 1st Ed., 

174 U.S. 44a. D . i«o 
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(b) Similarly, a resolution of the Legislature whereby a decree of a Court is 
set aside and a retrial is directed, purports to do a ‘judicial’ and not a legislative 

(c) It would be equally incompetent for the Legislature, by retrospective legis¬ 
lation, to make valid any proceedings which have been had in the Courts but 
which were void for want of jurisdiction between the parties, for, a proceeding 
without jurisdiction being void, the curative Act must be in the nature of a 
judgment. 22 

(d) Again, the Legislature cannot determine what shall be the rights of parties 
in respect of past transactions, i.e., to make declaratory statutes with retrospective 
effect. 24 


“Wherever an aci undertakes to determine a question of right or obligation, or of property, 
as the foundation upon which it proceeds, such act is, to that extent, a judicial one, and not 
the proper exercise of legislative functions.’’** 

(B) England .—The theory of sovereignty of Parliament admits of no limita¬ 
tions upon the power of Parliament to change the law in any way it pleases, and 
the theory of Separation of Powers does not stand in the way of legislative inter¬ 
ference with judicial decisions. 

Under the English system, therefore, the Legislature may validly annul judi¬ 
cial decisions by directing that they be reopened and retried on a different view 
of the law.' It may also directly pass declaratory Acts laying down propositions 
which in effect set aside decisions of the Courts. 2 For example, the decision in 
Priestly v. Fowler* was superseded by the Employers’ Liability Act, 1880; similarly 
Taff Vale Ry. v. Amalgamated Society 4 was superseded by the Trades Disputes 
Act, 1906. Again, in Bowles v. Bank of England* it was decided, following 
Stockdale v. Hansard ,* that it was unlawful for the Government to collect taxes 
under the authority of the Resolutions of the Committee of Ways and Means 
(resolution of either House of Parliament is not law). But the Provisional Collec¬ 
tion of Taxes Act, 1913, nullified this decision by giving statutory force, for a 
limited period, to resolutions of the Committee of Ways and Means. Similarly, 
tlie Indian Divorce Validating Act, 1921, validated with retrospective effect, divorces 
made by Indian Courts which had been declared invalid in Keyes v. Keyes' 

The Legislature, under the English system, may also enact, retrospectively, 
that decisions which were ultra vires owing to want of jurisdiction, should be 
treated as decisions of duly constituted and competent tribunals.* 

(C) Australia .—Following English jurisprudence, it has been held in Australia 
that a legislation, either overriding judicial decisions or validating* them, with 
retrospective effect, docs not constitute an exercise of the ‘judicial’ power. 

But where a change in the law is made, the Legislature cannot interfere with 
the judicial function by laying down that a particular pending proceeding should 
be decided this way or that. Thus, in an Australian case, 10 it was held that a 
regulation made to defeat a possible High Court decision in a case standing for 
judgment is incapable of retrospective effect with respect to a liability already 


(25) The Sinking Fund Cases, (1878) 99 
U.S. 700 ; Willoughby, Constitutional Law. 
Vol. Ill, p. 1620. 

(1) Piare Dusudh v. Emperor, A. 1944 
F.C. 1 (S). 

(2) Craics on Statute Law. 4th Ed., 61. 

(3) Priestly v. Fowler, (1857) 3 M. & W. 1. 

(4) Taff Vale Ry. v. Amalgamated Society, 
(1901) A.C. 426. 

(5) Bowles v. Bank of England, (1913) I 
Ch. 57. 


(6) Stockdale v. Hansard, (1839) 9 A . & 

E. 1. 

(7) Keyes v. Keyes, L.R. 1921 P. 204. 

(8) Tilonko v. Attorney-General, (1907) 
A.C. 93; Piare Dusadh v. Emperor, A, 1944 

F. C. I (9). 

(9) Federal Commissioner v. Munro, (1931) 
38 C.L.R. 153. 

(10 ) Sendall v. Fed. Commissioner, (1911) 
12 C.L.R. 604. 



Part V] 


The Union 


343 


accrued. Similarly, it would not be competent for the Commonwealth Parliament 
to place a meaning upon an Act of Parliament for the purpose of determining 
a proceeding pending in the Court,—for, the interpretation of the law is for the 
Court." 

(D) India .—Owing to the avoidance of a full importation of the doctrine of 
Separation of Powers, the contrary rules of English jurisprudence, relating to the 
foregoing matters, will prevail under our Constitution (subject, of course, to tlie- 
limitations imposed by the Constitution upon the powers of the Legislature to 
legislate in any case). 

Thus, an alteration by the Legislature of the law as settled by the deci¬ 
sions of the Courts does not raise any inference that those decisions were wrong 
or even that those who had proposed the alteration were of that opinion." 

Similarly, where the Legislature changes a law, it may give it a retrospective 
effect, so as to affect pending proceedings also, by enacting that pending pro¬ 
ceedings relating to the matter ‘shall be dismissed and be void’. 13 

But where no amendment of the law is made, and the Legislature directly 
says that some particular pending proceedings shall be discharged, it is a judicial 
act,—a direct disposal of the cases by the Legislature itself,—which it cannot do. 14 
Thus, s. 3 of the West Bengal I^tnd Development and Planning (Amendment) 
Act, 1951, which declared all pending proceedings to have ‘abated’, was declared 
invalid on the ground that it was a direct disposal by the Legislature of the 
pending cases instead of by the Court. 15 

As under the English system, it will he open to the Legislature under our 
Constitution, to override the effect of a judicial decision by legislation. 16 The only 
limitation under the Constitution upon retrospective legislation is that contained 
in Art. 20 (I) which we have already discussed (p. 3. ante). Prior to the commence¬ 
ment of the Constitution, there were many instances where the Legislature had 
enacted laws providing that suits which had been dismissed on a particular view 
of the law must be restored or retried, or providing for the reopening of decrees 
for the purpose of affording relief to the judgment-debtors, and so on. and such 
legislation had been upheld by the Courts as valid." It docs not appear that 
the Constitution has introduced any change in this respect. 

It should be carefully remembered, however, that when a law is declared 
invalid for contravening some constitutional provision (e.g., Art. 14 or Art. 19), 
the Legislature cannot amend or re-enact the law so as to reproduce those offend¬ 
ing provisions, for, then the Court would be at liberty to declare the fresh legis¬ 
lation also as void. Hence, in such cases, though the Legislature can amend the 
law so as to remove the constitutional objection and also reopen the case adversely 
decided for a retrial under the fresh legislation, it cannot override the judicial 
decision, hv merely affirming its unconstitutional legislation. In other words,— 

(a) When a statute is declared unconstitutional by a Court, the Legislature 
cannot directly override that decision and pronounce the statute to have been 
valid or anything done under that statute to have heen valid on the date of that 
judgment.” 1 


HI) Federated Engine Drivers’ Associatior 
v. Broke,, Hitt Co., (1913) 16 C.L.R. 24S. 

(12) Bharat Insurance Co. v. Income-la j 
C ommmjonfr, A. 1934 P.C. 45. 

03) Abeyesekara v. Jayatilaka, (1932) A.C 
260. 

(14) Basanta v. F.mp.. A. 1944 F.C. 86 (9/) 
*13 „ r £ ar Rux '■ State of West Bengal 
™ MS '951 (Cal.), unreported. 
(in) (.1. Jnan Prosanna v. Province o 
Bengal, (1948) 53 C.W.N. 27 (70, 81) (F.B.) 


In rc Valyudam, A. 1950 Mad. 324 (.132) : 
Bhaskar v. Adimulla Khan. A. 1953 Nae. 40. 

fThe contrary view taken hv the Patna 
H«ch Court in Banker v. Jhingan. A. 1952 
Pat. 166 (17 2) is not tenable in view of the 
opinion of the Supreme Court in Rc Delhi 
Laws Ad case. (1951) S.C.R. 7471. 

(17) Pin re Dusadh v. F.mp.. (1944) 6 F.C.R. 
61 (101-102). 

(18) Sahasih v. State of Orissa. (1956) 
S.C.R. 43 (58). 
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(b) It is, however, competent for the Legislature to pass a new law or amend 
the existing law, removing the unconstitutionality and then provide that anything 
done under the offending law shall be deemed to have been done under the new 
law and subject to its provisions. 19 


The Executive has no dispensing power. 

The function of the Executive being to administer and execute the laws 
made by the Legislature, the Excecutive has no power to dispense with the opera¬ 
tion of a law in any particular case. This principle has been established in 
England since the Bill of Rights, 1688 and is bound to follow from the general 
principle that the function of legislation belongs to the Legislature while that of 
the Executive is to apply them to all cases coming within the scope of their 
operation. Even though the Executive head has got the power to pardon a person 
adjudged guilty of an offence, it cannot grant a license to a person to commit an 
act which is an offence under the law 20 21 or exempt a person from a legal obli¬ 
gation or direct that a person who has violated a law shall not be tried for the 
offence. 

Ibis is equally established in the U.S.A. au even though the executive power 
is vested in the President by the Constitution (Art. II, s. 1 (1)] 

I his principle is applicable to all kinds of legislation. Thus, a local authority 
has no power to dispense with the operation of its own bye-laws which have the 
force of law, if propcrlv made.” It has also been seen (Vol. I, pp. 243-6) that 
when the Executive makes rules in exercise of a statutory power, the Executive is 
bound to apply them in the same manner as the statute itself and has no power 
to dispense with such rules in particular cases. Mandamus would issue to enforce 
the observance of the rules against the rule-making authority itself. 23 

In modern times, however, dispensing power is sometimes conferred upon 
the Executive by the Legislature itself, —the power to exempt particular persons 
or property from a general law in emergent or exceptional cases. The American 
Supreme Court has upheld the reservation of such power in the Executive by the 
law or statutory regulation on the ground of 'the practical impossibility of anti¬ 
cipating and providing in specific terms for every exceptional case which may 
arise', having regard to the nature of the subject-matter of the regulation, e.g„ 
in regulations relating to the construction and location of buildings. 23 * 

But. as our Supreme Court has held, 2 ' legislative power to grant exemption 
may be valid only if the law lays down the standards according to which the 
power of exemption is to be exercised. If it docos not, there is likelihood of the 
law being challenged as an unreasonable restriction on some of the fundamental 
rights guaranteed by Art. 19. for, if the executive authority arbitrarily exercises 
the power there is no check over it and no way of obtaining redress if the law 
has left it to his unfettered discretion. 

The power to grant exemption should also be distinguished from the power to 
act according to discretion, when conferred by the statute itself, having regard to 
emergent circumstances.” 


(19) Jagannath v. Slate of Orissa (1954) 
S.C.R. 1046. 

(20) Thomas v. Sorrell, (1673) 124 F..R. 1098 

(21) Ex parte Wells. (1856) 18 How*. 307. 
( 1100 , 1102 ). 

(21a) Kendall v. U. S., (1838) 12 Pet. 524 
(6/3). 

(22) Yabbicom v. King, (1899) 1 Q.B. 444 ; 
William v. Flaxlon Rural Council, (1929) 1 
K.B. 450. 


(23) Goricb v. Fox, (1927) 274 U.S. 603. 

(23a) Gurusuami v. Slate of Mysore, A. 
1954 S.C. 592 : Slate of Assam v. Kcshab, 
(1953) S.C.R. 865. 

((24) Dxcarka Prasad v. Stale of Uttar 
Pradesh, (1954) S.C.A. 204 (2/2) : Harishankar 
v. State of M. P., A. 1954 S.C. 465. 

(25) Ganga Ram v. Tezpur Fishery So¬ 
ciety, (1957) S.C.R. 479. 
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Chapter I.—The Executive 
The President and Vice-President 
The President of India. 52. There shall be a President of India. 

Other Constitutions 

(A) U.S.A .—The Constitution simply vests the 'executive power’ in the 
President (Art. II, s. 1 (/)]. But the American President is not only the head of 
the political system, but also of the national life ; not a mere party chief but "the 
majesty of the people incarnate”. 1 He combines in himself the two English offices 
of the Crown and the Prime Minister,—in the words of Bagchot, —the ‘dignified’ 
as well as the ‘efficient’ functions. 

The position of the American President in the political life of the nation may 
be best summarised in the words of Woodrow Wilson 3 — 

"The nation as a whole has chosen him, and is conscious that it has no other political 

spokesman. His is the onlv national voice in affairs . He is the representative of no 

constituency but of the whole people. When he speaks in his true character, he speaks for 
no special interest. If he rightly interpret the national thought and boldlv insist on it. he i' 
irresistible ; and the country never feels the zest of action so much as when its President is 
of such insight and calibre. Its instinct is for united action, and it craves a single leader." 

The pre-eminent position of the President in the American polity is thus due 
to the fact that he is the only authority who is elected on a nation-wide basis and 
can claim to represent the nation as a whole. While the Senate represents the 
States and the members of the House of the Representatives represent territorial 
constituencies within the States, the President represents the interests of all sections 
of the people of the United States. 

The powers of the President arc even widening just as the Federal Govern¬ 
ment is gaining in strength as against the States, owing to the influence of 
external events such as war, national economic crisis and the like. While the 
framers of the Constitution conceived of Congress as the most important organ 
in the body politic, the President has in fact come to be the most important 
authority in the United States, uncontrolled by little save a remote fear of 
impeachment. Thus, the American President has come to be ‘the foremost ruler 
of the world’, 3 but the principles of American Government have prevented him 
fiom becoming a despot. 3 

Though "the President of the United States governs but docs not reign” 
(Sir Henry Maine), yet, as Laski observes,—"The President of the United States # 
is both more or less than a King ; he is, also, both more or less than a Prime 
Minister". 4 On the one hand, the American President is the ceremonial head 
of the State and has to attend functions which, in England, arc performed by the 
King; on the other hand, the President is the ‘final source of all executive 
decision’, a ‘vital source of legislative suggestion’ and ‘the authoritative exponent 
of the nation’s foreign policy’. Since the Cabinet is nothing more than the 
President’s advisory council, all the. above powers arc to be‘ exercised by the 
President on his sole responsibility and so Laski observes,—‘‘the only person 
responsibly charged with thinking and planning in terms of the whole Union is 
the President”. 4 r 6 

_ l ^ c . other hand, the President’s position is more difficult than that of the 
English Prime Minister in so far as the latter has not, in normal circumstances, 
°b-u e - a r £ ca ' c ‘ tl [ anl House of Commons and it is the policy of the Prime Minister 
which is the policy followed b y Parliament so long as the Prime Minisitcr is in 

pp. ( 'm-9 OBan ’ Govcrnmcnl of People, (3) Haskin. American Government, p. 56. 

in tTe'un^d S S^tcs nStU 68 ° nal GOVernmem M Laski, American Presidency. 1943, 

c2—44 ’ P ’ PP 23 ' 3L 
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oflice. But the American President is ‘at no point the master of the Legislature’. 
Even when his party has a majority in the Congress, he must win the good-will 
of that party in the Congress and the Congress is never, ‘a rubber stamp’ for 
presidential policy. 1 The President may thus initiate policy but cannot control 
it, and when his opposition party dominates in the Congress, or either House of it, 
he can proceed with no certainty. In England, the House of Commons cannot 
refuse to follow the lead of the Prime Minister without overthrowing him. But 
the American Congress can enforce its will against the President without any 
penalty, for, the President is not responsible to Congress. 

The only means available to the President to have a measure carried through 
a recalcitrant Congress arc— (a) to persuade the Congress by holding informal 
meetings with the leaders of the two Houses, and ( b) to inform the people of the 
merits of his proposals so as to bring the pressure of public opinion upon the 
Houses. 

But though the power of the American President to secure the passage of his 
legislative proposals is weaker than that of the English Prime Minister, the negative 
power of the former to withhold the enactment of a measure he does not like 
is much more real and effective. An English Prime Minister can hardly have 
any occasion to advise the Crown to veto a Bill which has been initiated by the 
Government itself. The case with the American President is different; neither 
he nor any of his representatives sits in Congress to initiate or pilot any legislative 
measure and the substance or form of any Bill presented before him for his assent 
cannot be said to be his own. His power to veto (see under Art. Ill, post) a Bill 
with which he docs not agree is almost formidable, and even where he exercises 
a ‘qualified veto’ by returning a Bill to the House which originated it, it is difficult 
to secure a two-thirds majority in each House to override the President’s veto. 
The veto power is thus a potential instrument in the hands of the President to 
control the Legislature which is otherwise a co-ordinate organ of the State. 

It is in foreign affairs, more than in internal administration, that the 
President’s position as the pre-eminent representative of the Nation is felt. Even 
though the power to declare war is vested bv the Constitution in Congress, the 
President may, by his conduct of foreign affairs and use of the armed forces, 
so shape the nation’s foreign policy as to leave Congress no choice hut to declare 
war. Again, though the consent of the Senate is required for the ratification 
of treaties, and Congressional power over appropriation acts as a legislative check 
• on the foreign policy pursued bv the President, nevertheless, the President acts 
as “the sole organ of the federal government in the field of international 
relations”. 5 It is he who gives recognition to foreign governments, acts as the 
channel of communication between the United States and foreign governments, 

• negotiates treaties and ‘agreements’ which do not require the consent of the Senate, 
controls the armed forces as the Commandcr-in-Chicf. Both the Congress as well 
as the Court 5 concede that in the conduct of foreign affairs the President should 
have a larger degree of freedom from legislative interference than in the internal 
sphere. In U. S. v. Curtiss-Wright* the Supreme Court explained it thus— 

"It is quite apparent that if. in the maintenance of our international relations, embarrass¬ 
ment . is to be avoided and success for our aims achieved, congressional legislation 

which is to he made effective through negotiation .and inquiry within the international fi-ld 
must often accord to the President a degree of discretion and freedom from statutory restric¬ 
tion which would not be admissible were domestic affairs alone involved.’’ 

(B) Fifth French Republic .—The new Constitution gives to the President some 
additional powers over those possessed under the Third and Fourth Republics. 
Though the President cannot act. as before, without the counter-signature of the 
Premier (i.e., Prime Minister) and. if the circumstances so require, of another 
Minister as well (Art. 19). he has now a greater freedom in the matter of appoint¬ 
ment of the Premier himself. Above all. the most important of the functions of 

(5> U. S. v. Curtiss-Wright Corf>.. (1936) 

299 U.S. 304. 
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the President, namely, to submit a bill to referendum (Art. 11); to order a dis¬ 
solution (Art. 12) as well as the emergency powers (Art. 16); submission of organic 
laws to the Constitutional Council (Art. 61) are exempted from the requirement 
of counter-signature of Ministers. Evidently, in these important matters, the 
President can act without the concurrence of the Ministry. While under the 
Fourth Republic, the President could not appoint a person as Premier unless and 
until he obtained an express vote of confidence from the lower House of the 
Legislature, under the new Constitution, the President’s power of appointment of 
the Premier is not fettered by any such condition (Art. 12). 

While his ordinary power of veto over legislation is not enlarged, and he still 
possesses only the power to return a bill for reconsideration of Parliament within 
the specified periocl of 15 days (Art. 10). he has a discretionary power to submit 
(or to refuse it) a bill to referendum when it is so requested by the Government 
or by a joint motion of the two Chambers of the Legislature (Art. II). 

Again, though in the matter of dissolution, the President is to consult the 
Premier and the Presidents of the Assemblies, he is not bound to act according 
to their advice (Art. 12). No such power was possessed by the President before. 

The President shall preside over the Council of Ministers (Art. 9). No dis¬ 
tinction is made, as under the previous Constitutions, between formal and 
informal meetings of the Council of Ministers. Under the Constitution of 1958, 
no decision can be taken by the Council of Ministers without the knmvlcdgc of 
the President. The chairmanship of the President over the Cabinet obviously 
detracts from the power and prestige of the Premier. 

More important arc the functions of the President as the head of the State, 
according to which he is supposed to act as an ‘arbiter’ between the different 
organs of the State, and his powers during an emergency. 

(a) Art. 5 of the Constitution of 1958 says— 

"The President of the Republic shall sec that the Constitution is respected. 11c shall 
ensure, by his arbitration, the regular functioning of the public powers, as the countinuity of 
the State. 

He shall be the guarantor of national independence, of the integrity of the territory, 
and of respect for Community agreements and for treaties ’. 

(b) By far the greatest importance must be attributed to the new powers of 
the President in an emergency. Whenever ‘the reeular functioning of the con¬ 
stitutional public powers is interrupted’, the President may take any measures 
‘required by the circumstances’. Of course, he has, in the exercise of this func¬ 
tion, to consult the Premier, the Presidents of the Assemblies and the Constitu¬ 
tional Council (Art. 16). but he is not bound to act according to the advice of any 
of these persons. While under the Fourth Republic, the Premier had the power 
to declare a ‘state of scige’, independently of the President, under the Constitu¬ 
tion of the Fifth Republic, the Premier nas lost that power and the emergency 
pawers have been transferred to the President. Evidently, it shifts the centre of 
gravity in the constitutional system from the Premier to the President. 

(C) Eire. —Art. 12 (1) of the Constitution of Eire, 1937 says— 

"There shall be a President of Ireland (Vachtaran noth Eireann) hereinafter called "the 
President,” who shall take precedence over all other persons in the State . . . ." 

The President of Eire is to take precedence over all the persons in the State, 
but is not designated as its head.*'* His powers and functions arc largely, but not 
wholly, formal. The Constitution expressly provides (Art. 13 (9)], that the powers 
and functions of the President must be exercised only with the advice of the 
‘Government’ (which corresponds to the English Cabinet). But he has the power 
to act ‘in his absolute discretion’ in two matters (Art. 13 (2)): He may refuse 
a dissolution to a Prime Minister who has ceased to command a majority in the 
Dail, and thus bring about a fail of the Ministry (Art. 28 (10)]. On the other 
hand, the Irish President has the power of referring Bills to a referendum, in 

(6-8) Cf. O’Sullivan, Irish Free State and 
its Senate. 
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certain circumstances (Arts. 27, 47 (2)J, in order to secure that the Legislature shall 
not override the wishes of the political sovereign—the people themselves Being 
elected by the people directly, and possessing the above powers, the position of the 
Irish President is far better than that of the French President though it is inferior 
to that of the American President. 

(D) Japan. Prior to the Constitution of 1946, the Emperor was an absolute 
monarch, ruling by divine right. The authority of the Emperor was patriarchal, 
rather than political. r r 

The Constitution of 1946 revolutionises this basic feature by declaring, in 
Art. I, that 3 6 


i • Emperor shall be the symbol of the State and of the unity of the people, deriving 

Ins position from the will of the people with whom resides sovereign power." * * B 


The Emperor is, thus, no longer, the source of all authority. He has certain 
ceremonial functions (Art. 7) but the real authority is vested in the Cabinet 
responsible to the Legislature (Art. 3), without whose advice the Emperor cannot 
exercise even the ceremonial functions vested in him by the Constitution. Over 
and above this, the Constitution explicitly provides that the Emperor “shall not 
have powers related to government " (Art. 4). 

The Emperor is thus reduced to the position of a symbolic and ceremonial 
head,—more nominal than the English Crown. (See, further, under Art. 74, post). 


India 

Parliamentary and Presidential forms of Government. 

Barring the solitary instance of a ‘collegiate executive’ in Switzerland, it may 
be said that the Executive organisations of the better known States of the world 
fall under two main types, the Presidential and the Parliamentary forms. 

In a Parliamentary Government, the tenure of office of the virtual executive is 
dependent on the will of the Legislature; in a Presidential Government the tenure 
of office of the executive is independent of the will of the Legislature (Leacock). 
In us, in the Presidential forms of which the model is the United States,—the 
President is the real head of the Executive, who is elected by the people for a 
lixcd term. He is independent of the Legislature as regards his tenure and is not 
responsible to the Legislature for his acts. He may, of course, act with the 
advice of ministers, but they arc appointed by him as his counsellors and arc 
responsible to him and not to the Legislature. Under the Parliamentary system 
represented by England, on the other hand, the head of the Executive (the Crown 
is a mere titular head, and the virtual executive power is wielded by the Cabinet, 
a body formed of the members of the Legislature and responsible to the popular 
House of the Legislature for their office and actions. 

The difference between the two systems cannot be more clearly explained 
than in the illuminating words of the Earl of Balfour*— 

“Under the Presidential system the effective head of the national government is elected for 
a fixed term. He is (practically'*) irrcmo%ablc. Even if he proved inefficient, even if he 
becomes unpopular, even if his policy is unacceptable to the majority of his countrymen, he 
and his methods must be endured till the moment comes for a new election. He is aided 
by ministers, who, however able or distinguished, have no independent political status, have 
probably had no congressional training, and are by law precluded from obtaining anv during 
their term of office. 

Under the Cabinet system everything is different. The head of the administration com¬ 
monly called the Prime Minister, is selected for the place on the ground that he is the 
statesman best qualified to secure the support of a majority in the House of Commons. He 
retains it only so long as that support is forthcoming. He is the head of his Party. He must 
be a member of one or other of the two Houses of Parliament ; and he must lie competent 
to ‘lead’ the House to which he belongs.” 

(9) Introduction to Bagchot's English peachment is practically obsolete and can 

hardly be used for mere inefficiently or mis- 
(10) Because the mode of removal by im- government. 
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The framers of our Constitution adopted the best features lroin the 
Constitutions of the leading countries of the world, and on the picseiii point, 
therefore they set up a curifus combination of the Presidential and Parliamentary 
systems Being a Republic, India cannot have a hereditary King. bo. an elected 
President is at the head of the Executive power in India, I lie tenure ot his 
office is for a fixed term of years as of the American President He ^ 

the American President inasmuch as he will be removable by the Legislature 
under die special ouasi-judicial procedure of impeachment, but, on the other 
hand, lie is more akin to the English King than the American 1 resident niasmuch 
as the Constitution entrusts to him no ‘functions to discharge, on his own 
authority. All the powers that are vested by the Constitution in the 1 resident, 
are expected to be exercised on the advice of the Ministers responsible to the 
Legislature as in England, though there is no express provision in the Constitu¬ 
tion itself, to this cftect. [See, turdicr. under Art. /4, post). 

The reason why the framers of our Constitution discarded the American 
model after providing for the election of the President of the Republic by an 
electoral college formed of members of the Legislatures not only of the Union but 
also of the States, was thus explained by Dr. Ambedkar:" In combining stabi¬ 
lity with responsibility, they have given more importance to the latter and ha\e 
preferred the system of daily assessment of responsibility’ to the theory of 
periodic assessment’ upon which the American system is founded. Under the 
American system, conflicts arc bound to occur between the Executive, Legislature 
and Judiciary ; ,a and, on the other hand, according to many modern American 
writers the absence of co-ordination between the Legislature and the Executive 
is a source of weakness of the American political system. What is wanted in 
India on her attaining freedom from one and a half century of bondage is a 
smooth form of Government which would be conducive to the manifold develop¬ 
ment of the country without the least friction,—and to this end. the Cabinet 
or Parliamentary system of Government of which India has already had some 
experience, is better suited than the Presidential. 

The case for the Cabinet svstem of government was best represented in the 
Constituent Assembly by Sri Munshi 1 **— 

"The strongest government and the most elastic executive has been found to be in England 
and that is because the executive powers vest in the Cabinet supported by a majority in the 
Lower House which has financial powers under the Constitution. As a result, it is the rule 
of the majority in the legislature ; for it supports its leaders in the Cabinet, which advises 
the head of the State, namely, the King. The King is thus placed above party. He is made 
really the symbol of the impartial dignity of the Constitution. 

We must not forget a very important fact that, during the last hundred years, Indian 

t ublic life has largely drawn upon the traditions of British constitutional law. Most of us 
avc looked up to the British model as the best. For the last thirty or forty years, some 
kind of responsibility has been introduced in the governance of the country. Our constitutional 
traditions nave become parliamentary and we have now all our Provinces functioning more 

or less on the British model.After this experience, why should we go back upon the 

tradition that has been built for over a hundred years and try a novel experiment . . .?" 

Thus, though at the beginning there were advocates of the Presidential 
system' 2b as a ‘stable’ form ot government, ultimately the Constituent Assembly 
decided in favour of the Parliamentary system, and that is how the leading 
members explained the implications of tnc provisions which were ultimately 
adopted. In the words of AUadi Krishnaswami Aiyar**®— 

"The object of the present constitutional structure is to prevent a conflict between the 
Executive and the Legislature and to promote harmony between the different parts of the 
governmental system .... After weighing the pros and cons of the Parliamentary executive as 
they obtain in Great Britain, the Dominions and in some of the Continental Constitutions, and 
the Presidential type of government as it obtains in the United States of America, the 
Indian Constitution has adopted the institution of Parliamentary Executive .” 


topted 

(I I) Constituent Assembly Debates. Vol. 
VII, pp. 32-33. 

(12) Cf. Alladi Krishnaswami Aivar in 
C.A.D., Vol. Vn, pp. 985-6. 


of Parliamentary 

(12a) C..A.D., Vol. VII, p. 9S4. 

(12b) C.A.D., Vol. VII pp. 284. 296, 975-80. 
(12c) Ibid., pp. 985-6. 
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Another member of the Drafting Committee, T. T. Krishnamachari, 
observed 12d — 

“So far as the relationship of the President with the Cabinet is concerned, I must say 
that we have, so to say, completely copied the system of responsible government that is function¬ 
ing in Britain today ; we have made no deviation from it and the deviations that we have made 
are only such as arc necessary because our Constitution is federal in structure”. 

The President of the Constituent Assembly, Dr. Rajendra Prasad summed 
up thus: 120 

“We have had to reconcile the position of an elected President with an elected Legislature, 
and in doing so., we have adopted more or less, the position of the British monarch for the 
President . . . . . His position is that of a constitutional President. Then we come to the 
Ministers. They arc, of course, responsible to the Legislature and tender advice to the 
President who is bound to act according to that advice. Although there are no specific provi¬ 
sions, so far as I know, in the Constitution itself making it binding on the President to accept 
the advice of his Ministers, it is hoped that the convention under which in England the King 
acts always on the advice of his Ministers will be established in this country also and the 
President, not so much on account of the written word in the Constitution, but as a result 
of this very healthy convention, will become a constitutional President in all matters”. 

So, India has a constitutional President superimposed on the Parliamentary 
system of the British type. 

Our Supreme Court has authoritatively explained the position thus: 

“Under Article 53 (I) of our Constitution, the executive power of the Union is vested 
in the President but under Article 75 there is to be a council of Ministers with the Prime 
Minister at the head to aid and advise the President in the exercise of his functions. The 
President has thus been made a formal or constitutional head of the executive and the real 
executive powers are vested in the Ministers or the Cabinet. The same provisions obtain in 

regard to the Government of States; the Governor.occupies the position of the 

head of the executive in the State but it is virtually the council of Ministers in each State 
that carries on the executive Government. In the Indian Constitution, therefore, we have 
the same system of parliamentary executive as in England and the council of Ministers 
consisting, as it docs, of the members of the legislature is. like the British Cabinet, *a hyphen 
which joins, a buckle which fastens the legislative part of the State to the executive part. 

Position of the President under the Constitution. 

The framers of our Constitution explained that they had outlined the posi¬ 
tion of the President of India on the Irish model, viz., that of an elected President, 
acting on the advice of Ministers responsible to the Legislature. But as we shall 
see. the Indian President is not an exact replica of the Irish model. Of 
course, there arc obvious similarities. Like the President of Eire, the President 
of India, too. is not named in the Constitution as the 'Head of the State’. Again, 
the Indian President is neither the repository of all powers of the State as the 
English King is. nor would he be the head of the political system like the 
American President who has been styled as “the majesty of the people incarnate’. 

Though our Constitution says that the executive power “shall be vested” in 
the Prcsicfcnt, just as it is said in the Constitution of the United States of America 
I Art. II. Sec. I (/)], the Indian President is not going to be the Chief Executive 
or the real head of the Executive like the American President. He will have to 
exercise the powers vested by the Constitution “in accordance with the Consti¬ 
tution”. One of these provisions of the Constitution is that "there shall be a 
Council of Ministers to aid and advise the President in the exercise of his 
functions” [Art. 74 (/)!■ Thus, the constitutional position of the English King, 
which has grown up around the legal theory of absolutism by conventions and 
the ‘unwritten law’, has been reduced to writing in the Indian Constitution, 
following the Irish precedent. [Cf Art. 13 (9) of Eire; p. 347, ante}. 

The Irish President is not, however, required to act with the advice ot nis 
Cabinet in two matters, in respect of which he has "an absolute discretion” to 
act. according to the Constitution itself. The more important of these two 
functions is the right to refuse a dissolution of the Legislature to a defeated 


(12d) C.A.D., Vol. X, p. 956. 
(12e) C.A.D., Vol. X, p. 988. 


(13) Brogan. Government of the People. 
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Ministry'* [Art. 13 (2). Eire], But the Indian President (unlike the Governor- 
General under the Government of India Act, 1935) is not vested with any d.scrt- 
tionary’ power by the Constitution. ... ..... 

There is another material point upon which the Indian President will clilier 
from the President of Eire and resemble the English Crown.—-iw, inc r.ghi of 
the President to be informed of the decisions of the Council of Ministers and 
also to call for any other information relating to ihc administration of the all airs 
of the Union and proposals for legislation [Art. 78 (6)]. The Irish Ministers have 
no such obligation and the President has no right to call for any ’information 
from the Government, nor to give them any suggestion or advice of his own. But 
though the English Crown takes no part in the formal deliberations ol Ins 
Ministers, he is constitutionally entitled to criticise the conduct of the Execu¬ 
tive, and for this purpose, he has a right to be unformed on all important 
matters and deliberations of the Cabinet, which may not be disclosed to anybody 
else. 15 And for this purpose, Cabinet decisions arc now recorded in formal minutes. 
So. though the Crown cannot exercise anv of its powers except on the respon¬ 
sibility of some Minister and though the Crown has the constitutional obligation 
not to do anything which may conflict with the fundamental principle of 
ministerial responsibility, the Crown can still act as an impartial mediator in 
political issues, and can meet with opposition leaders (as it did in 1931 and 1936) 10 
and give the Cabinet its views; but it rests with the Cabinet finally, whether they 
would act upon such advice of the Crown. Much would, of course, depend upon 
the personality of the Crown, and an example as late as that of George V illustrates 
that though the Crown has no function, it still retains the three important political 
rights of which Bagehot spoke: “The right to be consulted, the right to encourage 
and the right to warn", which arc nonetheless indispensable even for a highly 
developed system of ministerial responsibility. 

It is in view of the above experience in England that our Constitution has 
adopted the right of the President to be informed. He has still another very 
important power, viz., to direct the Prime Minister to place before the Council 
of Ministers for a joint consideration, anv decision which has been taken by a 
Minister, individually, without a joint deliberation by the Council of Ministers 
[Art. 78 (c)]. This power will enable the President to* exercise an effective super¬ 
vision of the Cabinet without having a scat therein and will enhance the utility 
of the President as the constitutional head.—by way of pointing out and arresting 
the defects and shortcomings of the actions of individual Ministers. 

On the other hand, so far a5 the text of our Constitution itself is concerned, 
there is no mandatory provision to compel the President to act according to the 
advice of the Ministers, and there is no provision, corresponding to the English 
rule,' 5 requiring the President to act only under the counter-signature of a Minister. 
The President himself is authorised to make rules [Art. 77 (2)], as to how his 
orders and instruments arc to be authenticated. So. if any President ventures 
to act against the wishes of the Ministers 17 in any matter, there is nothing in the 
Constitution to bring him to task save impeachment. It is also to be noted that 
while the Ministers shall owe their power to only one of the Houses of the Union 
Parliament, viz., the House of the People [Art. 75 (3)]. the President shall be 
elected not only by the elected members of both Houses of Parliament, but also 
the elected members of the Legislative Assemblies of the States. 

From the above, it is clear that the Indian President will not be an exact 
replica of the head of the Executive of any other countrv. but will combine some 
features drawn from many sources. 


(14) As to how the President of India will 
exercise the power of dissolution, see under 
Art. 74. post. 

(15) Keith, Constitutional Law, p. 157; 
Chalmers & Hood Phillips, pp. 197-9. 

(16) Keith, Constitutional Law, p. 159. 


(17) He can. however, succeed in having 
his wav only if he can dismiss the Ministers 
or compel them to resign, for no Secretary 
would dare to authenticate an order of the 
President contrary to the wishes of a minis¬ 
try in power. 
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It should be added, however, that during the first decade and a half of the 
working of the Constitution, our President has acted as a constitutinal head of the 
English type, though he is elected. (See, further, under Art. 74, post). 

Analogus Provision .—Art. 153 deals with the heads of the States. 

INDEX TO COMMENTS. 

ARTICLE 52. 

Other Constitutions : 

(A) U.S.A., 345 ; (B) Fifth French Republic, 346; (C) Eire, 347 ; (D) Japan, 348. 

India : 

Parliamentary and Presidential forms of Government, 348; Position of the President under 
the Constitution, 350. 

53. (1) The executive power of the Union shall be vested in the 
President and shall be exercised by him either 

Executive power of the directly or through officers subordinate to him in 
union. J • i i • /-i 

accordance with this Constitution. 

(2) Without prejudice to the generality of the foregoing provision, 
the supreme command of the Defence Forces of the Union shall be vested 
in the President and the exercise thereof shall be regulated by law. 

(3) Nothing in this article shall— 

(a) be deemed to transfer to the President any functions conferred 
by any existing law on the Government of any State or other 
authority ; or 

(b) prevent Parliament from conferring by law functions on 
authorities other than the President. 


Clause (1). 

Other Constitutions 

(A) U.S.A.—l. Art. II. See. 1 (/) of the Constitution of the United States 
says— 

• The executive power shall be vested in a President of the United States of America." 

It has already been explained [see p. 345. ante ] that the American President 
is a real head of the Executive inasmuch as barring the shadow possibility ot 
impeachment.** he is not accountable to any organ under the Constitution : nor is 
he bound to act according to anybody's advice, except in those matters in which 
the Constitution requires him to act with the concurrence of the Senate [e.g., in 
the matter of appointments and treaties). .... , 

Apart from the fact that he is under no obligation to act according to the 
advice of Ministers responsible to the legislature.” he has a huge power of 
appointment and removal as regards officers whose appointment or removal is 
not regulated by statute and, further, he may. at any time, require— 

"the opinion, in writing, of the principal officer in each‘ < f* c n c ^ l ‘~/^ r,nicnM ' 
upon any subject relating to the dunes of their respective offices [Art. II. s. 2 (/)]. 

(a) The executive power of the President includes the power to appoint officials 
with the advice and consent of the Senate, and also to remove them [Art. II, s_2 (2)|. 

Hr thus aonoints the Federal Judges and the heads of the Executive Depart- 
men" and all Ecal offices which arc no, manned bv the Federal Civil Serv.ce. 

While the confirmation of the Senate is necessary for these appointments. 
Congress has a sphere of control over the appointing power of the President and, 
is competent— _ 


(18) See p. 385, post. 


(19) See, further, under Art. 74 (/), post. 
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(a) To create an ‘office’. 

( b ) To regulate the conduct in office of all federal officers and employees. 5 " 

(c) To lay down the Qualifications for appointment to any office. 

(d) To vest the appointment of ‘inferior officers* in the President alone, tin- 
courts of law, or in the heads of departments". 

(<?) To impose additional duties upon persons already in office.*' 

(/) To create administrative bodies exercising quasi-judicial or quasi-legisla¬ 
tive powers, independent of executive control.* 3 

(g) Conversely, to create an administrative Inxly to recommend an adminis¬ 
trative decision to the President, vesting the final jx»wer in the President. 5,1 '*' 

The President’s power of removal cannot he fettered l>v any legislation 3, 
except where the person holds office in an administrative body having quasi- 
judicial or quasi-legislative functions and created hv statute, to be held under 
statutory conditions and for a statutory term.* Whether an administrative body 
is intended bv Congress to be so independent of the President’s power is to be 
determined from the nature of the functions: 2 hence, where a body was created 
by Congress to ‘adjudicate* claims under a statute ‘according to law’, the President 
could not remove a member of such tribunal before the expiry of the term of 
the tribunal itself, even though the statute was silent about the term or removal 
of the members of the tribunal. 2 

Nor can the President remove the Federal Judges who hold ‘during good 
behaviour* [Art. Ill, s. I]. 

The consent of the Senate is required for ‘appointment’ and not ‘removal’ 
and the Senate has no part in the exercise of the power of removal of the 
President. It has, accordingly, been held that once the Senate gives its consent 
to an appointment, the Senate cannot, after the appointee has taken office, with¬ 
draw its consent, for. that would amount to an exercise of the power of removal. 8 

(/>) In no sphere is the President’s power greater than in foreign affairs. The 
Constitution gives him power to appoint ambassadors, and other representatives 
of the United States, subject to the approval of the Senate [Art. II. s. 2 (2)] and 
has an unfettered power to rccicvc foreign ambassadors and other representatives 
of foreign States. Through this power, it is possible for him to recognize or 
refuse to recognise foreign States or foreign Governments, newly formed, and to 
severe diplomatic relations with foreign Governments. 

Though his power to negotiate ‘treaties’ is subject to approval by a two-thirds 
vote of the Senate [Art. II. s. 2 (2)]. his power to make ‘executive agreements’ is 
not so fettered, and he frequently bv-passcs the Senate by entering into ‘agree¬ 
ments’ with other countries, instead of formal treaties. 

The President’s powers as Commandcr-in-Chief, legislative and pardoning 
powers shall be dealt with separately, in their proper places. 4 

II. Art. II, sec. 3, further, says— 

".he shall take care that the laws be faithfully executed." 

The word ‘laws’ has. in this context, been widely interpreted to include not 
only statute law, but also common law as well as the rights and obligations arising 
out of the Constitution itself.' 

It has been deduced from the foregoing powers that for the purpose of 
securing a uniform execution of the laws, the President has the power to supervise 
and guide the executive officers in their construction of the statutes under which 


(2°) F.x parte Curtis. (1882) 106 U.S. 371. 

^\\ Shoemakcr v * U - S > ( |893 ) 147 U.S. 
282 (301). 

25 K* s - '*• Ptrkins, (1896) 116 U.S. 483. 
3I0“U.S 37| V ' CeOTge BUSh & C °-’ ( ' 940) 

(24) Chicago €r Southern Airlines v. W. S. 
Co , r £"- < 1948 ) 333 U.S. 103 (100). 

(25) Myers v. V. S., (1926) 272 U.S. 52. 
c2—45 


(1) Humphrey's Executor v. U. S., (1935) 
295 U.S. 602. 

(2) Wiener v. V. S., (1957) 357 U.S. 349 
(355). 

(3) U. S. v. Smith, (1932) 286 U.S. 6. 

(4) Sec under Arts. 53 (2) : 72 ; 85-87 ; 
III. post. 

(5) In re Ncaglc, (1890) 135 U.S. I (64). 
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they act, except as to specific statutory duties which require the officers to exercise 
their discretion or to exercise quasi-judicial duties,* to be exercised independent 
of executive control. 7 

The source of the executive power of the President is twofold— 

(a) The provisions of Art. II of the Constitution, mentioned above. 

(b) Laws passed by Congress in the exercise of its enumerated powers which 
confer specific executive power upon the President. 

It has been held by the Supreme Court that— 

"the President can exercise no power which cannot be fairly and reasonably traced to 
some specific grant (from the Constitution or the Legislature) of power or justly implied 
and included within such express grant as proper and necessary to its exercise. 


According to the Supreme Court, the ‘faithful execution of laws’ clause 
[Art II s 3 see above] docs not vest in the President any residuum of inherent 
power to take any steps which would be necessary for carrying into execution the 
laws except those which were in conformity with the Constitution or the laws 
Again, the President cannot derive any law-making power from the faithful 
execution clause’. He can make rules only if the Legislature delegates such power 
to him. 

•• The President's power to see that the laws arc faithfully executed refutes the 

idea that he is to be a law-maker. The Constitution limits his functions in the law-makinff 
process to the recommending of laws he thinks wise and the vetoing of laws he think* ba * 
And the Constitution is neither silent nor equivocal about who shall make tews which the 
President is to execute_ This is a job for the nation s law-makers, not for its military 

.mthoMticSpo v cr ^ execute the laws" cannot include the power to ••make" laws.* 

As to the mode of exercise of the executive powers by the President, a 
distinction is made between powers vested in him by the Constitution and those 

VCStC (a)*So h far as the constitutional powers arc concerned, where it appears that 
the Constitution has vested certain functions to be exercised by 
his discretion, e.g., his power to grant reprieves and pardons or his |X)wer (unde 
Articles of War) to confirm the sentence of a court martial, the function cannot 

be delegated by the President.* . . . , , .. 

But barring such functions, which arc few. it is acknowledged that 

",hc President, in the exercise of his executive powers under the■ are 

ir&Tggs- - 

promulgated in the regular course of business, arc presumptively his acts. 

(M So far as functions vested in the President by statute are concerned *he 
principle that the President acts through the various departments is more fre y 

acknowledged, for. .. 

••It is mainfestly impossible for the President to execute every duty, and every 
thereof, imposed upon him by Congress”. 

As to discretionary functions vested in the 1S^ATSch“faSSS 
rule was .ha, the President could not reheve h.mself wholly £such 

bv r ' =eis MSirs sees 

the President with a general power of S " f thc '., cts of the 

^specifically prohibits delegation of the 
functions of thc President. ___ 


(9) Runkle v. U. S., (1887) 122 U.S. 543. 

(10) Wilcox v. Jackson, (1839) 13 Pet. 498 
(5/3)- 

(11) Williams v. U. S., 1 How. 290 (29/). 


(6) Afvers v. U. S., (1926) 272 US 52. 

(7) Humphrey's Executor v. U. S., (1935) 

29 *(8) Youngstown Co. v. Sawyer. (1952) 343 
U.S. 579 (587. 6331. affirming ^"****57 
Co. v. Sawyer, (1952) 103 F. Supp. 569 (D.C.). 
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(B) Australia.— Sec. 61 of the Australian Constitution Act says— 

-The executive power of the Commonwealth .... is exercisable by the Coycrnor-Ccncral 
. and extends to the execution and maintenance of this Constitution, and of the laus 
of the Commonwealth.” 


S. 62 next provides— 

“There shall be a Federal Executive to advise the Governor-General 

•Laws’ of the Commonwealth mean Acts of the Commonwealth Parliament.' 2 

The Governor-General acts, in all matters, on the advice of his ministers.' 1 

(C) Canada.— S. 9 of the Br. North America Act says— 

"The Executive Government and authority of and over Canada is hereby declared to 
continue and be vested in the Queen." 

The Governor-General carries on the Government of Canada on behalf of and 
in the name of the Queen (s. 10). 

S. 11 next says— 

“There shall be a Council to aid and adtise in the Government of Canada . . . ." 

The expression 'aid and advise’ has been utilised in Canada to import the 
British system of Cabinet Government, so as to transform the Governor-General 
into a mere constitutional head, acting on the advice of the Cabinet." 

(D) Eire.— Art. 12 (1) of the Constitution of Eire, 1937, says— 

“There shall be a President .... who shall exercise and perform the power and functions 
conferred on the President by the Constitution and by law." 

(E) Switzerland.— Art. 95 of the Swiss Constitution. 1874 says— 

“The supreme directing and executive power In the Confederation is exercised by a 
Federal Council of seven members.” 

Switzerland has a collegiate form of Executive,—the executive authority being 
vested not in one person as the head of the State, but in a body of seven, known 
as the Fcdeial Council. There is, of course, a ‘President of the Confederation’, 
but his position is little more than that of the Chairman of the Federal Council. 
Every year, the Federal Assembly elects one of the Federal Councillors to be the 
President of the Confederation. The functions of the President arc mostly cere¬ 
monial. Whatever real power he has belongs to him as a member of the Federal 
Council and as the head of one of the seven Departments, usually the Department 
of Foreign Affairs. He presides over the deliberations of the Council, but he lias 
no power of control over the Council, which is a body of equals, acting 
collectively. The President, however, represents the country in foreign affairs and 
to that extent acts as the formal head of the State. 

(F) Fifth French Republic. —The Constitution of 1958 shifts the centre of 
power from the Premier to the President, and makes his position similar to that 
of the American President. The factors leading to the pre-eminent position of 
the President under the new Constitution are— 

(a) He is to be elected by a broad-based electoral college, consisting of mem¬ 
bers of Parliament, representatives of local authorities and of overseas members 
of the Community. ( b) The Ministers appointed by him arc, like the members 
of the American Cabinet, precluded from membership of the Legislature, though 
they may attend its meetings and address it. (c) He shall preside over all meetings 
of the Cabinet, (d) Though ordinarily he has to act with the advice of Ministers 
and under their counter-signature, the most important acts mav be done bv him 
without such counter-signature,— e.g., submission of a bill to referendum ; dissolu- 


(12) Commomveahh v. Colonial Co. (Wool- (14) Dawson. Government of Canada, 1949, 

( . l922 > 31 CLR 421 < 43/ >- pp 7I - ,7 >. 178 l89 - 

l 13 ) Nicholas, Australian Constitution 
1948, p. 49. 
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tion of the National Assembly; reference to the Constitutional Council of mea¬ 
sures to meet a national emergency. 15 

(G) West Germany. —The West German Constitution, 1949, docs not vest 
the executive power of the federation in the President by any express provision. 
But Art. 59 (1) says— 

‘The federal President shall represent the federation in matters of international law.” 

The President is, therefore, the head of the State. He represents the State 
in international affairs, concludes treaties with foreign powers on behalf of the 
federation, accredits and receives envoys. He also appoints Ministers, federal 
judges and officials and exercises the light of pardon (Art. 60). 

But the German President is not, like the French President, a real Executive. 
The system of government is parliamentary, modelled on the British system. Upon 
his election, the President may not remain a member of the Cabinet or of the 
Legislature. Every act of his, cxccnting two, requires the counter-signature of 
the Prime Minister (called the federal Chancellor) or a competent federal Minister. 

The two exceptional acts are—( a) appointment and dismissal of the Chancellor; 
and {!>) dissolution of the Bundestag. But even in these two matters, his dis¬ 
cretionary powers arc controlled by the popular House of the Legislature (the 
Bundestag). 

Thus,— 

(«) He cannot appoint a person as the federal Chancellor without the con¬ 
currence of the Bundestag. He has to propose his nominee before the Bundestag 
and is bound to appoint die person who secures the majority vote in the Bundestag 
(Art. 63). 

(b) As regards dissolution, of course, he has the discretion to dissolve the 
Bundestag if thev fail to elect a Chancellor by majority vote (Art. 63 (4)), hoping 
that a new Bundestag may be able to reach a majority decision. 

Apart from this, where a Chancellor seeks a vote of confidence from the 
Bundestag and fails to get it. he may advise the President to dissolve the Bun¬ 
destag and the President should dissolve the Bundestag, unless the Bundestag, 
within the prescribed period, elects another Chancellor (Art. 68). 

The President is also bound to dismiss the Chancellor, if the Bundestag passes 
a vote of no-confidence and submits the President the name of a duly elected 
successor to the office of Chancellor. 

The President of the German Federal Republic is thus a constitutional ruler, 
who acts on the advice of a Council of Ministers responsible to the lower House 
of the Legislature and the British conventions as to such responsibility arc codi¬ 
fied, in an accentuated form. 

(H) Ceylon.— Sec. 45 of the Ceylon (Constitution) Order in Council, 1946, 
provides— 

“The executive power of the Island shall continue to be vested in His Majesty and may 
be exercised, on behalf of his Majesty, by the Governor General in accordance with the 
provisions of this Order and of any other law for the time being in force." 

(I) Government of India Act, 1935.— See. 7 (/) of the Act provided— 

“(I) Subject to the provisions of this Act, the executive authority of the Fcdciation shall 
be exercised on behalf of His Majesty by the Govcrnor Ccncral, either directly or through 
officers subordinate to him .' 


India 

Scope of Cl. (1 ) : Executive Power of President. 

This clause has a threefold function: 

(r/) It vests the executive power of the Union in the President, (b) It enables* 
him to exercise this power either directly, i.r., |>crsonally. or through officers sul>- 

(15) In April 1961. President dc Gaulle 
invoked the emergency provision in Art. 16 
and assumed ‘full powers' to meet the Alge¬ 
rian situation which was a “serious threat... 


over the institutions of the Republic, over 
the independence of the nation ..." (Stat«s- 
man 22-9-61. p. 12). 
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ordinate to him. (c) It delimits the scope of his power by declaring that it must 
be exercised in accordance with the Constitution. 

Extent of executive power of the Union.-Sec Art. 73. post, as to the 

extent oi the executive power of the Union. 


‘Executive Power’. 


The executive power, according to political scientists, means the |>owcr which 
is concerned with the *execution of the will of the State* {Corner). Now. in a 
dcmociatic State, the will of the State is expressed through the Legislature. 1 he 
primary function of the Executive, thus, is not deliberation, but the carrying out 
or administration of the laws enacted by the Legislature. Locke, thus, delmccl 


executive power as "the power to execute laws.” 

In u modern State, however, the business of the Executive is not 


SO 


simple 


as it was in the days of Aristotle or even of Locke. In fact, owing to the mani¬ 
fold extension of the functions of the State, the business of government, m a wider 
sense, has necessarily passed into the hands of the Executive and it can no longer 
be said that the executive power simply consists of the power to execute the laws. 

A more comprehensive idea of the Executive powers is thus given by modern 
writers. Thus, according to Wynes.'— 

"The Executive may l>c defined a* the authority within the Stale which administers the 
law, carries on the business ot government and maintains order within, and security from 


without the State." 


The various powers which are thus included within the comprehensive expres¬ 
sion "executive power" in a modern State, have been grouped by political writers 
under the following heads: («) Administrative power, i.e., the execution of the 
laws and the administration of the Government, (b) Diplomatic power, i.e.. the 
conduct of foreign affairs, (c) Military power. i.t\, the organisation of the armed 
forces and the conduct of war. (d) Legislative power, i.e., the summoning, pro¬ 
rogation, etc., of the Legislature, initiation of and assent to legislation and the 
like, (e) Judicial power, i.e., the granting of pardons, reprieves, etc., to persons 
convicted of crime. 

In addition to the above, social and economic functions have entered into the 
ilst, in recent times, and the position is thus summed up in Halsbury 1 2 3 : 

"Executive functions arc incapable of comprehensive definition, for they arc merely the 
residue of the functions of Government after legislative and judicial functions have been 
taken away. They include in addition to the execution of laws, the maintenance of public 
order, the management of Crown property and nationalised industries and services, the direction 
of foreign policy, the conduct of military operations and the provision or supervision of such 
services as education, public health, transport and state insurance.” 


It is in view of the above position that our Supreme Court 3 1 has observed— 


"It may not be possible to frame an exhaustive definition of what executive function 
means and' implies. Ordinarily the executive power connotes the residue of governmental 
functions that remain after legislative and judicial functions arc taken away subject, of course, 

to the provisions of the Constitution or of any law. 

The executive function comprises both the determination of the polity as well as carrying 
it into execution, the maintenance of order, the promotion of social and economic welfare, 
the direction of foreign policy, in fact the carrying on or supervision of the general adminis¬ 
tration of the State.”’ 

by reason of Art. 298. post, it also includes—( a) the carrying on of trading 
operations; ( b) the acquisition, holding and disposing of property: (cj the making 
of contract for any purpose. 3 * 


(1) Wyncs. Legislative ami Executive (3) Ram Jauaya v. Stale of Punjab. (I‘>53) 

Powers in Australia, p. 318. 2 S.C.R. 225 (235-6). 

(2) Halsbury’s Laws of England, 3rd Ed., 

Vol. 7. p. 187. 
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Whether exercise of executive power is dependent on prior legislation. 

I. It is one of the functions of the Executive to execute the laws. 

But, as observed by our Supreme Court, in Ram Jawaya v. State of Punjab,* 
this docs not mean, however, that the executive function is confined to the execu¬ 
tion of laws or that in order to enable the executive to function in respect of any 
subject there must be a law already in existence. Specific legislation, may, of 
course, be necessary to incur expenditure of the public funds or to encroach upon 

S rivatc rights, 4 which cannot, under the Constitution, be done without legislation. 

ut, apart from this, it cannot be held that in order to undertake any function, 
such as entering into any trade or business, the Executive must obtain prior 
legislative sanction.** The power of the Executive, independent of legislation, 
to enter into any trade or business or to acauirc or dispose of any property, has 
since been made clear by amending Art. 298 by the Constitution (Seventh Amend¬ 
ment) Act, 1956. 

2. In the exercise of its executive power, therefore, a Government may do 
any act provided— 

(i) It is not an act assigned by the Constitution to any other authority or body 
such as the Legislature or the Judiciary or the Public Service Commission (e.g., 
matters specified in Art. 3).* * 

(ii) It is not contrary to the provisions of any law. 

(iii) It docs not encroach upon or otherwise infringe the legal rights of an 
individual. 4 6 - 7 

3. On the same principle, it has been held' that the making of a treaty is an 
executive act and the municipal courts cannot question the validity of a treaty 
entered into by the Government of India, in exercise of its power Art. 53, on 
the ground that there was no legislation to support it. Implementation of a treaty 
is also an 'executive power’ of the Union (Art. 73 (1) (6)J. 

Legislation may, however, be required to give effect to a treaty— 

(«) Where it provides for payment of money to a foreign power, 7 which must 
be withdrawn from the Consolidated Fund of India. 

(/;) Where the treaty affects the private rights of a citizen of India/' 

(c) An amendment of the Constitution itself would be necessary to cede Indian 
territory to a foreign State, by reason of Art. !.• 

(tf) Where it requires the taking of private property [Art. 3 fl)]; life or liberty 
| Ait. 21J or the imposition of a tax [Art. 265], which can be done only by 
legislation. 

4. Subject to Art. 73, post, the executive power of the Union or a State 
extends to matters upon which the respective Legislature is competent to legis¬ 
late and is not confined to matters over which legislation has been made already .* 

Has the Executive any residuary power? 

(A) U.S.A. —It has already been pointed out that while under the French 
system (Art. 47 of the Constitution of 1946 and Art. 21 of the Constitution of 
1958, p. , ante) the Executive has drawn a residuary authority under its consti¬ 
tutional power to ensure the execution of laws, any such residuary executive power 
has been denied by the American Supreme Court (p. 347, ante), so that under the 
American Constitution, the Executive has got only such powers as follow either 
expressly or by necessary implication from some grant of power either by the 
Constitution or by some law.* 

In order to appreciate the present position, it is necessary to refer to the 
different theories which have been asserted, from time to time, regarding Prcsi- 


(4) J ay an t Hal v. Rana, A. 1964 S.C. 648 
(655). 

(5) Ram Jawaya v. State of Punjab, 
(1955) 2 S.C.R. 225 (232, 235-239). 

(6) Jayantilal v. Rana, A. 1964 S.C. 648. 


(7) Moti Lai v. Uttar Pradesh Govt., A. 
1951 All. 257 (F.B.). 

(8) Re Bcrubari Union, A. 1960 S.C. 845 
(859). 

(9) Youngstown Co. v. Sawyer, (1952) 343 
U.S. 579. 
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dential powers. Art. II, sec. (I) merely says that ‘-the executive power shall In¬ 
vested m a President of the United States”, but the boundaries of this executive 
power are not specified in the Constitution. 

I. The Stewardship or Prerogative Theory was advanced by President 
Roosevelt in 1913. According to this theory, the President being the steward 
of the nation’ is under the duty to do “anything that needs cn the nation demanded 
unless such action was forbidden by the Constitution and the laws He dec¬ 
lined to adopt the view that what was imperatively necessary for the Nation could 
not be done by the President unless he could find some specific authorisation to 

d ° *The theory rests upon the difference in wording between Art. I, sec. 1 and 
Art II sec. 1 of the Constitution. While the former vests in Congress all legis¬ 
lative powers herein granted ”, the latter simply says “the executive power shall 
be vested in the President”, without any limitation. From this, it was argued, 
in the Steel Seizure Case, 11 that whatever power is executive in nature and which 
is not specifically prohibited by the Constitution, inherently belongs to the Presi¬ 
dent, though not specifically authorized. 

II. The Constitutional Theory, on the other hand, was set forth by President 
Taft in 1916. According to him, Art. II, s. I was a mere general declaration and 
that 


"the President can exercise no power which cannot be fairly and reasonably traced to 
soo.e Specific grant of power or justly implied and included within such express grant a» 
proper oral necessary to Us exercise. Such specific grant must be either in the federal Consti¬ 
tution or in an act of Congress passed in pursuance thereof. There Is no undefined residuum 
of power which he can exercise because it seems to him in the public interest . 


III. The Supreme Court has wavered as between the two theories aforesaid, 
(i) In In re N eagle, 17 the Supreme Court assigned to the President a power 
which was not specifically granted cither by the Constitution or by any law made 
bv Congress. Apprehending danger to the life of a Judge of the Supreme Court 
itself, a marshal was appointed by the President to act as the bodyguard of the 
Judge and the marshal killed a person who attempted to attack the Judge. In 
a proscction of the marshal by State authorities for murder, it was contended 
that there was no 'law’ authorising the appointment of the marshal to act as 
bodyguard of the Judge and to use force in that capacity, because the federal 
statute under which habeas corpus was sought to be issued enabled the writ to 
be issued where a person was “in custody for an act done or omitted in pursuance 
of a law of the United States”. The Supreme Court held that though Congre s 
had not already enacted a law to protect the Judges, it was a duty of the President 
inferrible from the Constitution and that was a ‘law’ of the United States. It 
was also observed that the President’s duty to sec that "the laws arc faithfully 
executed” is not limited “to the enforcement of acts of Congress . . . according 
to their express terms” but includes also 


"the rights, duties and obligations growing oul of the Constitution itself, our international 
relations and all the protection implied by the nature of the Government under the Consti¬ 
tution". 


Thus, the duty assigned to the marshal was considered to arise under the 
authority of the 'law of the United States* even though there was no Congressional 
law to authorise it. 

(ii) The theory of stewardship or of inherent powers was also applied by the 
Supreme Court in In re Debs, 13 in granting an injunction, sought by the President 
against a railway strike, though there was no statutory basis for such injunction 
against the strikers. The Supreme Court granted the injunction on the following 
ground— 

‘‘Every government, entrusted, by the very terms of its being, with powers and duties 

* , »l.T hc<K,orc Roosevelt, Autobiography, Sawyer. (1952) 343 U.S. 579 (known as the 

p P;, 388-9. Steel Seizure case). 

(II) Youngstown Sheet & Tube Co. v. (12) In re Neagle, (1890) 135 U.S. 1. 
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to be exercised and discharged for the general welfare, has a right to apply to its own courts 
for any proper assistance in the exercise of the one and the discharge of the other." 

(*;») But while in the Neagle 12 and Debs'* cases, the Court had supported 
the theory of inherent powers even though the life and liberty of citizens were 
in jeopardy, in the Steel Seizure case,’ 1 the Court refused to apply that doctrine 
though it was only ‘property’ which was affected by the impugned Presidential 
act. There was no specific grant in the Constitution authorising such seizure 
without legislative authority. The question was whether the President, in the 
absence of Congressional legislation empowering him, may, by an executive order 
take possession of the steel mills of the country in order to protect the defence 
preparations against a strike. 14 

Chief Justice Vinson, speaking for the three dissenting Justices, advocated the 
theory of inherent or residual powers by supporting the President’s order with 
reference to his duty 

"to faithfully execute the law’s in an emergency to maintain the status quo, thereby 
preventing collapse of the legislative programs'* until Congress could act". 

Though the majority of six Judges nullified the President’s order, it is a 
difficult task to formulate the agreed principle underlying the majority decision 
inasmuch as each of the six Judges wrote a separate judgment. 

Though Justice Black, who spoke for the majority, observed— 

"The President's power, if any. to issue the order must stem cither from an act of Congress 
or from the Constitution itself'. 


meaning express provision (according to the ‘Constitutional Theory’, p. 353, ante), 
and Douglas J. agreed with him. the other four Judges do not appear to have gone 
so far. The common point of agreement appears to be that Congress had. in fact, 
legislated on the subject, namely, the Labour Management Relations Act, 1947 
(known as the Taft-Hartlcy Act), for dealing with a national emergency arising 
out of a breakdown in peaceful industrial relations, but that it did not vest in 
the President the power to seize property. The law, in laying down the procedure 
as to how the emergency was to dc met*, had “reserved to itself the right to deter¬ 
mine where and when to authorise the seizure of property in meeting such an 
emergency” (Burton J.). In other words, the anticipatory power of the President 
to act in this specific matter had impliedly been taken away by law made by 
Congress. . 

Nevertheless, Jackson J. opined that where there was no express or implied 
prohibition by the Constitution or a law, the President had an ‘independent’ 
power to take anticipatory action, pending legislation, the ambit of which, of 
course, depends upon the gravity of tnc situation: 

"Therefore, congressional inertia, indifference or quiescence may sometimes, at least as a 
practical matter, enable, if not invite, measures on independent presidential responsibility. In 
this area, an actual test of power is likely to depend on the imperatives of events and con¬ 
temporary imponderables rather than on abstract theories of law". 


Justice Clark concurred with this view: 

".where Congress has laid down specific procedures to deal with the type of crisis 

confronting the President, he must follow those procedures in meeting the crisis; but that 
in the absence of such action by Congress, the President's independent power to act depends 
upon the gravity of the situation confronting the nation”. 

Frankfurter J. also appears to subscribe to the forgoing view when he said— 
"We must therefore put to one side consideration of what powers the President would 
have had if there had been no legislation whatever bearing on the authority asserted b V \ 
seizure, or if the seizure had been only for a short, explicitly temporary period, to be ten 

noted automatically unless Congressional approval was given .. 

The bodv of enactments.demonstrates that Congress deemed seizure so arasne 

power as to require that it be carefully circumscribed whenever the President was vc. 

(13) In re Debs. (1895) 158 U.S. 564. (15) Military procurement and prevention 

(14) Youngstown Sheet & Tube Co. v. of inflation. 

Sawyer, (1952) 343 U.S. 579. 
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with this extra-ordinari’ authority.k expressed.,* will to withhold this !»»«.•, Iron. 

the President as though it had said so in so many words'. 

Burton J. also relied on statutory construction when he said— 

has pwcrifc^d^for'^he President ^^’s.^lusile of^i/urc. for his use in n'ceing 

the present type of emergency"." 

It may, therefore, be asserted that the majority of four who concurred in the 
decision of the Court- di.l not rule out the theory that the President had the 
inherent power to take anticipatory action to meet national emergencies, but held 
that such power could be barred'not only by the express provisions of a aw 
but also by its implied prohibition which was. of course, a question of statutors 

interpretation, endent* or •inherent* executive power of the President to take 
anticipatory action, it should he noted, is not asserted cither against legislation 
or the provisions of the Constitution. It is inferred or implied, having regard 
to the exigencies, from the general provisions of the Constitution, such as Art. II. 
sec. I or some specific grant of the Constitution, c.g., relating to defence or the 
military power or the like. It does not mean that whatever power- has not been 
specifically vested bv the Constitution in the Legislature or the Judiciary, belongs 
residually to the Executive, or that there is a residuum of ‘prerogative or inherent 
power in the American President as was claimed by James I in England. 

(B) England .—Under the English Constitution, the Executive, of course, still 
possesses some discretionary power, independent of legislation, known as the 
Prerogative*; but the extent of the Prerogative is not defined, and if the Legisla¬ 
ture so wills, it mav abrogate any portion of the Prerogative"” and to that 
extent the Prerogative ceases to exist. In short, the Prerogative exists so far as 
the law recognises and allows it. As Dicey, Jennings and other exponents of the 
principle of ‘Rule of Law* have explained it. even the English Executive has no 
power save which is derived from the authority of law. As Jennings puts it— 

"There arc manv facets to free government and it is easier to recognise it than to define 
it. It is clear, however, that it involves the notion that all Governmental powers, save those 
of the representative Legislature, shall be distributed and determined bv reasonably precise 
laws. Accordingly, a King or any other person acting on behalf of the State cannot exercise 
a power unless he can ooint to some specific rule of law which authorises his act. The State 
as a whole is regulated by law."" 

As another English writer puts it— 

"The Executive is concerned with the defence of the realm against external or internal 
enemies, with the maintenance of law and order, and with the performance of such other 
functions as may be claimed for the State by the Legislature." 0 


(C) France .—The most conspicuous example of the residuary powers being 
vested in the Executive is to be found in the French Constitution. Art. 334 of the 
Constitution of the Fifth Republic vests certain enumerated subjects in Parliament 
to be regulated by legislation, e.g., civil rights, nationality, crimes, taxation. 

In matters outside these enumerated subjects, the Government is empowered 
to issue decrees of a regulatory character without Parliamentary sanction and 
even to modify laws made by Parliament (Art. 37). 

In short, within this sphere, the Executive has an inherent power to make 
rules having the force of law, without any delegation of legislative power from 
the Legislature. Such autonomous rule-making power is also claimed from the 
duty “to ensure the execution of the laws" (Art. 21). 

Even as regards the enumerated subjects which arc directed to he regulated 
by legislation, the Government is authorised to ask for permission of Parliament 

(16) Youngstown Sheet & Tube Co. v. (19) Alt. Gen. v. De Keyset’s Royal Hotel, 

Sawyer. (1952) 343 U.S. 579. (1920) A.C. 508. 

(17) Of. Woods v. Miller Co., (1948) 333 
U.S. 138 (146). 

_ Jennings, Law and the Constitution, (20) Marriott. Mechanism of the Modern 

5th Ed., p. 48. State. Vol. II, p. 2. 

c2—46 
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to rule by ‘ordinances’, during a ‘limited period’. No maximum limit to this 
period is set forth in the Constitution and it is left in the hands of Parliament, 
and a provision has been made for the ratification of the ordinances by Parlia¬ 
ment. Art. 38 says— 

“.The ordinances shall be enacted in meetings of Ministers after consultation 

with the Council of State. Thev shall come into force upon their publication but shall become 
null and void if the bill for their ratification is not submitted to Parliament before the date 
set by the enabling act. 

At the expiration of the time limit referred to in the first paragraph of this article, the 
ordinances can be modified only by the law in those matters which arc within the legislative 
domain". 


(D) India .—Under our Constitution, the Supreme Court 21 has held that the 
federal distribution of executive powers (under Arts. 73 and 162) is co-extensivc 
with that of legislative powers so that the Executive of the Union or of a State 
can, b oadlv speaking, act in respect of matters over which the respective Legis¬ 
lature has the power to make laws. It docs not, however, follow from this that 
in order to enable the Executive to function there must be a law already in 
existence and that the powers of the Executive are limited merely to the carrying 
out of these laws. Within the limits of the federal distribution of powers, the 
Executive can carry on the general administration of the State without any legis¬ 
lative sanction to do each act except where (a) expenditure of public funds is 
involved, or (fi) the Executive requires powers which it does not already possess 
under the existing law, e.g., to encroach upon private rights, or where legislation 
is required bv some specific provision of tnc Constitution. 

The Supreme Court has also adhered to the residuary theory of executive 
function in holding that in a welfare State, the executive function is not confined 
to the execution of the laws passed by the Legislature 2122 but includes a number 
of other acts for the promotion of the social and economic welfare. So viewed, 
the Executive possesses the residuary power to do anv act necessary for the general 
administration of the State and which it can do without violating any provision 
of the Constitution or encroaching upon any of the powers which essentially 
belong to the other organs of the State, under a proper construction of the Cons¬ 
titution. 21 . 

The Supreme Court appears to have confirmed the view taken by the majority 
of the Allahabad High Court in Motilal v. Government of U.P., 73 namely, that 
an act would be within the executive power if it is not an act which has been 
assigned bv the Constitution to other authorities or bodies and is not contrary to 
the provisions of anv law and docs not encroach upon the legal rights of any 

member of the public. . c 

In both the cases of Motilal 22 and Ram Jawaya , 21 the immediate point tor 
decision was whether the State should enter into a trade or business without prior 
legisl-tive authority. It is to be noted that the specific provision in Art. 298 ot 
the Constitution, as it then stood, included within the executive power the power 
to grant property and to make contracts but not the power to carry on a trade 
or business. Hence, the question arose whether such power could not be assumed 
by the Government, under its executive power, in the absence of a competent 
legislation empowering it to carry on a trade or business. So far as this immediate 
point is concerned, it is no longer necessary to arrive at the conclusion by any 
judicial interpretation or reliance upon the theory of residuary execute c p 
as in the Ram Jawaya decision. 21 For. Art. 298 has been substituted by the 
Constitution (Seventh Amendment) Act, 1956 (sec Vol IV. post). Carrying 
anv trade or business” has been added to the list of ‘executive power * th Ac 
rider that if the trade or business relates to a matter which is within the leg -* 
live jurisdiction of Parliament, then the executive power of the L nion or a tbaxe 
to enter into a particular business shall be “subject to legislation by Parliament . 


(21) Ram Jawa\a v. Slate of Punjab, (1955) 
2 S.C.R. 225 (232-8). 

(22) Joyantilal v. Rana, A. 1964 S.C. ©48. 


(23) Motilal v. Govt, of U. P., A. 1951 AH. 
257 (vide C3, Vol. I, p. 426). 
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Similarly, it would be subject to legislation by the State Legislature if the trade 
or business relates to an item within the legislative competence of the State 
Legislature. From the standpoint of our present discussion, since the function of 
entering into a trade or business is expressly declared as included in the executive 
power, it is clear that no legislative sanction shall be necessary for the exercise of 
the functions and that it will be possible for either the Union or the State Gov¬ 
ernment to enter into the business of publication, 31 or banking 34 or exploitation 
of mineral resources. 34 If, however, by such entry the State seeks to exclude irom 
the trade citizens who had been carrying on the trade or intend to carry on tiie 
trade, then prior legislation would be required by Art. 19 (6) (ii) [see Vol. 1, pp. 484, 
684]. The executive power vested by Art. 298 is in fact of an • anticipatory’ nature 
because the exercise of this power may cither be nullified or regulated by subse¬ 
quent legislation by the competent Legislature. 

Though the immediate ellect of the decision in Ram Jawaya's case 3 * has thus 
been obviated by the amendment of the Constitution, the principle laid down by 
the Supreme Court in this case is of far-reaching importance so far as the Presi¬ 
dent’s executive power is concerned, particularly in view of the tact that under 
our Constitution the residuary legislative power in the federal distribution of 
powers has been vested in the Union Parliament by Entry 97, List I. The net 
result of this entry is that the President will have the executive power to take 
action, subject to the limitations mentioned before, in the absence of legislation 
by the competent Legislature, with respect to any subject which is not included 
in List II, as belonging to the State Legislature exclusively. This power is wider 
than that conceded by some of the Judges of the majority in the American Steel 
Seizure case (p. 361, ante) because it is not dependent upon emergencies or other 
extraordinary circumstances. And this power of the President will comprise any 
function which is not vested by the Constitution in any other body. 1 


Heads of power vested in the President. 

As would appear from Arts. 73 (I) and 162 of our Constitution, the ‘executive 
power’ of the Union or of a State is broadly co-cxtcnsivc with its legislative power,— 
the heads of which arc enumerated in the relevant Legislative Lists in the 7th 
Schedule. The ambit of the ‘executive power’ under our Constitution can, accord¬ 
ingly, be realised from the Entries in these Lists together with certain substantive 
provisions. 

The Constitution being federal, this power is divided between the Union and 
the State and the respective executive powers of the Union and the State arc 
vested in the President and the Governor, by Arts. 53 (1) and 154 (I). Since the 
'executive power of the Union’ is vested in the President (Art. 53 (I)], it matters 
little whether any particular provision of the Constitution has referred to a power 
as belonging to the ‘Union’ or to the ‘President’. 

The principal heads of the executive power of the Union may, accordingly, be 
ascertained from the following summary of the powers vested by the Constitution 
in the President: 

I. The Administrative Power. —In the matter of administration, not being a 
real head of the Executive like the American President, the Indian President shall 
not have any administrative function to discharge nor shall he have that power 
of control and supervision over the Departments of the Government as the Ame¬ 
rican President possesses. But though the various Departments of the Government 
of the Union will be carried on under the control and responsibility of the res¬ 
pective Ministers in charge, the President will remain the formal head of the 
administration, and as such all executive action of the Union must be expressed 
to be taken in the name of the President. 3 

IO?Q 4) pJi Bank of Patiala • A (!) Jayanlilal v. Rava, A. 1964 S.C. 648 

1959 Pun,. 440 {446). (655). (In a sense, thus, we have thus 

/ 1C \ „ arrived at a ‘prerogative’ power of the 

(25) Kotiah v. Stale of A. P., A. 1959 A.P. President]. 

(2) Art. 77. 
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For the same reason, all contracts and assurances of property made on behalf 
of the Government of India, must be expressed to be made by the President and 
executed in such manner as the President may direct or authorise. 3 

Again though, he may not be the ‘real’ head of the administration, all officers 
of the Union shall be his ‘subordinates’ 4 and he shall have a right to be informed 
of the affairs of the Union. 5 

The administrative power also includes the power to appoint and remove the 
high dignitaries of the State and other administrative commissions. Under our 
Constitution, the President shall have the power to appoint—(*) The Prime Minister 
of India. 4 (it) Other Ministers of the Union. 4 {tit) The Attorney-General for 
India. 7 (iu) The Comptroller and Auditor-General of India. 4 (v) The Judges of 
the Supreme Court.’ (vi) Judges of the High Courts of the States, 10 including 
Additional and Acting Judges." (tti) The Governor of a State. 12 (viii) An Inter- 
State Council. 13 (ix) The Union Public Service Commission and Joint Commission 
for a group of States. 14 (x) The Finance Commission. 15 (xi) Election Commis- 
sioners. 1 ’ 1 (xi») Special Officer for Scheduled Castes and Scheduled Tribes." (xiii) 
A Commission to report on the administration of Scheduled Areas, the welfare of 
the Scheduled Tribes ;*• and a Commission to investigate into the conditions of 
backward classes." (xiv) A commission on languages. 20 (xv) A Special Officer for 
linguistic minorities. 21 

The President shall also have the power to remove ft) his Ministers, indi¬ 
vidually ; 22 (ii) the Attorney-General for India ; 25 (Hi) the Governor of a State ; 24 
fjy) Chairman or Member of a Public Service Commission of the Union or of a 
State, on the report of the Supreme Court, 25 or on the happening of certain con¬ 
tingencies; 1 (v) Judge of the Supreme Court, 2 or Election Commissioner, 3 on an 
address by Parliament; (vi) Officers of the Union, subject to the provisions of 
Art. 311. 

As regards other officers of the Government, our Constitution seeks to avoid 
the vice of the American ‘spoils* system, by withholding from the President any 

E rncral power of appointment or removal besides the few cases specified in the 
onstitution itself; and by making the ‘‘Union Public Services, All-India Services 
and Union Public Service Commission”,—an exclusive legislative subject for the 
Union Parliament, and by making it obligatory on the part of the President to 
consult the Public Service Commission in matters relating to appointment (Art. 
320 (3)], except in certain specified cases. 

As has been pointed at the outset (p. 354, ante) the ‘executive’ power primarily 
means the power of execution of the laws which function logically comes under 
the present head, though, in our Constitution there is no provision spccificajly 
requiring the President to take care that ‘the laws arc faithfully executed’. 4 Again, 
though there is no separation of authority as between the Union and the States 
in the matter of execution of the Union and the State laws,—inasmuch as it will 
be the duty of the States to execute both the State laws and the Union laws as 
are applicable in that State, 5 —the executive power of the Union shall extend to the 
giving of directions 3 to the States to ensure due compliance with the Union laws. 
II. The Military Power .—The military powers of the Indian President shall 


(3) Art. 299 (I). 

(4) Art. 53 (I). 

(5) Art. 78 (6). 

(6) Art. 75 (1). 

(7) Art. 76 (1). 

(8) Art. 148. 

(9) Arts. 124, 126. 

(10) Arts. 217, 223. 

(11) Art. 224. 

(12) Art. 155. 

(13) Art. 263. 

(14) Art. 316. 

(15) Art. 280. 

(16) Art. 324 (2). 

(17) Art. 338 (1). 


(18) Art. 339 (I). 

(19) Art. 340 (1). 

(20) Art. 344 (1). 

(21) Art. 350B (1). 

(22) Art. 75 (2). 

(23) Art. 76 (4). 

(24) Art. 156 (I). 

(25) Art. 317 (1). 

(1) Art. 317 (3). 

(2) Art. 124 (4). 

(3) Art. 324 (5). Prov. 

(4) Cf. Art. n, See. 3, of the Constitution 
of the U.S.A. 

(5) Art. 256. 
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be lesser than those of either the American President (sec p. 371. post) or of the 
English Crown. The supreme command of the Defence Forces is, of course, vested 
in the President of India, but the Constitution expressly lays down that the exercise 
of this power shall be regulated by law.* Parliament has cxclushc legislative 
power relating to the Defence Forces , ; war and peace.* So, it will not be possible 
lot the Indian President to assume emergency powers such as the American 
President did during the World Wars, in the independent exercise of his powers 
as Commander-in-Chief (see, further, p. 363, post J. 

III. The Diplomatic Tower .—The diplomatic power is a very wide subject and 
is sometimes spoken of as identical with the power over foreign or external affairs, 
which comprise "all matters which bring the Union into relation with any foreign 
country”. The legislative power as regards these matters as well as the power of 
making treaties and implementing them, of course, belongs to Parliament. s 15ut 
though the final power as regards these things is vested in Parliament, the Legis¬ 
lature cannot take the initiative in such matters. The task of negotiating treaties 
and agreements with other countries, subject to ratification by Parliament, will 
thus belong to the President and Ministers. Again, though diplomatic represen¬ 
tation as a subject of legislation belongs to Parliament, like the heads of other 
States, the President of India will represent India in international affairs and will 
have the power of appointing Indian representatives to other countries and of 
receiving diplomatic representatives of other States. 

IV. Legislative Power .—Like the Crown in England, the President of India 
is a component part of the Union Parliament. The powers which the President 
is vested with in relation to legislation may be summarised as follows: 

(a) The power to summon, prorogue and dissolve Parliament.* (6) The right 
of opening address. 1 * (c) The right to address and to send messages." (d) 'I he 
power to cause certain reports and statements to be laid before Parliament, so 
that Parliament may have the opportunity to take its action upon them, such as 
(i) the Annual Financial Statement 12 and Supplementary budget, if any ; 13 (tV) the 
report of the Comptroller and Auditor-General of India relating to the accounts 
ol the Government of India ; 14 (Hi) the recommendations made bv the Finance 
Commission, together with explanatory memorandum of the * action taken 
thereon ; ,a (tv) the annual report of the Union Public Commission, explaining the 
reasons where any advice of the Commission has not been accepted ; ,c (v) the 
report of the Special Officer for Scheduled Castes and Tribes: 17 (r») the report of 
the Commission to investigate into the conditions of the backward classes, with a 
memorandum explaining the action taken thereon ;** (ri) Reports of Special Officer 
for linguistic minorities. 1 * (e) The power of sanctioning introduction of certain 
legislative measures, such as, for alteration of State boundaries: 1 *" Money bills; 2 " 
Bills involving expenditure ; 21 bills affecting taxation in which the States are 
interested State bills imposing restrictions on freedom of trade. 23 (/) Assent to 
legislation and the power to veto Union bills, 24 and reserved State bills. 25 (g) 
The power to legislate by Ordinances during recess of Parliament.* (h) The power 
to make regulations for Union Territories. 2 (i) Application of laws to major ports 
and aerodromes. 3 (j) Giving instructions to a Governor to promulgate an Ordi¬ 
nance if it requires the previous sanction, etc. of the President under the Cons¬ 
titution. 4 


(6) Art. 53 (2). 

(/) Entries I, 2, 15 of List I, Sch. 

(8) Entries 10-14, List I. Sch. VII. 

(9) Arts. 85 (2); 108. 

(10) Art. 87 (1). 

(11) Art. 86. 

(12) Art. 112 (1). 

(13) Art. 115 (I). 

(H) Art.151 (I). 

(15) Art. 281. 

(16) Art. 323 (1). 

(17) Art. 338 (1). 

(18) Art. 340 (3). 


VII. 


(19) Art. 350B. 

(19a) Art. 3. 

(20) Art. 117. 

(21) Art. 117 (3). 

(22) Art. 274 (I). 

(23) Proviso to Art. 304. 

(24) Art. III. 

(25) Art. 201. 

(1) Art. 123. 

(2) Art. 240. 

(3) Art. 364 (1). 

(4) Art. 213 (I), Proviso. 
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V. Rule-making Power.— Apart from the above powers relating to legislation 
proper, the President is vested with the power to make rules and orders relating 
to specific matters, which shall have the force of law, in so far as they are autho¬ 
rised by the Constitution: 

(a) Relating to the manner in which orders and other instruments made and 
executed in the name of the President shall be authenticated ; 5 * ( 6 ) Relating to 
the transaction of business of the Government of India and allocation thereof 
among Ministers; (c) Relating to recruitment and conditions of service of secre¬ 
tarial start of Parliament; ( d) Relating to the prohibition of simultaneous mem¬ 
bership of Parliament and a House of Legislature of a State ; 7 * * 10 11 (e) Relating to the 
procedure with respect to the joint sittings in consultation with the Chairman and 
the Speaker of the two Houses ;• (/) Prescribing the manner of enforcement of 
orders, etc. of Supreme Court ;• (g) Giving approval to rules relating to Supreme 
Court (/*) Providing for consultation with the U.P.S.C. regarding appointment 
of officials of Supreme Court;" (i) Prescribing conditions of service, etc. of Chair¬ 
man and Members of Union and Joint Public Service Commissions ; 12 ( j) Allocating 
among States of emoluments payable to a Governor appointed for two or more 
States (&) Providing for the discharge of the functions of the Governor of a 
State in any contingency not provided for in the Constitution ; w (/) Prescribing 
the percentage of taxes on income for distribution among States ;" (m) Providing 
for continuance of existing State taxes on water or electricity involving inter-Statc 
river valley projects;'* ( 11 ) Regulating recruitment and conditions of service of 
persons serving under the Union ; ,T (o) Providing for payment of compensation 
for premature termination of contractual service requiring special qualifications ;" 
(p) Determining the number of members of the Union Public Service Commission 
or a Joint Public Service Commission, their conditions of service, etc.;" (< 7 ) Speci¬ 
fying the matters in which it shall not be necessary to consult the Union Public 
Service Commission ;*° (r) Relating to conditions of service and tenure of office 
of the Election Commissioners*' ; (s) Specifying Scheduled Castes and Scheduled 
Tribes.** . . .. 

On some other matters, the President’s rule-making power is made subject to 
any law that may be made by Parliament relating thereto.** 

VI. The Pardoning Power. —Sec under Art. 72, post. 

VII. Emergency Powers.— The above is an account of the powers of the 
President in normal times. Besides, he shall have extraordinary powers to deal 
with an emergency, viz., external aggression or internal disturbance by reason or 
which the security of India or anv part thereof is threatened ,* 4 or, the failure or 
the constitutionalmachincry in a State owing to some other cause;*' or, a financial 
crisis . 1 [See Vol. I, pp. 19-20]. 

VIII. Miscellaneous Powers.— As the head of the Executive power, the Presi¬ 
dent has been vested by the Constitution with certain powers which may be said 
to be residuary in nature, and which arc required to be vested in some authority, 
in order to let the machinery of Government set up by the Constitution go on 
and to avoid a deadlock for want of specific provisions. 

Naturally, therefore, powers coming under this head relate to various matters,— 

(i) Giving consent to use of foreign title to a person holding office of trust 
under the State*; ( 11 ) Declining questions as to disqualifications of members alter 


(5) Art. 77 (2), (3). 

6) Art. 98 (3). 

7) Art. 101 (3). 

8) Art. 118 (3). 

9) Art. 142 (I). 

(10) Art. 145 (I). 

(11) Art. 146 (1), Prov. 

12) Art. 148 (5). 

13) Art. 158 (3A). 

14) Art. 160. 

15) Art. 270 (4) ( b ). 

16) Art. 288 (1). 


(17) Art. 309. Proviso. 

(18) Art. 310 (2). 

(19) Art. 318. 

(20) Art. 320 (3). Proviso. 

(21) Art. 324 (5). 

(22) Arts. 341-2. 

(23) E.g.. Art. 324(5). 

(24) Art. 352. 

(25) Arts. 356, 365. 

(1) Art. 360. 

(2) Art. 18 (4). 
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consulting the Election Commission 3 ; (Hi) Giving consent to appointment of ad 
hoc Judges and retired Judges for Supreme Court 4 ; (it;) Giving approval to the 
sitting of Supreme Court in a place other than Delhi 5 ; (v) Referring a question of 
law or fact of public importance for the opinion of Supreme Court 0 : (ri) Giving 
approval to rules made by the Chief Justice relating to conditions of service of 
staff of Supreme Court; 7 (vii) Determining number of Judges of a High Court ;* 
(t mi) Transferring a Judge from one High Court to another* ; (tv) Determining 
that, in the interest of the security of the State, it will not be expedient to give an 
opportuniy of showing cause to a Union civil servant 10 ; (x) Making reference to 
the Supreme Court for inquiry and report whether the Chairman or any other 
member of a Public Service Commission shall only be removed from his office 
by order of the President* 1 : (xi) Referring additional matters to the Union Public- 
Service Commission for advice 1 * : (.vii) Issuing directions implementing the report 
of a Parliamentary Committee which examines the recommendations of the Official 
Language Commission :‘ 3 (jriii) Directing the official use of a language spoken by 
a substantial section of the population of a State 14 ; (xir) Giving consent to the 
use of Hindi or any other language for any official purposes of a State 1 ': (vt ) Issu¬ 
ing directions to a State to provide adequate facilities for instruction in the mother- 
tongue at the primary stage of education to children belonging to linguistic mino¬ 
rity groups* 4 ; (xti) Appointment of a Special Officer for linguistic minorities* 7 ; 
(xvii) Declaring a State (outside India) not to be a 'foreign State* for the purposes 
of this Constitution" ; (xrtii) Providing for the constitution of regional committees 
of the Legislative Assemblies of the States of Andhra Pradesh and Punjab 19 ; 
( xix) Providing for a special responsibility of the Governor of Bombay for the 
establishment of development boards in certain areas and incidental matters :*° 
(.v.v) Requiring the Governor of a State to make a report regarding the adminis¬ 
tration of the Scheduled Areas in that State and to give directions as to the 
administration of the said areas** ; (xxi) Making an order declaring certain areas 
to he Scheduled Areas or that they will cease to be Scheduled Areas :** fxrii) Giving 
previous approval to a notification of the Governor to apply the provisions of the 
Schedule to any tribal area or to exclude any area from such notification* 3 ; (xxi it) 
Until a notification under para. I is made, the administration of a tribal area 
is to he carried on by the President through the Governor of Assam as his Agent 94 ; 
(xxiv) To assent to* regulation made under sub-para. 1(6) by the Governor:” 
(*xv) Giving previous approval to the notification of the Government of A«s'»m 
to include the areas in the plains in the Table in Part B of the Schedule.* (v.vri) 
The Constitution confers upon the President certain ' interim* powers, to be 
exercised by him so long as Parliament docs not elect to ‘occupy’ those fields. 
Thus,— 

(a) Grants-in-aid to the State which arc in need of assistance, shall be 
sanctioned by the President, until Parliament makes the necessary provision.* 

(b) Until Parliament legislates, the President shall make rules regulating the 
recruitment and conditions of service of persons serving the Union. 9 


“Or through officers subordinate to him**. 

Tliis expression is taken from ss. 7 (/) and 49 (/) of the Government of India 
Act, 1935. and enables the President to delegate powers to officers subordinate to 
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him. It is neither possible nor desirable that the President shall do all his acts 
personally. 

A question arose under the Government of India Act, 1935, as to whether the 
Ministers were officers subordinate to the Governor, in view of the above expression. 
It was held by the Privy Council 4 that they were so, and when the Constitution 
adopts the same expression, the same interpretation would be put upon the expres¬ 
sion under the Constitution as well,* because the Constitution reproduces the 
language in ss. 7 (1) and 49 (1) of the Government of India Act, 1935, on this 
point. It is to be noted that under the Constitution the ‘executive power’ of the 
Union and the State is vested in the President (Art. 53 (/)], and the Governor 
(Art. 154 (/)], respectively. So, no other person can exercise an executive power 
unless he is an ‘officer subordinate to’ (Art. 53 (/)] the President or the Governor, 
as the case may be. Again, as under the Act of 1935, though the Ministers arc 
responsible to the Legislature, they shall be appointed by the President (Art. 75) 
or the Governor (Art. 163) and shall hold office during the pleasure of the President 
or the Governor respectively. Hence, the Ministers shall in fact be officers ‘sub¬ 
ordinate to’ the President or the Governor in relation to the executive power, 
notwithstanding their responsibility to the Legislature. 

This seems rather anomalous, but it merely expresses in statutory language 
what is the unwritten law in the English Constitution. In the English Constitution, 
though the Cabinet is the real executive authority, the Ministers have no legal 
status as such and in legal theory, they arc mere servants of the Crown in whom 
the executive authority is vested, and they arc accountable to Parliament only as 
servants of the Crown, and are also liable to be dismissed by the Crown at his 
pleasure (Sec also under Art. 154 (/), port]. 


“In accordance with this Constitution". 

These words arc intended to make the President a constitutional ruler. His 
oath (Art. 60) also emphasises his moral dutv to ‘preserve, protect and defend the 
Constitution*. If he seeks to exercise anv function otherwise than in accordance 
with the Constitution, he will render himself liable to impeachment (Art. 61). 

It is to be noted that the words ‘and the law’, which occurred in the Draft 
Constitution after the words ‘in accordance with the Constitution’, have been 
omitted by the Constituent Assembly from Art. 53 (1). The result is that the 
only limitation to the President’s powers is the Constitution. As in the United 
States, the Indian President’s constitutional powers cannot be regulated or res¬ 
tricted by legislation. There is thus a departure from the Australian Constitution" 
where the extent of the ‘executive powers’ is left to the operation of the law. 

The word ‘law’ is. however, retained in Art. 60 of our Constitution so that 
it shall be the moral duty of the President to ‘preserve, protect and defend’ the 
law enacted bv Parliament. ... , 

The onlv power which our Parliament shall have in relation to the executive 
power’ of the President is that given by Art. 53 (J) (h). viz., the power of vesting 
subordinate functions on other persons. Of course, certain provisions of the Cons¬ 
titution itself emnower Parliament to rceulate the ‘exercise’ of the Presidents 
powers, e.g., Arts. 52 (2): 324 (2). (5); 354 (2): 356 (3 ): 359 (3). 


Whether powers vested in the President can be delegated. 

The Supreme Court has held that though Art. 258 (1) empowers the President 
to delegate to a State Government or to its officers “functions in relation to anv 
matter to which the exccuive nower of the Union extends”, the functions which 
have been vested expressly in the President by various provisions of the Constitu- 


(4) Emperor v. Sibnalh. A. 1954 PC. 156 
(162-3): reversing Emperor v. Hemendra. A. 
1939 Cal. 529. 


(5) Shiv Bahadur v. State of U. P., (1953) 
S.C.R. 1188 (1210). 

(6) Wyncs. Legislative & Executive 
Powers, p. 321. 
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tion cannot be delegated either under Art. 258 or anv other provision of the 
Constitution to any other person or body." The result is that though all the 
executive power of the Union is also vested in the President by Arc 53 (l). a 
distinction is to be maintained which are vested in the President by Art. .53 (I), 
generally, and the other provisions of the Constitution, such as Arts. 23. 124. 2 /. 
268-279;'309. 310. Proviso (c) to Art. 311 (2). 338. 340. 344. 356. 360. which specifically 
vest particular functions in the President. The latter powers cannot, according to 
the Supreme Court, 6 * be delegated by the President to any other person or autho¬ 
rity, but must be exercised by the president personally. 

This does not. however, mean that the President would be entitled to exercise 
the latter powers in his individual judgment, for. Art. 74 (1) relates to all the 
functions of the President. 


Clause (2). 


Other Constitutions 


(A) U.S.A.— Art. II. S. 2 (1) of the Constitution says— 

•The President shall be Commander-in-Chief of the Army and Navy of the United States." 

Owing to the application of the doctrine of Separation of Powers, the above 
power of the President is placed on an independent footing, as an ‘executive’ power, 
and there is no provision in the Constitution, subjecting it to Congressional regula¬ 
tion. In the result, it has been held that the President, as the Commander-in- 
Chicf. is competent to take much action, 4 * without legislative sanction, and even 
against the wishes of Congress, though the power to declare war belongs to Congress. 

Congress has. under its power to “raise and support armies" fArt. 1. S. 8 (/2)], 
and “to provide and maintain a navy” (Art. I. S. 8 (/J)]. the exclusive authority to 
lay down the rules governing the organization and maintenance of the military 
forces, the establishment of forts, arsenals and other military equipments. On 
the other hand, the President has the exclusive authority in the matter of dis¬ 
position of troops, direction of vessels of war. the planning and execution of 
campaigns and all orders issued by the President, as the Commander-in-Chief 
(which are not otherwise unconstitutional) have the force of laws" Each of the 
two organs of government is thus supreme in its own sphere. This distinction 
was explained by the Supreme Court, in Ex parte Milligan, 1 in these words: 

"Congress has the power not only to raise and support and govern armies, but to declare 
war. It has. therefore, the power to provide by law for carrying on war. This power necessarily 
extends to all legislation essential to the prosecution of war with vigour and success, except 
such as interferes with the command of forces and conduct of campaign. The power and 
duty belongs to the President.”' 


Thus, the American President possesses the constitutional power to send troops 
outside the United States, without interference bv the Congress, at least in time of 
war. 6 This power was exercised by President Wilson on several occasions, even 
though war was not declared by Congress, e.g., between United States and China 
or Mexico. 6 Again, under this power. President Wilson armed merchant vessels 
with defensive guns, even against the refusal of Congress to give the necessary 
authorisation. 6 

The Constitution does not specify what acts the President mav or may not 
do, as Commander-in-Chief. nor restrict their exercise to the time when the coun¬ 
try is actually at war. Hence, an American writer observes— 

"Authority as Commander-in-Chief of the armed forces has rendered our President a 
ruler more powerful than any monarch of a modern western country.”* 


(6a) Jayantilal v. Rana, A. 1964 S.C. 648 
(656). 

g*>) Neagle, in re. (1890) 135 U.S. 1. 
(6c) United States v. Freeman, 3 How. 
Fuming v. Page, (1850) 9 How. 603 

(6/5). 

c2—47 


(7) Ex parte Milligan. (1866) 4 Wall. 2. 

(8) Willoughbv, Constitutional Law of the 
United States. Vol. ITT. p. 1567 ; Pritchett. 
American Constitution. 1959. p. 350. 

(9) Parker, Administrative Law, 1952, 
p. 89. 
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In the words of Brogan , 10 —“The ‘war power’ is a vague and undefinable 
residuum of power on which the President can draw.” Thus, during World War 
II, apart from Congressional authority, the President assumed the following powers, 
inter alia, under his position as Commander-in-Chief: (t) to intervene in labour 
disputes and strikes in war industries (creating the National War Labour Board); 
(**) to utilise domestic transportation facilities for the prosecution of war; (tit) to 
requisition merchant vessels for war use; (tv) to channel labour into essential war 
industries [by setting up the War Manpower Commission]; (u) to establish military 
tribunals in territory occupied by the Armed Forces of the United States and this 
power may continue, even after the cessation of hostilities, long enough to permit 
the occupying power to discharge its responsibilities. 11 

Read with Art. IV, s. 4, the present power authorises the President to use the 
armed forces to protect the States against external ‘invasion’ and ‘domestic vio¬ 
lence’ and the propriety of such action is not open to judicial review. 11 * 

But, as has been pointed out (p. 360, ante), the Supreme Court has held that 
in the exercise of his power as Commander-in-Chief, the President cannot take 
possession of private property without legislation, even though it may be necessary, 
in the interests of national defence, to regulate the relationship between employers 
and employees by prescribing rules designed to settle labour disputes and the 
like. 13 


“The founders of this Nation entrusted the law-making power to the Congress alone in 
both good and bad times.”'* 

“The Constitution did not contemplate that the title Commander-in-Chief of the Army 
and Navy will constitute him also Commander-in-Chief of the country, its industries and its 
inhabitants. 

"Even though 'theatre of war* be an expanding concept, we cannot with faithfulness to 
our constitutional system hold that the Commander-in-Chief of the Armed forces has the 
ultimate power as such to take possession of private property in order to keep labour 
disputes from stopping production.”'* 

"His command power is not such an absolute as might be implied in a militaristic 
system but is subject to limitations consistent with a constitutional Republic whose law and 
policy-making branch is a representative Congress."'* 

It is also to be noted that the military function of the President is subordinate 
to his civil office 13 * and the office of Commander-in-chief docs not make himself 
a member of the Armed Forces. 

(B) Eire. —Art. 13 (4) of the Constitution of 1937 provides— 

"(4) The supreme command of the defence forces is hereby vested in the President. 

(5) (f) The exercise of the supreme command of the defence forces shall be regulated by 
law. (if) All commissioned officers of the defence forces shall held their commissions from 
the President.” 

(C) Australia.— S. 68 of the Constitution Act says— 

“The command in chief of the naval and military forces of the Commonwealth is vested , 
in the Governor-General ." 

The power is, however, exercised on ministerial advice and to the extent as 
defined by the Legislature. 


India 

Scope of Cl. (2) : Supreme Command of the Defence Forces. 

Like the head of the Executive of other free countries, the President of India 
shall have the supreme command of the Defence Forces. As in the United States, 
the above power would not necessarily empower the President to take a personal 
command in the field. _ 

(12^ Younestown Sheet Co. v. Sawyer. 
(19S2) 343 U.S. 579 (587-9; 643, 645). 

(12a) Cf. Duncan v. Kahanamakpu, (1946) 
327 U.S. 304 (322). 

(13> f’nited States v. Eliason. 16 Pet. 291. 


(10) Brogan. Government of the People. 
1943. p. xix. 

(11) Madsen v. Kin sell a. (1952) 343 U.S. 
341. 

(I la) Martin v. Mott. (1827) 12 Wh. 19: 
Luther v. Borden, (1849) 7 How. 1. 
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An important point ot difference between the American and Indian provisions, 
is that unuxe uie e-onsuiuuon ot tnc UJS.A., our Constitution cxp.css.y provides 
that me exercise ot mis power ot supreme command SI,ail be rcgu.uiea by law. 

In the U.i,.A., it has been held mat uom Congress and me 1 resident are supreme 
in their respective jurisdictions. thus, the war power' ot Congress extends to ail 
legislation essential to the prosecution ot war wim vigour and success, except such 
as interiores with the command ot the torces and uie conduct ot the campaigns. 
Hence, Congress cannot direct the conduct ot campaigns. 1 ' by inserting the words 
'shall he regulated by law', the trainers ot our Constitution must be supposed to 

have intenued otherwise. . . .. 

It does not appear, however, that the Indian President shall have no puvvci 
to act in anticipation ot Parliamentary sanction, to deal with an emergency like 
an actual invasion. 1 ** in such a case, the Indian President, acting as the Com¬ 
mander of the Defence t-orces, and with the advice ol responsible Ministers, should 
have the power to employ the lorccs in advance to repel invasion, pending a lor- 
mal declaration ot war by Parliament.'* In tact, the Constitution vests in the 
President (Art. 352) the power to determine, in anticipation ot Parliamentary deci¬ 
sion, whether such an emergency has arisen. 

In some countries, the military power ot the Executive includes the power to 
declare War and Peace, thus, in England, "the Sovereign alone has the power 
ot declaring war and peace.”' 7 Not omy has the Crown the prerogative to declare 
war, it has also the final authority to determine whether a slate ot war exists with 
any country.'• 

The American Constitution, on the other hand, vests the power to declare 
war' exclusively in the Congress lArt. 1, Sec. 8 (//)). No other authority can 
involve the United States in a war,—though, of course, the President, as Com- 
mandcr-in-Chicf, may act in such a way that war becomes inevitable. 1 * 

In India, though the declaration of war and conclusion of peace are matters 
of legislation by Parliament [Entry 15, List 1, 7th Sch.J, the English convention, 
according to which the Executive head has the final power of determining whether 
a state of war exists with any foreign country, seems to have been adopted. Thus, 
by a Notification, the President declared that the state of war between India and 
Germany (owing to World War II) had ceased to exist on January I, 1951.-° In 
view of the decision in Ram Jawaya’s case /•* it seems that the President can 
declare war without prior legislative sanction but if the Parliament resolves other¬ 
wise, the President would be bound to act accordingly. 

"Shall be regulated by law". —'Law' in this context obviously refers to Acts 
of Parliament. 20 " 


Clause (3). 

Sub-Cl. (a) : Saving of existing laws. 

Sec. 124 of the Government of India Act, 1935, authorised the delegation of 
any functions relating to the executive authority of the Federation to the Govcrn- 


(14) In England, the supreme command 
and direction of the armed forces belongs to 
the Crown free of Parliamentary control un¬ 
less Parliament expressly seeks to control the 
Prerogative [China Navigation v. A. C., 
(1932) 2 K.B. 197). 

(15) Ex parte Milligan, (1866) 4 Wall. 2. 

(16) The Irish Constitution, 1937. vests such 
a power in the Executive by Art. 28. Sec. 3 
of which says—“War shall not be declared 
and the State shall not participate in any 
war save with the assent of the Dail Eireann. 

In the case of actual invasion, however, the 
Government may take whatever steps they 
consider necessary for the protection of the 
State, and Dail Eireann if not sitting shall 


be summoned to meet at the earliest practi¬ 
cable date." 

(17) The Hoop. (1799) I C. Rob. 196. 

(18) Janson v. Driefontcin Mines, (1902) 
A.C. 484 ; Kawasaki v. Bantham Co. Ltd., 
(1939) 2 K.B. 544. 

(19) Munro, Government of the United 
States, (1944). p. 454. 

(20) Not. No. D7104—Eur. II/50/1-1-51 
(Gaz. of India, Extraordinary, d. 1-1-51, Pt. I, 

s. 1J. 

(20a) Ram Jauaya v. State of Punjab, 
(1951) 2 S.C.R. 225 ; sec p. 362. ante. 

(20b) Cf. The Commonwealth v. Colonial 
Combing Co., (1922) 31 C.L.R. 421 (431). 
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ment of any Province, by Acts of the Federal Legislature. The present clause 
saves those laws and explains that the vesting of the executive power of the Union 
in the President docs not mean an automatic resumption of those delegated func¬ 
tions by the President. 

Sub-Cl. (b): 


Other Constitutions 

(A) U.S.A. —In the United States it has been held* 123 that the fact that the 
executive power is vested in the President by the Constitution does not mean that 
every officer in every branch of the administration can act only under the sole 
direction of the President and that Congress cannot pass any law directing an 
executive officer to do anything. 

(B) Government of India Act , I93S. —Sec. 7 (1) of the Act provided— 

“. .... but nothing in this section shall prevent the Federal Legislature from conferring 
functions upon subordinate authorities, or be deemed to transfer to the Governor-General any 
functions conferred by any existing law on any Court, judge or officer, or on any local or 
other authority." 


India 

Cl. (3) (b) : Power of Parliament as regards President’s functions. 

This clause means that though the executive power is vested in the President 
by the Constitution it will not prevent Parliament from delegating the discharge 
of subordinate or ministerial functions to any other person or authority, without 
disturbing the constitutional powers of the President. 

Thus, though Parliament may not transfer the supreme command of die 
Dcpencc Forces to any person other than the President, it would be competent 
for Parliament to provide that particular subordinate functions in relation to the 
command of the Forces shall be exercised by other person or persons, subject to 
the supreme command of the President. This is an essential provision, simply 
because it would not be physically possible for the President to exercise all powers 
personally nor to provide how each particular function shall be exercised. But 
powers which are expressly vested by the Constitution in the President cannot be 
transferred by Parliament to any other authority. This sub-clause reminds one 
of the observations of the Supreme Court in Kendall v. U. S. tl3i (see above). 

"It by no means follows that every officer in every branch of that (the executive) depart¬ 
ment is under the exclusive direction of the President. ... It would be an alarming doctrine 
that Congress cannot impose upon any executive officer any duty they may think proper which 
is not repugnant to any rights secured protected by the Constitution, and in such cases the 
duty and responsibility grow out of and are subject to the control of the law and not to 
the direction of the President. And this is emphatically the case, where the duty enjoined 
is of a mere ministerial character.”** 

When Parliament thus confers executive functions on authorities other than 
the President, the President is to that extent relieved of his responsibility which 
he has for the acts of his ‘subordinates’ under cl. (/) of this Article. In such a 
case, the responsibility is transferred to the authority to which the function is 
transferred by the Legislature.** 


(21-22) Kendall v. U. S., (1838) 12 Pet 524 (23) Cf. Emp. v. Sibnath, A. 1945 P.C. 156 

(6/3). U*2). 
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ARTICLE 53. 

Clause (1). 

°'(a! u2aT , 34°“ : (B) Australia, 348; (C) Canada, 348; (L>) Eire. 348; (E) Switzerland, 
348; (F) Fourth French Republic, 349; (C) Fifth French Republic. 349 ; (H) West Germany, 
349; (1) Ceylon, 350 ; (J) Government of India Act, 193a, 3aO. 

of Cl. (I): Executive power of President. 350; 'Executive power of the Union.’ 

351 ; 'Executive power’, 351. ... , . , ._ 

Whether exercise of executive power is dependent on prior legislation, 3*1. 

Has the Executive any residuary power: (A) U.S.A., 3a2 ; tB> England, 3aa , (C) trance, 
355 ; (L>) India. 356 ; Heads of power vested in the President. 363. 

Or through officers subordinate to him’, 367 ; 'In accordance with the Constitution. 368. 

Clause (2). 

Other Constitutions : 

(A) U.b.A., 369 ; (B) Eire, 370 ; (C) Australia, a/0. 

Scope of Cl. (2): Supreme Command of the Defence Forces. 370. 

Clause (3). 

Sub-ci.-(a): Saving of existing laws, 371. 

Sub-cl-((b): 

Other Constitutions : 

(A) U.S.A., 372 ; (B) Government of India Act, 1933. Mi. 

C*lf*(3) (6): Power of Parliament as regards President's functions, 372. 

54. The President shall be elected by the 
members of an electoral college consisting of-- 

(a) the elected members of both Houses of Parliament; and 

(b) the elected members of the Legislative Assemblies of the States. 


Election of President. 


Other Constitutions 

(A) US.A .—The original mode of election prescribed by Art. 11. see. (/) has 
been superseded by the 12th Amendment of 1804. Under the amended provision, 
the election is held as follows. 31 The election of the President is made indirectly, 
by an electoral college. The number of electors chosen from each State is equal to 
its representation in the Congress, i.t equal to the number of its representatives 
in the House of Representatives and the Senate. 1 lie electors meet in their 
respective States and vote by ballot. The person having the greatest number of 
votes by such ballot shall be the President, if such number be a majority of the 
whole number of electors appointed, but if no person has such majority, then 
from the persons having the highest numbers not exceeding three on the list of 
those voted for as President, the House of Representatives shall choose, by ballot, 
the President. 1 The Constitution itself docs not say how the electors are to be 
chosen, but in practice, the electors have come to be chosen by popular election, 
which has become complicated owing to the growth and strength of party organi¬ 
sations. Long before the Presidential elections, the various parties hold their 
national conventions and select their own candidates for the President. Hence, 
when the primary voters vote for the electoral college, they also know for which 
Presidential candidate they are voting and, as soon as the popular vote is 
counted, not only the electors arc known but also, in effect, the President, and the 
meeting of the electoral college, afterwards, has become superfluous and a matter 
of form, by the operation of the party system, the election of the President has 
thus come to be practically direct. Again, owing to the growth of the party system 
in the U.S.A., the object of the framers of the Constitution that the best man 


(25) Pritchett, American Constitution 
(1959), pp. 287 et seq. 


(1) This happened only once,—in 1824. 
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should be chosen by the people, judged only by the test of merit, has been per¬ 
verted by a system by which only tne strength of the different parties is fought 
out and the President who is elected is a mere nominee of the successful party. 

The system of election by States has also led to the curious result that the man 
who receives the largest number of votes is not necessarily elected President. This 
is because the voters do not ballot directly for the Presidential candidates them¬ 
selves. The election is not a plebiscite. They vote for electors in each State to 
cast the electoral votes of the State. Each State has as many electors as it has 
Senators and members of the House of Representatives. There are 100 Senators 
and 435 Representatives, which makes a total of 535 electoral votes of which 268 
are needed lor a Presidential candidate to be elected. A candidate who receives a 
majority of die votes of the citizens in an individual State is thus given the entire 
electoral votes of the State. But as between the States the number of electoral 
votes varies, according to population. Hence, candidates for the Presidency tend 
to concentrate their election campaigns in certain key States with larger number 
of electoral votes, such as New York, which controls 47. 

This is because the contest is usually close in the struggle for the votes of 
these populous States, and by just tipping the scales with a 51 per cent, majority, 
candidates can win a large number of electoral votes. 

(B) Eire. —Art. 12 (2) of the Constitution of 1937 says— 

"(2) (0 The President shall be elected by direct vote of the people, (ii) Every citizen 
who has the right to vote at an election for members of Dail Eircann shall have the right 
to vote at an election for President, (in') The voting shall be by secret ballot and on the 
system of proportional representation by means of the single transferable vote." 

Art. 12 (4) and (5) again, provide— 

"(•*) 2. Every candidate for elections, not a former or retiring President, must be nomi¬ 
nated cither by—(i) not less than twenty persons, each of whom is at the time a member 
of one of the Houses of the Oireachtas ; or, (ii) by the Council of not less than four admihis- 
trativc counties (including county boroughs) as defined by law. 

3. No person and no such Council shall be entitled to subscribe to the nomination of 
more than one candidate in respect of the same election. 

4. Former or retiring Presidents may become candidates on their own nomination, 

5. Where only one candidate is nominated for the office of President it shall not be 
necessary to proceed to a ballot for election. 

(S) Subject to the provisions of the article, elections for the office of Parliament shall be 
regulated by law.” 

(C) Fourth French Republic. —Art. 29 of the French Constitution of 1946 pro¬ 
vided that “the President of the Republic shall be elected by the Parliament.” 

He was therefore elected by the two Houses of Parliament in joint session. 

(D) Fifth French Republic. —Art. 5 of the Constitution of 1958 contains elabo¬ 
rate provisions relating to the election of the President. The principle underlying 
it is— 

"The President of the Republic shall be elected by an electoral college comprising the 
members of Parliament, of the General Councils and of the Assemblies of the Overseas 
Territories, as well as the elected representatives of the municipal councils.” 

It is evident that the electorate for the election of the President is far more 
broad-based than that of the Prime Minister or of Parliament itself. As stated 
before, this is one of the factor leading to the pre-eminence of the President 
under the new Constitution. 

(E) West Germany. —Art. 54 of the West German Constitution of 1949 
provides— 

"(I) The Federal President is elected, without debate, by the Federal Convention. 

(3) The Federal Convention consists of the members of the Bundestag and an equal 
uumber of members elected by the representative assemblies of the Lander according to the 
rules of proportional representation.• . . 

(6) The person receiving the votes of the majority of the members of the Federal Con¬ 
vention is elected. If such majority is not obtained by any candidate in two ballots, the 
candidate who receives the largest number of votes in a further ballot is elected.' 
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The German President is thus elected by an electoral college consisting of 
the members of the popular House of the Federal Legislature and an equal num¬ 
ber of persons elected by the popular Houses of the State Legislature, according to 
the system of proportional representation. . ... 

The German system, thus, has elements of similarity to the system prescribed 
by Art. 54 of our Constitution. 


India 

Art. 54 : Indirect Election of the President. 

The system of election provided by our Constitution differs from the several 
precedents just cited. It prescribes indirect election, but the mode is different from 
that under the American Constitution inasmuch as the electoral college under our 
Constitution consists of members of the Legislatures instead of electors chosen in 

the States by popular election. . T • i 

Though the Burmese President is also chosen by members of the Legislature, 
only the members of the Union Parliament take part in that election ; but under 
our Constitution, the electoral college consists of the members not only of the 
Union Parliament but also of the elected members of the Legislative Assemblies 

of the States. . . _ 

Our system also differs from cither of the foregoing two systems in adopting 
voting by proportional representation which obtains under the Irish Constitution. 

Reasons for adopting Indirect Election for election of President. 

Pandit Nehru gave the following reasons in the Constituent Assembly why a 
direct election of the President on the adult suffrage was discarded— 

(i) The framers of the Indian Constitution wanted to emphasise that the 
power rcallv vested in the Ministry and the Legislature and not in the President 
as such. “If we had the President elected on adult franchise and it did not give 
him any real powers, it might become a little anomalous.” (it) A tremendous loss 
of time, energy and money would be involved in a Presidential election on adult 
suffrage. We shall have elections to the Federal Parliament. An enormous Presi¬ 
dential election added to this would be a tremendous affair—some of which wc 
might not even be able to carry out. (Hi) It would be impossible to provide an 
electoral machinery for an election in which at least 176 millions of people would 
have to participate. 8 

Reasons why Members of State Assemblies have been included in the 
Electoral College. 

The Union Legislature would ordinarily be dominated by one party, which 
would form the Ministry. If this group elected the President, inevitably they 
would choose their own man ; the President and the Ministry would thus represent 
exactly the same thing. The framers of the Constitution have, therefore, adopted 
a middle course and asked members of legislatures in all the Units to take part 
in the election. 14 By Art. 55 (2). however, the votes of members of Parliament have 
been weighted so as to secure that the total voting strength of the members of 
Parliament equals that of the Assemblies of all the States taken together. 

INDEX TO COMMENTS. 

ARTICLE 54. 

Other Constitutions : 

(A) U.S.A., 373 ; (B> Eire. 374 : (C) Fourth French Republic. 374 ; (D) Fifth French 
Republic. 374 ; (E) West Germany. 374. 

(2) Const. Assembly Debates, Vol. IV. 

No. 6. p. 734 ; Vol. VTT, p. 998. 
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Art. 54: Indirect election of President, 375 ; Reasons for adopting indirect election for 
election of President, 375 ; Reasons why members of State Assemblies have been included 
in the Electoral College, 375. 

55. (1) As far as practicable, there shall be 
p“SE ° f Cl ' C,i ° n ° f uniformity in the scale of representation of the 

different States at the election of the President. 

(2) For the purpose of securing such uniformity among the States 
inter se as well as parity between the States as a whole and the Union, 
the number of votes which each elected member of Parliament and of 
the Legislative Assembly of each State is entitled to cast at such election 
shall be determined in tne following manner: — 

(а) every elected member of the Legislative Assembly of a State 
shall have as many votes as there are multiples of one thousand in the 
quotient obtained by dividing the population of the State by the total 
number of the elected members of the Assembly ; 

(б) if, after taking the said multiples of one thousand, the 
remainder is not less than five hundred, then the vote of each member 
referred to in sub-clause (a) shall be further increased by one ; 

(c) each elected member of either House of Parliament shall have 
such number of votes as may be obtained by dividing the total number 
of votes assigned to the members of the Legislative Assemblies of the 
States under sub-clauses (a) and (b) by the total number of the elected 
members of both Houses of Parliament, fractions exceeding one-half 
being counted as one and other fractions being disregarded. 

(3) The election of the President shall be held in accordance with 
the system of proportional representation by means of the single transfer¬ 
able vote and the voting at such election shall be by secret ballot. 

Explanation. —In this article, the expression “population” means the 
population as ascertained at the last preceding census of which the 
relevant figures have been published. 

Other Constitutions 
Eire. —See under Art. 53, ante. 


India 

Cl*. (l)-(2) : Uniformity and weightage. 

The object of these two clauses is two-fold, viz. — (a) to secure uniformity 
among the States inter se in the matter of representation of the States for election 
of the President; ( b) to secure parity between the States as a whole and the Union, 
by providing for weightage. 

The above two objects are carried out by the system prescribed by d. (2) which 
is based on two broad principles: 

(t) The number of votes given to the Houses of Parliament should be equal 
to the total number of votes given to all the Legislative Assemblies in India. 

(it) The voting strength of each voter in the State Assembly must be pro¬ 
portionate to the population he represents. 

The system of weightage has been necessary because the number of members 
in the Legislative Assembly in each State is not uniformly proportionate to its 
population. Thus,‘with a population of 63 millions, Uttar Pradesh Legislative 
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Assembly has 430 members while Assam Legislative Assembly lias 108 members 
for 9 millions. In the result, a member of the Assam Assembly does not represent 
so many people as docs a member of the Uttar Pradesh Assembly. Consequently, 
members of these two State Assemblies cannot be placed on an equal footing in 
the matter of an all-India representation to elect the President. 

According to Art. 54, it is only an elected member who is a voter, in the cases 
of the Houses of Parliament or of a State Legislative Assembly. 

The result of sub-clauses (//l and (c) of cl. (2) is as follows 


(<i) The number of voles of each e!c< led nu-mlx-r 
of a Stale Legislative Assembly 


of either House of Parliament 
(<•) The number of \oics of each elected mcmln-r 


State Population 

Total number of c!c< ted nu tubers of 
the Assembly x 1000. 

Total number of vote* of the elected 
menders of all State Legislative 
Assemblies. 

Total numlKT of clc« ted member' of 
both Houses of Parliament. 


Sub-el. (/>) only deals with the remainder, if any. obtained by the calculation 
made under sub-el. in). The working of all the sub clauses may he illustrated 
thus— 

(i) The population of Bombay is 20.849.H4H. bt to lake the total number of elected 
members in the Legislative Assembly of Bombay to Ik- 208 <i>.. one member representing 
one lakh of the population). To obtain the number of votes whith rath such elrticd member 
will he entitled to cast at the election of the President, we have first to divide 20 S49.840 
(which is the population) bv 208 (whith is the total numl>cr of elected members), anti then 
to divide the quotient by 1.000. In this case the quotient is 1.00.239. The number of vote* 
which oath such member will Ik- entitled to east would Ik- I00.239'l000 i.r.. 100 (disregarding 
the remainder 239 which i' less than five hundred). 

(ii) Auain, suppose the population of Mysore is 1.292.938. Let us take the total number 
of elected members of the Legislative Assembly of Mysore to be 130 (»>.. one member 
representing roughly ten thousand of the population). Now. applying the aforesaid process, 
if we divide 1.292.938 (f.e.. the population) by 130 (#.r.. the total number of elected members), 
the quotient is 9.943. Therefore, the number of votes Which each elcticd member of the 
Mysore Legislative Assembly would Ik- entitled to cast is 9.945 1,900. that is 9 »• I (because 
the remainder 945 is greater than 500).* 10. 

(til) If the total number of votes assigned to the members of the Legislative Assemblies 
of the States in accordance with the above calculation hr 74.940 and the total number of 
elected members of both the Houses of Parliament Ik- 750 then to obtain the number of 
votes which each member of either House of Parliament will he entitled to cast at the 
election of the President, we should have to divide 74.940 bv 750. Thus the number of 

74.940 23 

votes which each such member will he entitled to cast in the case would he =99 25 

23 

100 (the fraction ” g which exceeds one-half being counted as one). 


Cl. (3) : Proportional Representation by the Single Transferable Vote. 

The system of voting by secret ballot on the system of proportional represen¬ 
tation by means of the single transferable vote is adopted from the Constitution 
of Eire |Art. 12 (2)). It is the method advocated by Thomas Hare. 3 In our Cons¬ 
titution, this device is adopted not only for the election of the President hut also 
for election of representatives of the States in the Council of States (Art. 30 (4)1. 
and for election of members of the Legislative Council of a State (Art. 171 (4)|. 

The general object of introducing proportional representation at these elections 
is to give each minority group an effective share in the political life. 4 The advan- 

(3) Thomas Hare. Treatise on the Elec¬ 
tion of Representatives—Parliamentary and 
Municipal (1859). For a detailed working of 
this system, sec also App. I to Horwill. Pro¬ 
portional Representation ; Hoog and Hallct. 

Proportional Representation, (1926); Gosncll. 

c2—48 


Article on Proj>ortional Representation in the 
Encyclopaedia of Social Sciences, Vol. XII. 

(4) The arguments for and against pro¬ 
portional representation arc very clearly 
summarised in Keith, Cabinet System. 1952, 
pp. 253-5. 
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taees claimed for the Single Transferable System, further, are—(t) All currents of 
pcmtical opinion can be truly reflected under this system, and any group can elect 
one representative if it can'muster sufficient votes to reach the ‘quota’. (i«) The 
power and interest of each voter is increased by giving him successive choices. 

In India, the system was introduced in order to afford the minorities a better 
opportunity of influencing the election of the head of the State. As Dr. Ambedkar 
explained'*— 

••.Obviously no member of the House would like the President to be elected by a 

bare majority or by a system of election in which the minorities had no part to play. That 
being so. the election of the President by a bare majority has to be eliminated and wc have 
to provide a system whereby the minorities will have some voice in the election of the * resi¬ 
dent. The only method, therefore, that remained was to have a system of election in which 
the minorities will have some hand and some play and that is undoubtedly the system ot 
proportional representation." 

How the Single Transferable Vote system works. 

(A) Multi-member constituencies. 

In a multi-member constituency, the system works as follows: 

The election is held by multi-member constituencies. All the candidates who 
compete for the scats allotted to a constituency, have their names printed on one 
ballot paper. Each elector has only one vote in the sense that it will be capable ot 
electing one candidate only. But that vote will not be wasted in case the candidate 
whom he wishes to elect has got more than the required number of votes, called 
the ‘quota*. The elector is required to indicate his first, second and third prefer¬ 
ences and so on, bv placing the figures 1. 2. 3. etc., against each candidate. 

At the time of counting the votes, a quota is fixed. Any member who gets 
this quota of votes, is declared elected. This quota is fixed thus — 

Total number of valid ballot papers j 
Number of members to be elected + 1 

Supposing the total number of ballot papers to he 18.000 and the number of can¬ 
didates to be elected to be 6, the quota will be— 

+ I =2.572. 

In the first count, the first preferences alone arc counted and any candidate 
(A) who receives the above quota of first preferences is declared elected. These 
2.572 ballot papers arc then put aside and arc not to be of any further use. 

Now. A has a surplus of first preferences in his favour which arc of no use 
to him. These excess ballot papers giving the first preference to A arc then 
recounted, according to the second preferences, and these surplus votes arc then 
transferred to the other candidates, and arc added to the first preference votes 
obtained by each, until some of them also reaches the quota and so on, until 
6 candidates reach the quota. 5 6 7 . , 

The system of proportional representation by means of the single transferable 
vote, thus, works on the following essential principles: 

(a) Fixation of the quota .—Under the ordinary system of representation by 
single member constituencies (which obtains in the case of election to our House 
of the People or the Legislative Assembly of a State), there is no question of fixing 
any quota : the candidate who gets the highest number of votes amongst all the 
candidates gets elected even though he has a majority of only one vote over the 

(5) C. A. D. Vol. VII. p. 10177 (/) Cf. r. 76 of the Conduct of Elccti^ 

(6) This method of determining the quota Rules. 1961. 

is known as the ‘simple quota' method, be¬ 
cause the quota is fixed at just the absolute 

majority of the valid votes cast. 
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next candidate and even though all the other candidate, repteseniing 'hliccnt 
other parties secure a much larger number ot voles in ihc aggregate il an 
highest candidate who secures a bare numerical majority. he result is iha He 
elected candidate cannot be said to represent the opinion of the majority ol lie- 
voters of the country as a whole. 1 hus. if there are three parties and A, IS and 1.. 
represent each one of them, and the candidates secure the xotes as lollops. 


A 

IS 

C 


40 

39 

21 , 



electorate should be represented according to their res|»eciive strength amongst 
...v electorate. Under this svstem, therefore, a candidate who secures the bare 
numerical majority (as in the case of A above) cannot he returned : only he will he 
elected who gets the vote from the majority of the electors in the constituency. 
Thus, in the given case, in order to he elected A must secure at least 51 votes, re., 
an absolute majority of the total votes cast (which is ItKi in the given case). It is 
only then that it can be said that he represents the majority ol the people in the 
country. This minimum number required for election under a system ol propor¬ 
tional representation is called the auota. Where there is a multi-member constitu¬ 
ency. the quota is found out by dividing the total number of valid votes ca>t by 
the total number of seats in a constituency plus one: if one is added again to the 
quotient, the result is the quota. 

(b) Voting by indicating preferences .—-But what should happen il no candi¬ 
date has secured the number of votes required hv the quota, as in the given case.' 
Since one voter has got only one vote, it would he impossible to get the candidate 
with the required quota unless fresh elections were to be held until such a candi¬ 
date were available and it might be that such a candidate would never have been 
found. 

The solution is furnished by the device of indicating ‘preferences’ under the 
system of proportional representation. Every voter is required to mark against 
the name of all the candidates printed on his ballot paper his preferences as 
amongst the candidates. He would mark his first preference against that candi¬ 
date for whom he would vote if he were asked to select one man only. If he 
were asked to select two men. he would naturally have to select the second 
best man according to his opinion and this man would get the second preference 
and the voter would then mark his second preference against this ‘second best’ 
man, and so on. If there is no candidate who secures the quota by the first prefe¬ 
rence vote, that candidate would be elected who secures the quota by the first 
preference vote together with his second preference votes. This is how the elected 
candidate will be the representative of all sections of the electorate in the ‘greatest 
common measure’, if vve mav say so. 

(c) Distribution of surplus .—The method by means of which the subsequent 
preferences arc tacked to the first preferences in order to get the required number 
of members, each securing the quota, is the system of distribution or transfer of 
what arc called the ‘surplus votes’. 

We have already seen that any candidate who has got the minimum number 
of votes forming the quota is entitled to be elected. Hence, he is not in need of 
any of the votes he has received in excess of the quota. These surplus votes arc 
accordingly transferred to the other candidates in the manner vve have already 
explained. In this manner, though each voter has got only one vote, that vote 
is transferred from a candidate who does not require it to he returned to another 
candidate who requires more votes to reach the quota. The vote of each voter 
is thus made effective, while under the ordinary system of representation, the 
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votes of many electors are of no use. The transfer of surplus votes, of course, 
takes place in the order of preferences indicated on the ballot paper. 

When all the required number of candidates do not receive the quota by 
distribution of surpluses, the process is reversed,—by dropping out the candidate 
who has the least number of first preferences, and the second preferences on 
these ballot papers arc then given to the appropriate candidate against whose 
name they are placed. 8 

Under our Constitution, the election of members of the Council of States 
|Art. 80 (4)| and of the Legislative Councils of the States [Art. 171 (4)\ takes place 
according to the above system. The details of the procedure are explained in 
the Schedule of the Conduct of Elections Rules’ 1961 thus: 

"Assume that there arc seven members to be elected, sixteen candidates, and one hundred 
and forty electors. 

The valid ballot papers are arranged in separate parcels according to the first preference 
recorded for each candidate, and the papers in each parcel counted. 

Let it he assumed that the result is as follows: — 


A 

B 

c. 

1) 

E 

F 

C 

H 

1 

K 

L 

M 

N 

O 

P 


12 

8 

6 

9 

10 

7 

4 
19 
13 

5 
M 

8 
10 

6 

4 

5 


Total 



Each valid ballot paper is deemed to be of the value of one hundred and the values of 
the votes obtained by the respective candidates are as shown in the first column of the 

The values of all the papers arc added together and the total 14.000 is divided by eight 
(/.«•., the number which exceeds by one the number of vacancies to be filled) and 1,751 (i.c., 
the quotinct 1,750 increased by one) is the numlxr sufficient to secure the return of a member 
and is called the quota. 


The operation ma 
Quota 


be shown thus: — 

1.751. 


i may 

-1^— +' = l 750 + 
8 


The candidate H. the value of whose votes exceeds the quota, is declared elected. 

As the value of the papers in H's parcel exceeds the quta, his surplus must be transferred. 
His surplus is 149 («.e., 1.900 less 1,751). .. . , , 

The surplus arises from original votes, and therefore the whole of H s papers arc divided 
into sub-parcels according to the next preferences recorded thereon, a separate parcel of the 
exhausted papers being also made. Let it be assumed that the result is as follows: — 

Papers 

B is marked as next available preference on 

D is marked as next available preference on 

E is marked as next available preference on 

F is marked as next available preference on ... ... ... j 

Total of unexhausted papers ... IS 

No. of exhausted papers ... I 

Total of papers ... 19 


(8) C-f. r. 83 of the Conduct of Elections 
Rules. 1961. 


(9) S.R.O. 1371. d. 6-9-51 ; Caz. of India 
Extraordinary, d. 7-9-51, Pt. II, sec. 3, as 
amended bv S.R.O. 434. d. 10-3-52. 







Art. 55] 


The Union* 


381 


The values of the papers in the sub-parcels are as follows: — 


B 

D 

E 

F 


Total value of unexhausted paj»cr> 
Value of exhausted papers 
Total value 


700 

-100 

400 

300 

1,800 

100 

1.000 


The value of the unexhausted papers is 1.800 and is greater than the surplus. This 
surplus is, therefore, transferred as follows:--All the unexhausted papers are transferred, but 
at a reduced value, which is ascertained by dividing the surplus by the number ol un¬ 
exhausted papers. , 

The reduced value of all the papers, when added together, with the addition ol an 
value lost as the result of the neglect of fractions, equals the surplus. In this case the new 

140 (the surplus) . • I f 

value of each paper transferred i*,g* (lhc num |*r of unexhausted papers, * 8 * ,hc ,C * M,UV 
the value of each paper (100-8 = 92), Inring required by H for the purjHisc of constituting 
his quota, i.e., on exhausted paper (value 100 ) plus the value (l.6>6, of 18 unexhausted papers. 
These values of the sub-parcels transferred are: — 

B = 56 (»>., seven papers at the value of 8,; 

0 = 32 (i.e., four papers at the value of 8); 

E«32 (i.e., four papers at the value of 8): 

F = 24 (i.e., three papers at the value of 8). 


These operations can Ik- shown on a transfer sheet as follows:- 

Tramfer Slierl 

Value of surplus (H's) to he transferred 
Number of papers in H's parecel 
Value of each paper in parcel 
Number of unexhausted papers 
Value of unexhausted papers 


number of exhausted papers 

149 


Surplus 

18 


Names of Candidates 


Number of paper 

arked as the next avail¬ 


to be trans¬ 

able preference 


ferred 

B 

... 

7 

D 

... 

4 

E 

... 

4 

F 

... 

... 3 


149 

10 

100 

IS 

1.800 
8 


Value of sub- 
parcel to be 
transferred 


56 

32 

32 

24 


Total ... 18 


144 


Number of exhausted papers ... . • •• 1 ••• 

Loss of value owing to neglett of frac lions ... ... 5 


Total ... 19 


* 149 


The values of the sub-parcels arc added to the values of the votes already credited to 
the candidates B, I), E and F. This operation is shown on the result sheet. 

There being no further surplus, the candidate lowest on the |>ool has now to be excluded. 
G and O both have 400. 

The Returning Officer casts lots and G is chosen to be excluded. 

Being original votes, G*s papers arc transferred at the value of 100 each. A who was 
marked as next preference on two papers receives 200 , while 1) and E were each next 
preference on one paper and receive 100 each. O now being lowest is next excluded and 
nis 400 is similarly transferred to I. B and K, I receiving 200 and B and K 100 each. 

This leaves J and P lowest with 500 each and J is chosen by lot for exclusion first. His 
papers are transferred at the value of 100 each to A. B. I) and I. the three first named 
receiving 100 each, and 1 who had the next preference on two papers receiving 200. P is 
then excluded and his papers arc transferred to E. L and K. the two first named receding 
100 each and K. who had the next preference on three pajiers. receiving 300. 
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K now exceeds the quota and is declared elected. 

Prior to further exclusion, K’s surplus of 49 has to be distributed. 

The sub-parcel last transferred to K consisted of 3 votes transferred at the value of 100 
each. This sub-parcel is examined ; there are no exhausted papers and B, F and I arc each 
next preference on one paper, and one paper is transferred to each of them at a reduced 
value determined by dividing the surplus (49) by the number of unexhausted papers (3). 
B, F and I accordingly receive 16 each. 

The process of exclusion is now proceeded with. 

C and N have 600 each, and C is chosen by lot for exclusion first. He has 6 original 
votes ; B, D and E are each next preference on two papers, and each receive 200. N is then 
excluded ; A is next preference on 3 of his papers and receives 300 F, 1 and L arc each 
next preference on one paper and receive 100 each. 

This brings A and 1 above the quota and they arc declared elected. Their surpluses 
have now to be distributed and l's surplus which is the larger, 65, is dealt with first. 

The last sub-parcel transferred to 1 consisted of one paper transferred at the value of 
100, D is next preference on this paper, and receives the whole surplus of 65. 

A’s surplus of 49 is then dealt with. The last sub-parcel transferred to him consisted 
of 3 papers transferred at the value of 100 each. B was next preference on two of these 
papers and E on one, and the papers arc transferred accordingly. The value to be transferred 
is 16 per paper, i.e., the surplus (49). divided by the number of the unexhausted papers (3). 
B accordingly receives 32 and E 16. 

No other candidate having reached the quota, the process of exclusion is proceeded with 
and F, who is now lowest with 840, is excluded. 

His seven original votes arc transferred first. B, D and E arc next preference on three, 
two and two papers, respectively, and receive respectively 300, 200 and 200. 

The transferred votes are next transferred in the order of their transfers to F. The 
3 votes received at the value of eight each at the distribution of H's surplus arc transferred 
at the same value to L who was next preference on all 3 papers. The votes valued at sixteen 
received by F at the distribution of K’s surplus, goes at the same value to M, who was next 
preference on each paper. The vote transferred at the value of 100 on the exclusion of N 
is then transferred at the same value to D, who thus receives a total of 300. 

No continuing candidate having yet reached the surplus, M, who is now lowest with 1016 , 
is excluded. 

His ten original votes arc transferred first. B and D arc first preference on three papery 
each, and E ami L on two each. B and D accordingly receive 300 each, and E and L 200 
each. This brings B, I) and E above the quota, and they arc declared elected. The requisite 
number of candidates having now been elected, the election is at an end, and it is unnecessary 
to proceed to the transfer ol M’s transferred votes.” 

(15) Presidential election. 

It has been clear from the foregoing discussion that the expression propor¬ 
tional representation by the single translcrablc vote’ is strictly applicable to the 
case of a multiple-member constituency, i.e., where the number of members to be 
elected by the constituency is more than one." In this case, the surplus votes 
are transferred to or distributed amongst the different candidates in order to get 
the number of members required to be elected, according to the procedure 
indicated above. Under our Constitution, the members of the Upper Houses of 
Parliament and of the State Legislatures will be elected according to the above 
procedure. 

In the case of the election of the President (Art. 55) and of the Vice-President 
(Art. 66), however, it is only one member who is to be elected. The Government 
of India has, nevertheless, 'prescribed how the ‘proportional representation' is to 
work in this case. The method prescribed is more generally knoun as the 'alterna¬ 
tive vote' in a single-member constituency. 

This may be illustrated as follows: 

The total number of valid votes is 10.000, and there are four candidates, 
A, 15, C. D. Suppose, they have polled as follows: 

A ... ... 3.500 

B ... ... 3.200 

C ... ... 1.800 

D ... ... 1,500 _ 

(II) The use of the term 'proportional re- Assembly on this ground jC.A.D. Vol. VII. 

presentation’ in the case of the Presidential pp. 1003-6]. 

election was criticised in the Constituent 


The Union 


38.3 


Art. 55] 


Under the ordinary system of election by majority of votes. A would he elected 
at once. There is only one preference recorded by an elector, and there is no 
question of counting second or subsequent preferences. Hut under the sysu m 
of alternative voting, this will not be possible, and. it may be that the next best 
candidate will be elected, and not the person who has got a majority according 
to the first preferences. In the given case, the quota will be 


l0 ’™ + 1=5.001 


Hence, no candidate who has failed to secure 5.001 votes can he elected under 
the system of proportional representation. 

It any candidate has got 5.001 votes or more according to the first preference, 
he is at once elected, and it is not necessary to count the subsequent preferences. 
But if. as in the given case, no candidate has secured this quota, the subsequent 
preferences have to be counted, until a candidate with a quota is found out. 
According to the Presidential and Vice-Presidential Election Rules. 1952'* the 
procedure to he adopted for the counting of the subsequent preferences is as 
follows: 

"5. If at the end of the first or any subsequent count, the total number of vote* credited 
to any candidate is equal to. or greater than the quota, or there is only one continuing 
candidate, that candidate is declared elected. 

6. If at the end of anv count, no candidate can l»c declared elected^— 

(«) exclude the candidate who up to that stage has liecn credited with the lowest 
number of votes 

tb) examine all the ballot papers in his parcel and sub-parcels, arrange the unexhausted 
papers in sub-parcels according to the next available pcrfcrcnces recorded thereon for the 
continuing candidates, count the numlrcr of cotes in each such sub-parcel and credit it to 
the candidate for whom such preference is recorded, transfer the sub-parcel to that candidate 
and make a separate sub-parcel of all the exhausted paper* : and 

(c) see whether any of the continuing candidates has. after such transfer and credit, 
secured the quota. 

If. when a candidate has to be excluded under clause (a) above, two or more candidates 
have been credited with the same number of votes and stand lowest on the poll, exclude 
that candidate who had secured the lowest number of first preference votes, and if that 
number also was the same in the case of two or more candidates decide bv lot which of 
them shall be excluded. „ , 

All the sub-parcels of exhausted papers referred to in clause (») above shall l»e set apart 
as finally dealt with and the votes recorded thereon shall not thereafter Ik- taken into account. 


It thus appears that the method prescribed for the transfer of votes in case 
no member has obtained the quota of votes, is the process of elimination of the 
candidate who has |x>Ucd the lowest number of votes, according to the first prefe¬ 
rence, and so on. until either a candidate who has obtained the quota is found or 
all candidates save one arc eliminated from the field. The candidate who remains 
after this process of elimination will be returned as the President (or Vice-Presi¬ 
dent, as the case may he). 

When we compare the method of counting of votes prescribed by the Schedule 
of the Conduct of Election Rules. 1961 (for the multi-member constituencies in 
the case of the Council elections) with that prescribed bv the Schedule to the 
Presidcntal and Vice-Presidential Election Rules. 1952 (for the single member 
constituency of Presidential election), it is clear that while the election is secured 
in the former by the ‘transfer of surplus votes* from the above, in the case of the 
latter, the process works from the bottom, by the transfer of the ‘alternative’ votes. 


(10) Instructions 3 and 4 of the .Schedule 
to the Presidential and Vice-Presidential 
Election Rules. 1952 (S.R.O. 527. d. 20-3-52) 
explain how this quota is fixed: 

*‘3. Ascertain the number of first prefer¬ 
ence votes secured by each candidate and 
credit him with that number. 

4. Add up the numbers so credited to all 


the candidates, divide the total bv two. and 
add one to the quotient disregarding any 
remainder. The resulting number is the 
quota sufficient to secure the return of a 
candidate at the election.” 

(12) S.R.O. 527. dt. 20-3-52 =Gaz. of India. 
Extraordinary, Part IT. Sec. 3. dt. 20-3-52. 
p. 438. 
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There is thus some justification for the criticism that the two procedures should 
not have been described in the Constitution by the same expression. 

Legislation by Parliament .—In exercise of the power conferred by Entry 72 of 
List I—‘Elections ... to the offices of President and Vice-President’, Parliament 
has enacted the Presidential and Vice-Presidential Elections Act, I952, ,s which 
contains, inter alia, provisions relating to the conduct of elections to these offices, 
c.g., nomination, procedure in contested and uncontested elections. 


INDEX TO COMMENTS. 

ARTICLE 55. 

Oilier Constitutions : 

Eire, 376. 

Intlia : 

Cl*. (I >-(2): Uniformity and weightage, 376. 

Cl. (3): Proportional representation by the single transferable vote. 377 ; How the single 
transferable vote system works, 378. 
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Term of office of Presi¬ 
dent. 


Provided that— 


56. (1) The President shall hold office for a 
term of five years from the date on which he enters 
upon his office: 


(a) the President may. by writing under his hand addressed to 
i he Vice-President, resign his office : 

( b) the President may. for violation of the Constitution, be 
removed from office hv impeachment in the manner provided in 
Article 61 : 

(c) the President shall, notwithstanding the expiration of his term, 
continue to hold office until his successor enters upon his office. 

(2) Anv resignation addressed to the Vice-President under clause (a) 
of the proviso to clause (1) shall forthwith be communicated by him to 
the Speaker of the House of the People. 


Other Constitutions 

(A) U.S.A .—The President “shall hold office during the term of four years” 
|Art. II. See. 1 (/)|. Art. II. See. I (6) provides— 

In case of the removal of the President from office, or of his death, resignation, or inability 
to discharge the powers and duties, of the said office, the same shall devolve on the Vice- 
President, and the Congress may bv law provide for the case of removal, death, resignation 
or inability, both of the President and the Vice President, declaring what officer shall then act as 
President, and such officer shall act accordingly, until the disability be removed, or a President 
shall he elected.** 

As io removal. Art. II. Sec. 4 provides— 

•‘The President . shall be removed from office on impeachment for. and conviction 

of. treason, bribery or other high crimes and misdemeanours." 

(B) Eire.— Art. 12 (3) (/) of the Constitution of 1937 says— 

"The President shall hold office for 7 years from the date upon which he enters upon his 
office, unless before the expiration of that period he dies or resigns or is removed from office, 
or becomes permanently incapacitated, such incapacity being established to the satistacnon 
of tlie Supreme Court consisting of not less than five judges." 


(13) Sec Author’s Acts. Rules &' Orders 
under the Constitution of India, Book I. 
pp. 68 ct seq. 
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(C) Fourth French Republic.—An. 29 of the Constitution of 1946 provided that 
the President “shall be elected for seven years”. Arts. 41 and 42 provided— 

"If the President is not able to exercise his office for reasons duly noted by a vote of the 
Parliament, or in the event of a vacancy caused by death, resignation or any other circum¬ 
stances, the President of the National Assembly shall assume the interim functions of the 

President of the Republic.* .. _, , 

“The President of the Republic may not be tried except for high treason. He may >e 
indicted by the National Assembly and arraigned before the High Court of Justice under the 
conditions set forth in Art. 57.” 

(D) Fifth French Republic.—An. 6 of the French Constitution of 1958 pro¬ 
vides that the President shall be “elected for seven years”. Art. 7 refers to con¬ 
tingencies when the President may be relieved of his office— 

(o) ‘Vacancy for any cause whatsoever’, the grounds of which arc not specified 
in the Constitution. It seems that death or resignation will come under this head. 

(b) When the President is 'prevented* from exercising his functions. It may 
be due to incapacity. It is the Constitutional Council which is, on reference by 
the Government, to determine whether the ‘prevention’ is definitive. 

(E) West Germany.— An. 54 (2) of the West German Constitution of 1949 says 
that the term of the President is five years. 

Art. 57 says— 

"If the federal President is prevented from exercising his powers, or his office falls pre¬ 
maturely vacant, his powers will be exercised by the President of the Bundesrat.” 

The causes of premature vacancy arc not elaborated. Death is obviously one. 
As to ‘prevention*, Art. 61 lavs down that hy the process of impeachment, the 
President may be “prevented from exercising the powers of his office". Impeach¬ 
ment will be dealt with under Art. 61, post. 


India 

Art. 56 : Term of Office of President. 

This Article lavs down that the normal term of office of the President is 
5 years. But it may terminate earlier, in any of the following ways—ft) Bv resig¬ 
nation in writing addressed to the Vice-President, which shall be forthwith com¬ 
municated by the Vice-President to the Speaker of the House of the People. 
(it) By removal for violation of the Constitution, by the process of impeachment 
as provided by Art. 61, post. 

Cl. (1) (b) : ‘Violation of the Constitution*. 

The Constitution docs not define what is meant by the above expression. In 
the United States, impeachment lies (Art. 11. Sec. 4) for ‘treason, bribery or other 
high crimes and misdemeanours’. The expression ‘misbehaviour’ appears in the 
Constitution of Eire. Under the West German Constitution, ‘wilful violation’ not 
only of the Constitution but also of ‘any other federal law’ is a ground for im¬ 
peachment. (See under Art. 61, post). 

INDEX TO COMMENTS 

ARTICLE 56. 

Other Constitutions : 

(A) U.S.A.. 384 ; (B) Eire, 384 : (Q Fourth French Republic, 385 ; (D) Fifth French 
Republic, 385 ; (E) West Germany, 385. 

India : 

Art. 56: Term of office of President, 385. Cl. (1) (b): ‘Violation of the Constitution’, 

385. 


57. A person who holds, or who has held, office as President shall. 

Eligibility for re-election. Sub j eCt t0 tHc ° tber P rovisio P S ° f J hU Constitution, 
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be eligible for re-election to that office. 
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Other Constitutions 

(A) U.S.A .—In the Constitution itself, there is no bar against re-election and 
nearly all important Presidents have been elected twice. In 1940 and 1944, during 
the emergency of World War II, President Roosevelt was elected for the third 
and fourth terms. 

The 22nd Amendment to the Constitution 13 * has now settled the question thus: 

“No person shall be elected to the office of the President more than twice, and no person 
who has held the office of the President, or acted as President, for more than two years of 
a term to which some other person was elected President shall be elected to the office of 
the President more than once .” 

(B) Eire. —Art. 12 (3) (2) of the Constitution of 1937 says— 

"A person who holds, or who has held, office as President, shall be eligible for re-election 
to that office once, but only once.” 

So, no person shall be eligible for the office of President for more than 2 terms. 

(C) Fifth French Republic .—In the Constitution of 1958, there is no provision 
for re-election of the President. 

(D) I Vest Germany.— Art. 54 (2) of the Constitution of the Federal Republic 
of Germany, 1949 provides— 

“Re-election for a consecutive term is permitted only once”. 

1957. 
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Art. 57 : Eligibility of President for re-election. 

On this point, our Constitution differs from the American and Irish prece¬ 
dents, by imposing no limit to rc-cligibility. Under our Constitution, it will be 
possible to re-elect a worthy President as many times as he holds the people’s 
confidence, and is not otherwise disqualified. ,3b 

Our first President, Dr. Rajcndra Prasad, has already held two terms, being 
elected, in accordance with Art. 54, on May 6, 1952, and rc-clcctcd on May W. 


INDEX TO COMMENTS 

ARTICLE 57. 

Other Constitutions : , 

(A) U.S.A., 386 ; (B) Eire, 386 ; (C) Fifth French Republic. 386 : (D) West Germany, 386. 

I ndia: t * 

Art. 57: Eligibility of President for re-election, 386. 


Qualification, for dec- 58. (I) No person shall be eligible for election 
tion as President. as President unless he— 

(a) is a citizen of India, 

(h) has completed the age of thirty-five years, and 

(c) is qualified for election as a member of the House of the People. 

(2) A person shall not be eligible for election as President if he 
holds any office of profit under the Government of India or the Govern¬ 
ment of any State or under any local or other authority subject to the 
control of anv of the said Governments. 


(13a) Adopted on 27-2-51 ; See Authors 
Select Constitutions of the World, p. [12]. 
(13b) But Prime Minister Nehru declared 


in Parliament that a convention is going to 
he established that a President shall not be 
re-elected more than once. 
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Explanation.—For the purposes of this article, a person shall not 
be deemed to hold any office of profit by reason only that he is the 

President or Vice-President of the Union or the Governor. 

. 14 of any State or is a Minister either for the Union 

or for any State. 


OrutR Constitutions 


(A) U.S.A. —Art. II. Sec. I (5) of (he Constitution says— 

"No person except a natural born citizen, or a citizen of the United States at the time of 
the adoption of this Constitution, shall be eligible to the office of President ; neither shall any 

K rson be eligible to that office who shall not have attained to the age of thirty-five vears and 
en fourteen years a resident within the United States." 


(B) Eire.— Art. 12 (4) (/) of the Constitution of 1937 says— 

"Every citizen who has reached his 33th year of age is eligible for elettion to the office 
of President." 


(C ) Fifth French Republic .—The French Constitution of 1958 docs not lay 
down any qualifications for the office of President. Hence, the electoral college, 
referred to in Art. 6, may elect anybody they please. 

(D) West Germany.— Art. 54 (/) of the West German Constitution of 1949 
says— 

"Every German is eligible (for the office of President) who i> entitled to \otc for the 
Bundestag and who has attained the age of forty”. 


India 


Art. 58 ; Qualifications for election as President. 

Read with Art. 85, post , the present Article lays down the qualifications for 
being elected as President. While 25 is the minimum age requirement for being 
a member of the House of the People, 35 is the age required for being elected 
a President. 

The Explanation provides that a sitting Governor, Minister of the Union or 
of a State or the Vice-President may seek election as President. A President may 
also seek re-election (Art. 57). In order to prevent abuse of authority by such 
candidates, the superintendence, direction and control of election for the office 
of President has been vested, by Article 324 (post), in an Election Commission 
which is subject to control of Parliament, and the decision of doubts and disputes 
relating to election of President is left to the Supreme Court (Art. 71. post). 


INDEX TO COMMENTS 


ARTICLE 58. 

Other Constitutions : 

(A) U.S.A., 386 ; (IS) Eire, 386 ; (C) Fifth French Republic. 386 : (D) West Germany, 386. 
India: 

Art. 58: Qualifications for election as President, 386. 


59. (1) The President shall not be a member of either House of 
Parliament or of a House of the Legislature of any 
dents' 1 office. ° f Prcsi ’ State, and if a member of either House of Parlia¬ 
ment or of a House of the Legislature of any State 
be elected President, he shall be deemed to have vacated his scat in that 
House on the date on which he enters upon his office as President. 


(14) The words 'or Rajpramukh or Upa- 
rajpramukh’ have been omitted by the Cons¬ 
titution (Seventh Amendment) Act, 1956. 




388 


The Constitution of India 


[Part V 


(2) The President shall not hold any other office of profit. 

(3) The President shall be entitled without payment of rent to the 
use of his official residences and shall be also entitled to such emolu¬ 
ments, allowances and privileges as may be determined by Parliament 
by law and, until provision in that behalf is so made, such emoluments, 
allowances and privileges as are specified in the Second Schedule. 

(4) The emoluments and allowances of the President shall not be 
diminished during his term of office. 

Clauses (l)-(2). 

Other Constitutions 

(A) U.S.A.— Art. II, Sec. 7, says— 

“The President shall, at times stated, receive for his services a compensation which shall 
neither be increased nor diminished during the period for which he shall have been elected, 
and he shall not receive within that period any other emolument from the United States, or 
any of them.” 

(B) Eire. —Art. 12 (6) of the Constitution of 1937, says— 

”(l) The President shall not be a member of cither House of the Oireachtas. (2) If a 
member of cither House of the Oireactas be elected President, he shall be deemed to have 
vacated his seat in that House. (3) The President shall not hold any other office or position 
of emolument." 

(C) Fourth French Republic.— Art. 43 of the Constitution of 1946 says— 

“The office of the President is incompatible with any other public office.” 

(D) Fifth French Republic. —There is no provision corresponding to the above 
provision in the new Constitution. 

(E) West Germany.— Art. 55 of the West German Constitution of 1949 says— 

S Thc Federal President may not be a member of the government or of a legislative 

the Federation or of a Land. , _, 

(2) The Federal President may not hold any other salaried office, nor engage in a trade, 
nor practise a profession, not belonging to the management or the board of directors of an 
enterprise carried on profit”. 

India 


C!. (2) s ‘Office of profit*. 

See the meaning of this expression under Art. 102 (I) (a), post. 


Clauses (3)-(4). 

Other Constitutions 

(A) U.S.A .—See Art. II, s. 7, above. 

The President receives an annual salary of 100,000 dollars and allowances. 

(B) Eire. —Art. 12 (//) provides— 

"The President shall have an official residence and shall receive such emoluments and 
allowances as shall be prescribed by law. Emoluments and allowances of the President shall 
not be varied during his term of office.” 


India 

Cl. (3): Emoluments, Allowances and Privileges. 

Under the present power. Parliament has enacted the President's Pension Act 
(XXX of 1951) 14 * which provides for the payment (f or the remainder of his life) or 

(14a) Sec Author's Acts, Rules & Orders 
under the Constitution of India, Book I, 
p. 67. 


Art. 61] 


The Union 


389 


an annual pension of Rs. 1S.OOO to a person who held office as President, on the 
expiration of his term or on resignation, provided he is not re-elected to the oflicc. 

In other respects, Parliament has not yet made any law, so that the emolu¬ 
ments of the President are as provided in the Second Schedule, post, i.c., a salary 
of Rs. 10,000 per mensem, with allowances. 

60. Every President and every person acting as President or 
discharging the functions of the President shall, before entering upon 

his office, make and subscribe in the presence of 
Oath or affirmation by t b c chief Justice of India or, in his absence, the 
the Prcsi cnt. seniormost Judge of the Supreme Court available, 

an oath or affirmation in the following form, that is to say— 

A R do ‘ wcnr in lhc " an « of Cod that I will faithfully execute 

the office of President (or discharge the functions of the President) of 
India and will to the best of my ability preserve, protect and defend the 
Constitution and the law and 'that I will devote myself to the service 
and well-being of the people of India." 

Other Constitutions 

(A) U.S.A. —Art. II, See. 1 (8) of the Constitution says— 

“Before the (President) enters on the execution ol his office he shall take the following 
oath or affirmation: , ,, 

‘I do solemnly swear (or affirm) that I will faithfully execute tl»c office of the President 
of the United States, and will to the best of my ability, preserve, protect, and defend the 
Constitution of the United States'.” 

(B) Eire. —Art. 12 (8) of the Constitution of 1937, says— 

"(8) The President shall enter upon his office by taking and subscribing, publicly, in the 
presence of members of both Houses of the Oireachtas, of judges of the Supreme Court and 
of the High Court, and other publiee personages, the following declaration: In the presence 

of Almighty God I.do solemnly and sincerely promise and declare that I will maintain 

the constitution of Ireland and uphold its laws, that 1 will fulfil my duties faithfully and 
conscientiously in accordance with the constitution and the law, and that I will dedicate my 
abilities to the service and welfare of the people of Ireland. May Cod direct and sustain me'.' 

(C) West Germany.— Art. 56 of the West German Constitution of 1949 
provides— 

"On assuming his office the Federal President takes the following oath before the assembled 
members of the Bundestag and Bundesrat: 

I swear that I will dedicate my efforts to the well-being of the German people, enhance 
its benefits, ward harm from it, uphold and defend the Basic Law (i.c.. the Constitution) and 
the laws of the Federation, fulfil my duties consciously, and do all justice to all. So help 
me Cod’.” 


India 

Art. 60: Object of Oath. 

The oath docs not add to the legal liability or his powers as created by the other 
provisions of the Constitution. 15 The object is only to impose a moral obligation. 

61. (1) When a President is to be impeached 
Procedure for impeach- for violation of the Constitution, the charge shall 
ment of the President. be preferred by either House of Parliament. 

(15) Cf. Willoughby, Constitutional Law 
of the United States, Vol. 3, p. 1473. 
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(2) No such charge shall be preferred unless— 

(") the proposal to prefer such charge is contained in a resolution 
which has been moved after at least fourteen days’ notice in writing 
signed by not less than one-fourth of the total number of members of 
the House has been given of their intention to move the resolution, and 
(b) such resolution has been passed by a majority of not less than 
two-thirds of the total membership of the House. 

(3) When a charge has been so preferred by either House of 
Parliament, the other House shall investigate the charge or cause the 
charge to be investigated and the President shall have the right to 
appear and to be represented at such investigation. 

(4) If as a result of the investigation a resolution is passed by a 
majority of not less than two-thirds of the total membership of the 
I louse by which the charge was investigated or caused to be investigated, 
declaring that the charge preferred against the President has been 
sustained, such resolution shall have the effect of removing the President 
from his office as from the date on which the resolution is so passed. 

Other Constitutions 

(A) U.S.A. —Sec. 4 of Art. II of the Constitution of the United States says— 

"The President, Vice-President, and all civil officers of the United States, shall be removed 

from office on impeachment for. and conviction of, treason, bribery, or other high crimes 
and misdemeanours.” 

The process of dial by impeachment was adopted in the American Consti¬ 
tution from the English, with some differences on points of detail. The procedure 
for impeachment in the United States has been thus described: First of all, some 
members of the House of Representatives, on the floor of the House, brings 
charges against a civil officer of the government. These charges, if the House 
believes that they arc deserving of investigation, are then referred to a special 
committee. This special committee of the House, after looking into the matter, 
may recommend to the whole House that the charges be incorporated in Articles 
of impeachment and transmitted to the Senate for action. When that is done, 
all further proceedings rest with the Senate. The House has no part in deter¬ 
mining the verdict. 1 * 

The Senate has the sole power to try impeachments (Art. I, Sec. (6)1. After 
the charge is transmitted by the House of Representatives to the Senate, the 
Senate hears the impeachments as a regular trial, at which witnesses arc heard 
and the accused is permitted to be represented by counsel. A two-thirds vote of 
the Senators present at the impeachment is necessary for a conviction. Senators 
are placed under oath or affirmation at a trial of impeachment. The Vice- 
President presides in the case of trial of officers other than the President. At the 
trial of the President, the Chief Justice presides. There have been very few 
federal impeachment in the United States since the inception of the Constitution, 
and owing to the requirement of a two-thirds majority, conviction has been found 
to be difficult. 16 Only one President has so far been impeached (President 
Johnson, 1868) ; but he was acquitted. 

(B) Fourth French Republic. —Art. 57 of the French Constitution, 1946, laid 
down the procedure for indictment of the President as well as Ministers. The 
procedure was as follows: 


(16) Munro. Constitution of the United 
States, pp. 11-12, 16; Pritchett. American 
Constitution, 1959, p. 179. 
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Art. 62] -- 

“The indictment shall be by the National Assembly and thereafter the |>erson impeached 
will be arraigned before the High Court of Justice. The Assembly shall vote upon tins 
question by secret and by an absolute majority of its members, with the exception of those 
who may be called upon to participate in the prosecution, investigation or judgment ol 
the ease." 

(C) Fifth French Republic.—There is no provision for impeachment of Minis¬ 
ters under the new Constitution of 1958; they will be liable to be tried by the 
High Court for ‘crimes and misdemeanours’. 

The President shall be ’indicted' for high treason. As under the previous 
Constitution, the indictment shall Ik- by a vote of absolute majority in both 
Houses of Parliament. But it will be by an ‘open ballot. I he trial shall be by 
the High Court of Justice, as before. Art. 68 says— 

"The President shall not be held accountable for actions performed in the exercise of his 
office except in the ease of high treason. He may I* indicted only bv the two Assemblies 
ruling by identical vote in open balloting and l»v an absolute majority of the members of the 
said Assemblies. He shall Ik- tried l>v the High Conn «,f Justice . 

(D) West Germany.—An. 61 of the West Cerman Constitution of 1949 says— 

••(iv The Bundestag or the Bundcsrai may impeach the federal President before the 
Federal Constitutional Court for wilful violation of the basic Law (*•<••■ «»u- C «‘ r 

anv other federal law. The motion for impeachment must be brought forward > l 
fourth of the members of the Bundestag or one-fourth of the votes of he B i uU tral. 1 he 
decision to impeach requires a majority of iwo-thirds of the members of thc / l»m «/«g or of 
two-thirds of the votes of the Bundcsrai. The prosecution is conducted by a p.rson com¬ 
missioned by the impeaching body. ....... ,, , , .... 

(2) If the Federal Constitutional Court finds the federal President guilty of a wilful viola¬ 

tion of the Basic Law or of another federal law. it may declare him to Ha e forfeued h . 
office. After impeachment, it may issue an interim order preventing the federal I resident 
from exercising the powers of his office." 

(E) Eire. —Under Art. 12 (10) of the Constitution of Eire. 1937. either House 

of the Oireachtas (Legislature) may impeach the President for stated mis- 

behaviour’, and after investigation of the charge he mav be removed by a resolu¬ 
tion passed by two-thirds of the other House. Qs. (2)-(/) of S. 54 of ihc Burimse 
Constitution, quoted below, reproduce, verbatim, the provisions of Art. 12 (1**1 °1 
the Constitution of Eire. . 

(F) Burma.— See. 54 of the Burmese Constitution of 1948 provided— 

"(I) The President may be impeached for-(i) high treason ; (if) violation of the C ons, 
litution; or (ill) gross misconduct. , _ „ . ... 

(2) The charge shall he preferred by either Chamber of Parliament subject to and in 
accordance with the provisions of this section. ... 

(.1) A proposal to either Chamber of Parliament to prefer a charge against «hc 1 residem 
under this section shall not be entertained except upon a nonce of resolution in writing signed 
by not less than one-fourth of the total memlicrship otthat Chamber. 

(4) No such proposal shall Ik adopted by either C hamber of Pa r ,'' 
resolution of that Chamber supported by not less than two-thirds of the total membership 

TS) When a charge has been preferred by one Chamber of Parliament, the other Chamber 
'hall investigate the charge or cause the charge to he investigated. .... 

(6) The President shall have the right to appear and to Ik represented at the invest,- 

Ration of the charge. • . , , , 

(7) If. as the result of the investigation a resolution be passed, scipj^vtcd by 'voi less 
than two-thirds of the total membership of the Chamber of Parliament by "Inch the charge 
was investigated or caused to be investigated, declaring that the charge preferred against 
the President has been sustained and that the offence, the subject of the charge, was such 
as to render him unfit to continue in office, such resolution shall operate to remove the 
President from his office.” 


India 

Cl. (3) : Investigation of the charge. 

Cl. (3) of the Article should be read with the Proviso to Art. 361(1). When 
a charge of impeachment is preferred l>v either House of Parliament, the other 
House is to investigate the charge. But instead of making the investigation itself. 
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it may delegate the work of the investigation to any Court, body or tribunal 
appointed by the House for that purpose. Of course, mere investigation is not 
final. Removal of the President will require the resolution of that House to which 
the charge has been preferred, under sub-cl. (4) of the present Article. 

tioT’To'fin v£££?fa£ , 62 - 0) An election r t0 , fiI1 a vacancy caused 
office of President and by the expiration of the term of office of 

pc^son^ieacd ^ fm President sha11 be completed before the expiration 

casual vacancy. of the term. 

(2) An election to fill a vacancy in the office of President occurrring 
by reason of his death, resignation or removal, or otherwise shall be 
held as soon as possible after, and in no case later than six months 
from, the date of occurrence of the vacancy ; and the person elected to 
fill the vacancy shall, subject to the provisions of article 56, be entitled 
to hold office for the full term of five years from the date on which he 
enters upon his office. 


Other Constitutions 


(A) Eire. —Art. 12 (3) (a) of the Constitution of Eire deals with similar matter. 

(B) Fifth French Republic. —Art. 7 of the Constitution of 1958 provides— 

.In the case of a vacancy, or when the prevention is declared definitive by the 

Constitutional Council, the voting for the election of a new President shall take place, except 
in case of force rnajeure officially noted by the Constitutional Council, twenty days at the 
least and fifty days at the most after the beginning of the vacancy or the declaration of the 
definitive character of the prevention". 

(C) West Germany. —Art. 54 (4) of the West German Constitution, 1949— 

"The Federal Convention meets not later than thirty days before the expiration of the 
term of office of the federal President or, in the case of premature termination, not later than 
thirty days after this date. It is convened by the President of the Bundestag.” 


The Vice-President of 
India. 


63. There shall be a Vice-President of India. 


Other Constitutions 

(A) U.S.A .—Provision for a Vice-President is made by Art. II, Sec. 1 (1) of the 
Constitution. 

(B) Etrc.--Thcre is no provision for the office of a Vice-President. In case 
of a vacancy in the office of the President, his functions arc to be performed by a 
Commission,—under these two Constitutions {see under Art. 65, below). 


The Vice-President to 
be ex-officio Chairman of 
the Council of States. 


64. The Vice-President shall be ex-officio 
Chairman of the Council of States and shall not 
hold any other office of profit: 


Provided that during any period when the Vice-President acts as 
President or discharges the functions of the President under article 65, 
he shall not perform the duties of the office of Chairman of the Council 
of States and shall not be entitled to any salary or allowance payable 
to the Chairman of the Council of States under article 97. 


Other Constitutions 

U.S.A .—The normal function of the Vice-President is to act as the President 
of the Senate, “but he shall have no vote, unless they (Senators) be equally divided” 
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[Art. 1. See. 3 ( 4 )\. When the office of the President becomes vacant, he acts as 
the President (Art. II. Sec. I (6)] 1, 


India 


Arts. 64-65: Functions of the Vice-President. 

The Vice-President will he the highest dignitary of India, coming next after 
the President. No functions are attached to the office of the \ icc-1 resident as 
such. The normal function of the Vice-President will he to act as the ex-officio 
Chairman of the Council of States. |See Art. S9 (/). f>ost |. But if there occurs 
anv vacancy in the office of the President hv reason of his death, resignation, 
removal or' otherwise, the Vice-President shall act as President «»/»/ " new 
President is elected and enters upon his office. But when the \ icc-1 resident thus 
acts as the President, he shall cease to perform the duties of the Chairman ot 
the Council of States and then the Deputy Chairman of the Council ot Mates 
shall act as its Chairman. Similarly, the Vice-President^ shall act in place of the 
President during a temporary absence of the President, illness or any other cause 
by reason of which he is unable to charge his functions. 

The Proviso makes it clear that when the Vice-President acts as President 
in anv of the contingencies specified in Art. 65. he shall not during such period 
act as the Chairman of-the Council of States and shall not also be entitled to the 
emoluments attached to the office of the Chairman. It is also clear, conversely, 
that so long as the Vice-President does not get a chance to act as President, his 
sole function is to act as the Chairman of the Council of States" 1 and he cannot 
then claim any of the privileges or emoluments of the President. 

65. (1) In the event of the occurrence of any vacancy in the office 
of the President by reason of his death, resigna¬ 
tion or removal, or otherwise, the Vice-President 
shall act as President until the date on which a 
new President elected in accordance with the pro¬ 
visions of this Chapter to fill such vacancy enters 
upon his office. 

(2) When the President is unable to discharge his functions owing 
to absence, illness, or anv other cause, the Vice-President shall discharge 
his functions until the date on which the President resumes his duties. 

(3) The Vice-President shall, during, and in respect of, the period 
while he is so acting as, or discharging the functions of. President, have 
all the powers and immunities of the President and be entitled to such 
emoluments, allowances and privileges as may be determined by 
Parliament by law and, until provision in that behalf is so made, such 
emoluments, allowances and privileges as are specified in the Second 
Schedule. 


The Vice-President to 
act as President or to 
discharge his functions 
during casual vacancies 
in the office, or during 
the absence, of President. 


Other Constitutions 
(A) U.S.A.— Art. II. See. I (6) provides— 

"In case of the removal of the President from office, or of his death, resignation, or 
inability to discharge the powers and duties of the said office the same shall devolve on the 
Vice-President.” 

(17) In practice, the Vice-President also (18) As to the emoluments of the Chair- 

sits with the President’s cabinet and keeps man of the Council of States, sec under 

himself informed of administrative matters Art. 97, post. 

|Ogg & Ray, American Government. 1951, 
p. 3901. 
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The Constitution does not define what is meant by ‘inability’ and none is 
authorised to determine whether any President is suffering from inability at any 
moment. It is striking that during the entire history of the American Constitu¬ 
tion, there has not been a single instance of a Vice-President acting for a President 
on ground of the latter's inability and that illness has not been construed as 
inability. 19 

(B) Fifth French Republic. —Art. 7 of the French Constitution of 1958 
provides— 

“In the event of a vacancy in the presidency of the Republic, for any cause whatsoever, 

or in case of prevention officially noted by the Constitutional Council, . the functions 

of the President of the Republic, with the exception of those provided for in Arts. II and 12, 
shall be temporarily exercised by the President of the Senate 

(C) I Vest Germany. —Art. 57 of the West German Constitution of 1949 says— 

“If the federal President is prevented from exercising his powers, or if his office falls pre¬ 
maturely vacant, his powers will be exercised by the President of the Bundesrat” 


India 


Cl. (I): ‘ Otherwise \—This includes setting aside of election of a President 

under Art. 71, post. It does not, however, include the contingency mentioned in 
Art. 56 (I) (c), ante. 

Cl. (2): * Unable to discharge his functions’. —Primarily, it is the President 

himself who is to determine whether he is at any time unable to discharge his 
functions.* 0 But if the President is unable to determine that, say, owing to a sudden 
attack of serious illness, Parliament may determine that under its residuary power 
under Art. 70, post. 

66. (1) The Vice-President shall be elected by the members of 
an electoral college consisting of the members of 2 ' 
Election of Vice-Prcsi- both Houses of Parliament assembled at a joint 

meeting in accordance with the system of pro¬ 
portional representation by means of the single transferable vote and the 
voting at such election shall be by secret ballot. 

(2) The Vice-President shall not be a member of cither House of 
Parliament or of a House of the Legislature of any State, and if a 
member of either House of Parliament or of a House of the Legislature 
of any State be elected Vice-President, he shall be deemed to have 
vacated his seat in that House on the date on which he enters upon his 
office as Vice-President. 


(19) Willoughby. Constitutional Law. Vol. 
III. pp. 1470-1 ; Munro, Government of the 
United States, p. 168 ; Schwartz. Constitut on 
of the United States, 1963, Vol. II, pp. 18 

Ct (20) No machinery having been prescribed 
by the Constitution to determine when the 
President is unable to discharge his duties 
owing to absence from India or a like cause, 
it becomes somewhat delicate as to who 
should move in the matter on any particular 
occasion. It is to be noted that this pro¬ 
vision of the Constitution had not been put 
into use prior to the 20th of June, 1960, 
though the President had been absent from 
India for a considerable period during his 
Eastern tour in the year 1958. It was during 
the 15-day visit of Dr. Rajendra Prasad to 
the Soviet Union in June 1960, that, for the 
first time, the Vice-President Dr. Radha- 


krishnan was given the opportunity of acting 
a» the President owing to the 'inability' of 
the President to discharge his duties. 

The second occasion took place in May. 
1961, when President Rajendra Prasad 
became seriously ill and incapable of dis¬ 
charging his functions. After a few days of 
crisis, the President himself suggested that 
the Vice-President should discharge the 
functions of the President until v he resumed 
his duties. It appears that the power to 
determine when the President is unable to 
discharge his duties or when he should 
resume his duties has thus been understood 
to belong to the President himself. 

(21) Substituted for the word.s “members 
of both Houses of Parliament assembled at 
a joint meeting", by the Constitution 
(Eleventh Amendment) Act, 1961, with effect 
from 19-12-61. 
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(3) No person shall be eligible for election as Vice-President 
unless he— 

(a) is a citizen of India ; 

lb) has completed the age of thirty-five years ; and 

(c) is qualified for election as a member of the Council of States. 

(4) A person shall not be eligible for election as Vice-President if 
he holds anv office of profit under the Government of India or the 
Government of any State or under any local or other authority subject 
to the control of any of the said Governments. 

Explanation .—For the purposes of this article, a person shall not 
be deemed to hold anv office of profit by reason only that he is the 

President or Vice-President of the Union or the Governor 22 .of any 

State or is a Minister either for the Union or for any State. 


Other Constitutions 

USA _The Vice-President is elected bv an electoral college in the same 

manner as the President (see p. 392. ante), if no candidate for the office of the 
Vice-President has a majority, the election goes to the bcnatc. lhc benators. 
each having one vote, elect the Vice-President out of the two candidates standing 
highest on the list returned by the electors. An absolute majority of all the 
members of the Senate is required for each election |Thc Twelfth Amendment 
(1804)]. 


India 

Amendment.-The change in Cl. (1) has been effected by the Eleventh 

Amendment Act, 1961. , . 

The original Cl. (1) of Art. 66 provided for election of the Vice-President by 
lhc members of both Houses of Parliament assembled at a joint melting. Though 
Art. 54 also provides for indirect election of the President and the members oi 
both Houses of Parliament form a part of the electoral college for this purpose, 
no provision for a joint sitting of the two Houses has been prescribed for the 
votinig. The members cast their votes individually. The Eleventh Amendment 
brings the election of the Vice-President in line with that of the President, by 
removing the obligation of summoning a joint sitting of the Houses for this purpose. 
The object of this change is thus explained in the Notes on C lauses : 

“Under article 66 (I) of the Constitution, the Vice-President of India has to be elected 
by the members of both Houses of Parliament assembled at a joint mcctin K . Where there 
is only one duly nominated candidate the necessity for a joint meeting is not apparent and 
section 8 of the Presidential and Vice-Presidential Election Act, 19^2. states that in such a 
case the Returning Officer shall forthwith declare the candidate to Ik duly elected. Even 
where there is a contest, conformity with article 66 can only be more formal than real in 
lhat important proceedings relating to the election, like the receipt of nominations, scrutiny ol 
nominations and withdrawal of candidature, take place before the members of the two Houses 
of Parliament assemble at a joint meeting, and only the polling and declaration of results 
take place at that meeting. In practice also, there can be no meeting in the usual sense, but 
the electors will be coming in as and when they like, casting their votes and going away. 
The requirement that members should assemble at a joint sitting seems to be totally unnecessary 
and is also likely to cause practical difficulties. It may Ik noticed that article 54 contains no 
such requirement in the case of the Presidential election. , . . . . 

. T, ‘is clause therefore seeks to omit the requirement as to joint meeting and incidentally 
brings the language of this clause into conformity with the language of article 54. 


(22) The words "or Rajpramukh or Upa- 
mjpramukh" have been omitted by the Cons¬ 
titution (Seventh Amendment) Act. 1956. 
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• Art. 66 s Election of Vice-President. 

Cls. (2)-(4) contain provisions similar to those of Arts. 58-59 relating to the 
President. But the mode of election prescribed by Cl. (/) differs from the mode 
of election of President as provided by Art. 54, ante, even after the Amendment 
of 1961 in this that the elected members of the Legislative Assemblies of the 
States, who are also members of the electoral college to elect the President, shall 
have nothing to do with the election of the Vice-President. 

The Explanation indicates that a Vice-President is eligible for re-election. 


Term of office of Vice- 
President. 


67. The Vice-President shall hold office for a 
terms of five years from the date on which he 
enters upon his office: 


Provided that— 

(a) a Vice-President may, by writing under his hand addressed to 
the President, resign his office ; 

(b) a Vice-President may be removed from his office by a resolu¬ 
tion of the Council of States passed by a majority of all the then 
members of the Council and agreed to by the House of the People ; but 
no resolution for the purpose of this clause shall be moved unless at 
least fourteen days’ notice has been given of the intention to move the 
resolution ; 

(c) a Vice-President shall, notwithstanding the expiration of his 
term, continue to hold office until his successor enters upon- his office. 


Other Constitutions 

U.S.A .—The term of office of the Vice-President is the same as that of the 
President, viz., 4 years and the mode of removal is also the same. 


India 


Art. 67 : Term of Vice-President. 

This Article is analogous to Art. 56. ante, relating to the President. The 
term of the Vice-President is the same, viz., 5 years. But the procedure for removal 
of the Vice-President as provided by Proviso (b) of the present Article differs 
from that of the President as laid down in Art. 61, ante. No regular impeach¬ 
ment will be necessary to remove a Vice-President. A resolution passed by a 
majority of all the members of the Council of States and agreed to by the House 
of the People Will suffice for this purpose. [Compare Arts. 90 (c) and 94 (c), post J. 

‘Agreed to by the House of the People’.—' These words, read with reference to 
the preceding words ‘the then members' mean that while in the Council of States, 
the resolution must be passed by a majority of the total membership of that 
House (excepting those whose seats were vacant)—in the House of the People, it 
would suffice if the majority of those who voted, agreed to the resolution. 


Time of holding dec- 68. (l) An election to fill a vacancy caused 

22." “ VtaSJStaS by the expiration of the term of office‘of Vice- 

and the term of office of President shall be completed before the expiration 

of the term. 


person elected 
casual vacancy 


to 


fill 


(2) An election to fill a vacancy in the office of Vicc-Pcrsident occur¬ 
ring by reason of his death, resignation or removal, or otherwise shall be 
held as soon as possible after the occurrence of the vacancy, and the person 
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elected to fill the vacancy shall, subject to the provisions of article 67, 
be entitled to hold office for the full term of five years from the date on 
which he enters upon his office. 


69. Every Vice-President shall, before entering upon his office, 
make and subscribe before the President, or some 
Oath or affirmation by ., crson appointed in that behalf by him, an oath or 
the Vice-President. affirmation in the following from, that is to say— 

“I A R do Swcar in lhc . na, " c of GotX that I will bear true faith and 

allegiance to the Constitution of India as by law established- and that 1 
will faithfully .discharge the duty upon which I am about to enter.” 


70. Parliament may make such provision as 
Discharge of President’* it thinks fit for the discharge of the functions of 
tilTgcndcV ln °‘ hcr C ° n the President in any contingency not provided for 

in this Chapter. 


Other Constitutions 
U.S.A. —Art. II, See. 1 (6) says— 

••. and the Congress may by law provide for the case of removal, death, resignation, 

or inability, both of the President and Vice-President, declaring what officer shall then act 
as President, and such officer shall act accordingly until the disability be removed or a 
President shall l>c elected." 

Congress has passed an Act in 1792, under the above article. 2 * 


India 


Art. 70 : Discharge of President’* Function* in ‘other contingencies’. 

This article corresponds to Art. II. Sec. I (6) of the United States Constitution 
and empowers Parliament to make provisions for the discharge of the President s 
functions when a vacancy takes place in the offices of President and Vice-President, 
simultaneously, owing to removal, death, resignation or otherwise. 


71. (1) All doubts and disputes arising out of 
connected whh‘"he * elec- or in connection with the election of a President or 
tion of a President or Vice-President shall be inquired into and decided 
ice President. by t hc Supreme Court whose decision shall be final. 

(2) If the election of a person as President or Vice-President is declared 
void by the Supreme Court, acts done by him in the exercise and perform¬ 
ance of the powers and duties of the office of President or Vice-President, 
as the case may be, on or before the date of the decision of the Supreme 
Court shall not be invalidated by reason of that declaration. 

(3) Subject to the provisions of this Constitution, Parliament may by 
law regulate any matter relating to or connected with the election of a 
President or Vice-President. 


(23) It is striking that though by the 16th 
Amendment of the Constitution, the Oaths 
•or all the dignitaries in the Third Schedule 
have been amended, to insert the words 
sovereignty and integrity of India, the ‘Oaths 


for the President and Vice-President, in 
Arts. 60 and 69. have escaped the attention 
of the draftsman. 

(24) See Burdick's American Constitution, 
p. 60. 
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2 -'(4) The election of a person as President or Vice-President shall not 
be called in question on the ground of the existence of any vacancy for 
whatever reason among the members of the electoral college electing him. 

Amendment. -Cl- (4) has been inserted by the Eleventh Amendment Act, 1961. 

Art. 71 (1) provides that disputes relating to the election of a President or 
a Vice-President shall be decided by the Supreme Court. The Amendment is 
intended to take away one of the grounds for challenging any such election, namely, 
that both Houses of Parliament, which form the electoral college, was not fully 
constituted at the time of the election. The Notes on Clauses explains the object 
of the Amendment thus: 

"In Narayan Bhaskar Khare v. the Election Commission of India, (1957) S.C.R. 1081, a 
point was made that for a valid election of the President, all elections to the two Houses of 
Parliament should be completed before the date of the Presidential election, as otherwise 6omc 
members would have been denied the right to take part in the election. But the Supreme 
Court expressed no opinion on the point as it was not necessary to do so. 

Every effort is made to complete such elections before the date of the Presidential election. 
It is, however, possible that the elections to the two Houses of Parliament may not be com¬ 
pleted before the President or the Vice-President is elected. It is, therefore, proposed to 
amend article 71 of the Constitution so as to make it clear that the election of the President 
or the Vice-President cannot be challenged on the ground of any vacancy for any reason 
in the appropriate electoral college. 

In Dr. Khare's case, when the notification for the election of the President was issued, 
elections in certain snow-bound areas in the North had not been completed. There may be 
vacancies for other reasons also. It is therefore desirable to make it clear that the election 
of a President or Vice-President cannot be challenged on the ground that there arc vacancies 
in the appropriate electoral college for whatever reasons.” 

The words "any vacancy for whatever reason" are no doubt very wide, but 
it is not quite clear whether they will cover the case of the two Houses not being 
fully constituted by reason of the general election being not held for certain scats 
at all. The words 'vacancy’ has a technical meaning, particularly, in relation to 
membership of Parliament, by reason of Art. 101 (sec ante) which enumerates live 
contingencies in which the scat of a member of Parliament shall fall ‘vacant’, 
namclv, (i) election to both Houses of Parliament simultaneously ; (ii) election to 
both Parliament and a State Legislature ; (iii) a member being disqualified ; (iv) 
resignation ; ( v) absence not excused by the House. 

It will be seen that all the contingencies mentioned in Art. 101 can happen 
only after the election has been held. The Dictionary meaning of ‘vacancy’ 
also involves the idea of quitting. Does it comprehend any state of affairs 
before the initial election is held and the electoral college composed of the 
members of the two Houses has not come into being at all? It seems that 
the Supreme Court may have to answer this question notwithstanding the 
admenefment. 

Of course, so far as the grounds enumerated in Art. 101 are concerned, the 
Amendment introduces a salutary provision inasmuch as a serious situation like 
the setting aside of a Presidential election should not be caused by any casual 
vacancy in the electoral college, after it has been duly constituted. 


Cl. (1 ) : Decision of doubts and disputes relating to Presidential election. 

Under Art. 324 (/), post, the superintendence, direction and control of the 
election of President and Vice-President is vested in the Election Commission, but 
the decision of doubts and disputes relating to election to any of these two offices 
is. by the present clause, exclusively vested in the Supreme Court. The present 
clause thus supplements Art. 131 which defines the original jurisdiction of the 
Supreme Court. But the procedure according to which the Supreme Court will 
‘inquire into and decide’ such a dispute is left* to the Supreme Court itself and its 

(25) Inserted by the Constitution (Eleventh 
Amendment) Act, 1961, with effect from 
19-12-61. 




Art. 71] 
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decision is declared ‘final*. The result is. that the decision of the Supreme Court 
cannot be overridden by Parliament, even though it may regulate any matter 
relating to the election of President and Vice-President. [Art. /I (3)1. 

When the inquiry can be made. 

The word ‘election* in Art. 71 (I) has the same meaning as in Art. 329 ( b ). 
It comprises the entire process culminating in a candidate being declared. In 
the result, the inquiry under Art. 71 (I) can be made only after the election is 
completed and a candidate is declared elected as President or Vice-President.- In 
other words, all ‘doubts and disputes* relating to any stage of the election process 
is to he canvassed by an election petition (challenging the valid ly ol the elect on) 
presented to the Supreme Court onlv after the election in the above sense is com¬ 
pleted.' There is no right to move the Court for a direction to withhold t ie 
election even though in some constituencies the polling had been fixed bv the 
Election Commission on a date subsequent to the date fixed for the election of the 
President.' 

‘Shall be decided*. 

Art. 71 (I) merely prescribes the forum in which doubts and disputes in con¬ 
nection with the Presidential election shall he inquired into. It does not prescribe 
the conditions under which the petition could he presented to or determined by 
the Supreme Court.* 

The power of Parliament under cl. (3) includes the power to lay down such 
conditions.* S. 14 of the Presidential and Vice-Presidential Elections Act. 1952 
has provided that the petition presented under Art. 71 (I) must be made in 
accordance with the provisions of the Rules made by the Supreme Court under 
Art. 145. 

Cl. (2) : Effect of adverse decision as to election of sitting President. 

This clause merely applies the doctrine of factum valet to the acts of a Presi¬ 
dent. whose election is subsequently set aside by the Supreme Court under Cl. (/). 
The decision of the Supreme Court, in short, shall have no retrospective effect 
as to acts done bv the person whose election as President is declared void, on or 
before the date of the decision of the Supreme Court. 

Cl. (3) : Legislative power. 

The words ‘subject to the provisions of the Constitution* make the power of 
Parliament to legislate as regards election of President and Vice-President very 
narrow. Thus, it shall have no power as to decision of doubts and disputes which 
is given to the Supreme Court bv Cl. (/) of the present Article. Further. Art. 324 
vests the superintendence, direction, control and conduct of elections to the offices 
of President and Vice-President, in the Election* Commission. Subject to the pro¬ 
visions of the above two Articles. Parliament shall have the power to regulate any 
matter relating to or connected with such election. 

Legislation bv Parliament. —In exercise of the power conferred bv the present 
clause. Parliament has enacted the Presidential and Vice-Presidential Elections Act 
(XXXI of 1952V* Apart from providing how the election shall be conducted, this 
Act also provides that an election of the President or Vice-President mav be called 
into question only bv an election petition presented to the Supreme Court on any 
of the grounds specified in the Act. The powers of the Supreme Court in this 
matter are also laid down. 

(1) Khare v. Election Commission, A. (3) See Author’s Acts. Rules and Orders 

1957 S.C. 694 (697). under the Constitution of India. Bk. I. p. 68. 

(2) Khare v. Election Commission (II). A. 

1958 S.C. 139 (140). 
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.Analogous Provision .—While the decision of disputes arising from election of 
Preident and Vice-President is vested in the Supreme Court by the present Article, 
Art. 324 provides that decision of disputes arising out of elections to the Legis¬ 
latures shall be made by election tribunals to be appointed by the Election Com¬ 
mission. 

Power of President to 72. (1) The President shall have the power to 

STiIspe'nd d °mi.it C, or'co«.\ d 8 ran . r P ardons ’ reprieves, respites or remission of 
mute sentences in certain punishment or to suspend, remit or commute the 
cascs - sentence of any -person convicted of any offence— 

(</) in all cases where the punishment or sentence is by a Court 
Martial; 

(b) in all cases where the punishment or sentence is for an offence 
against any law relating to a matter to which the executive power of the 
Union extends ; 

(c) in all cases where the sentence is a sentence of death. 

(2) Nothing in sub-clause (a) of clause (1) shall affect the power con¬ 
ferred by law on any officer of the Armed Forces of the Union to suspend, 
remit or commute a sentence passed by a Court Martial. 

(3) Nothing in sub-clause (c) of clause (1) shall affect the power to 

suspend, remit or commute a sentence of death exercisable by the 
Governor 4 .of a State under any law for the time being in force. 


Clause (I). 

Other Constitutions 

(A) V.S.A .—Art. II. See. 2 (I) of chc Constitution says— 

“He (the President) shall have the power to grant reprieves and pardons for offences 
against the United States except in case of impeachment." 

This is called the judicial power of the President. The pardoning power may 
be exercised by him at any time after the offence has been committed, either before 
or after trial or convention ; 5 and this power may not be limited by Congress, 6 
cither as to persons or as to the effect of pardon.* The President may even pardon 
a criminal contempt of Court 7 2 * as distinguished from civil contempt. The only 
limitation is that it cannot bar impeachment. The pardoning power is not exercised 
bv the President according to his own caprice but on the recommendation of the 
Department of Justice, after the latter has made a study of the records relating 
to the case. 1 . . 

It is open to a convict to refuse to accept a pardon on the ground that it is 
more disgraceful or onerous than the sentence. 2 But there is no such option 
where the sentence is remitted or commuted to a lesser punishment, for, there 
is no ‘right to incarceration' guaranteed by the Constitution. 3 

(B) England .—The pardoning power is a royal prerogative, exercised on the 
advice of the Home Secretary. It is an executive act, but the Home Secretary is 
authorised by the Criminal Appeal Act. 1907, to refer a case to the Court of Cri¬ 
minal Appeal, either for opinion or for final disposal as if it was an appeal. 
Ordinarily the power is exercised after sentence when there is some special reason 
why a sentence shall not be carried out: but a pardon also is available before con- 

(4) The words “or Rajpramukh” have (7-25) Ex parte Grossman, (1925) 267 U.S. 

been omitted bv the Constitution (Seventh 87. .... 

Amendment) Act. 1956. (I) Munro. Government of the United 

' (5) Ex parte Garland, (1866) 4 Wall. 333. States. 

(6) U. S. v. Klein. (1872) 13 Wall. 128 (2) Burdick v. U. S., (1915) 236 U.S. /9. 

(148). (3) Biddle v. Perovich, (1927) 274 U.S. 480. 
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viction. 4 It cannot, however, be pleaded in bar to an impeachment (Act of 
Settlement, 1707). Further, it is only an offence of a public character* that may 
be pardoned, and not an action between subject and subject, and penalties payable 
to a private person cannot be remitted save bv statute. 4 At common law, the com¬ 
mission of a public nuisance cannot be pardoned until it has been abated. 7 

Save for the cases which arc referred to the Court of Criminal Appeal for a 
final disposal upon judicial considerations, the advice of the I lome Secretary to 
the Crown is considered as a purely executixe act. guided by policy consideration, 
including public resentment against a sentence. For this reason, it has been an 
established practice in Parliament that no question may be asked nor any resolu¬ 
tion or motion moved concerning the advice which the Home Secretary or the 
Minister should give to the Crown (in a pending case), except where a pardon 
being refused, execution has taken place.* 

(C) Eire. —Art. 13 (6) of the Constitution of 1937 says— 

"The right of pardon and the power to commute or remit punishment imposed l»y any 
Court exercising criminal jurisdiction arc hereby vested in the President, hut mi» h power 
of commutation or remission may. except in capital cases, also Ik- conferred by law on other 
authorities.” 


(D) Fifth French Republic .—In the Constitution of I95H. the pardoning power 
of the President is not limited in any way. Art. 17 simply says 

"The President of the Republic shall have the right of pardon." 

(E) West Germany.—An. 65) (2)-(3) of the West German Constitution. 1949 
explain the scope of the pardoning power of the President— 

"lie exercises the power of pardon on licluilf of the Federation in iiulii iiluiil case*. lie 
may delegate these powers to other authorities." 

Hence, the President has no power to declare a general amnesty under the 
above power. 


(F) Ceylon. —Art. 10 of the Ceylon (Ofiite of the Cmernor-Oener il) Letters 
Patent, 1947, says— 

"When any such offence has l»ecn committed for which the offender may Ik* tried in 
the Island, the Governor-General may. as he shall see fit. in Our name and on Our behalf, 
grant a pardon to any accomplice in such offence who shall give such information as shall 
lead to the conviction of the principal offender, or of any one of stub principal offenders 
if more than one, and further may grant to anv offender convicted of any such offence in 
any Court within the Island, a pardon, either free or subject to lawful conditions, or any 
respite, either indefinite or for such period as the Governor-General may think fit, of the 
execution of any sentence passed on such offender, and may remit the whole or any part 
of such sentence or of any penalties or forfeitures otherwise due to t’s." 


Art. 3 of the Royal Instructions, 1947, lays down— 

"We do hereby direct and enjoin that the Governor-General in the exercise of the powers 
conferred upon him by Art. 10 of the Letters Patent shall not grant a pardon, respite or 
remission to any offender without first receiving, in cverv case, the advice of one of his 
Ministers. Where any offender shall have l»ccn condemned to suffer death by the sentence 
of any Court, the Governor-General shall cause a report to he made to him by the judge who 
tried the case; and he shall forward such report to the Attorney-General with instructions 
that after the Attorncv-General has advised thereon, the report shall be sent, together with 
the Attorney-General’s'advice, to the Minister whose function it is to advise the Governor- 
General on the exercise of the said powers." 

(G) Government of India Act, I93S .—Under See. 295 of the Government of 
India Act, and Sec. 402-A, Criminal Procedure Code, the pardoning power was 
divided between the Governor-General and the Provincial Governors. Broadly 
speaking, the power to grant ‘pardon’ belonged to the Governor-General and the 
Crown while the power of suspension, remission, etc., belonged concurrently to the 
Governor-General and the Provincial Governor. 


iS ? X- n °y s - l 1861 ) 1 B - & s - 311 . 

(5) 3 Co. Inst. 235. 

(6) BradU,u R h v. Clarke, (1883) 8 App. 
C 3 *. 354. 

c2—51 


(7) Wade & Phillips. Constitutional Law, 
6 th Ed. 304. 

(8) 510 H. C. Deb., 5s., c. 854 ; 434 H. C. 
Deb., 5s., c. 959 ; 340 Pari. Deb.. 3s., c. 128. 
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S. 295 of the Government of India Act, 1935 was as follows: — 

"(I) Where any person has been sentenced to death in a Province, the Governor-General 
in his discretion shall have all such powers of suspension, remission or commutation of sentence 
as were vested in the Governor Ceneral in Council immediately before the commencement of 
Part III of this Act, but save as aforesaid no authority in India outside a Province shall have 
any power to suspend, remit or commute the sentence of any person convicted in the Province: 

Provided that nothing in this subsection affects any powers of any officer of His Majesty’s 
forces to suspend, remit or commute a sentence passed by a court martial. 

(2) Nothing in this Act shall derogate from the right of His Majesty, or of the Governor- 
General, if any such right is delegated to him by His Majesty, to grant pardons, reprieves, 
respites or remissions of punishment.” 

In the result, the Governor-General in his discretion had the power to 
grant pardon, remission etc. in cases of sentences of death and Governors of Pro¬ 
vinces had the power in regard to all sentences passed in the Province, but the 
power of the Crown and of the Governor-General as a delegate of the Crown 
remained unaffected. In other words, notwithstanding the division of power 
between the Governor-General and the Governors by the Government of India 
Act, 1935 or any other existing law, the prerogative powers of the Crown and of 
the Governor-General as a delegate, remained unaffected.* 


India 


Art. 72 : The Pardoning Power of President. 

This Article confers upon the President the ‘pardoning power’, without pre¬ 
judice to similar power possessed by the Governor of a State (see below), or of the 
military authorities under the Army Acts 9 10 * * as regards conviction by Court Martial. 

The object of the pardoning power is to correct possible judicial errors, for 
no human system of judicial administration can be free from imperfections. It 
is an attribute of sovereignty, wherever the sovereignty may lie* in the body 
politic, to relieve a convict from a sentence which is mistaken, harsh" or dispropor¬ 
tionate to the crime. 13 

The ‘executive’ power of pardon also differs from the power of a Court to 
suspend a sentence, say. for the purpose of enabling the convict to obtain a pardon 
or, pending appeal (cf ‘ s. 426. Cr. P. C.) or in the case of a pregnant woman (s. 382, 
Cr. P. C.) or to remit the sentence, say, after the convict has served a part of the 
sentence of imprisonment : for. the exercise of the judicial power is governed by 
judicial considerations, while pardon is granted on considerations of policy, other 
than that of innocence. Further, when a Court remits the sentence, it alters the 
sentence by a judicial act in the same way as the sentence was imposed in the 
first instance. 1314 In exercising the power of pardon, the Executive docs not alter 
the sentence but abridges its enforcement and. in so doing, practically destroys 
the effect of the judicial punishment, 151 * without disaffirming the judicial verdict. 


Extent of Pardoning Powers of President and Governor. 

Under our Constitution, the pardoning power shall be possessed by the Presi¬ 
dent as well as the State Governors. 


(A^ The President shall have the pardoning power in respect of— 
(0 Offences against Union laws coming within Art. 73 (/). 

(it) All cases of sentence of death. 


(9) Cf. Nanavati v. Slate of Bombay, A. 
1961 S.C. 112 (/2tt. 

(10) Thus Ch. XTV of the Air Force Act 

(XLV of 1950) empoxvers the Central Govern¬ 

ment. the Commnnder-in-Chicf. an air or 
other officers commanding a group, or 'the 
prescribed officer’ to pardon, remit, mitigate 
or commute a punishment awarded by a 
Court-martial under the Act. 

Corresponding provisions are to be found 
in Ch. XIV of the Army Act (XLVI of 1950). 


87. 


(11) Ex parte Grossman. (1924) 267 U.S. 


274 U.S. 


(12) Biddle v. Perovich, (1926) 

480. 

(13-14) V. S. v. Benz, (1930) 282 U.S. 304. 

(15) Ex parte Grossman. (1924) 267 U.S. 
87. 

(16) Nanavati v. State of Bombay, A. 1961 
S.C. 112 (134). 
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But the power of the State Governor to grant suspension, remission or com¬ 
mutation of a sentence of death, conferred by any law, such as Secs. 401-402 of 
the Cr. P. Code or Secs. 54-55, I. P. C., shall remain unaffected. 

Ss. 401 (I) and 402-402A of the Cr. P. C. provide— 

“401. (/) When any person has been sentenced to punishment for an offence, ilic 
appropriate Government may at any time without conditions or upon any conditions whit h 
the person sentenced accepts, suspend the execution of his sentence or remit the whole or any 
part of the punishment to which he has been sentenced. 

402. (/) The appropriate Government may, without the consent of the person sentemed, 
commute any one of the following sentences for any other mentioned after it: — 

death, imprisonment for life, rigorous imprisonment for a term not exceeding that to which 
he might have been sentenced, simple imprisonment for a like term, fine. 

(2) Nothing in this section shall affect the provisions of section 54 or section 55 of the 
Indian Penal Code. 

(3) In this section and in section 401, the expression "appropriate Government" shall mean- — 

(а) in cases where the sentence is for an offence against, or the order referred to in 

sub-section (4/1) of section 401 is passed under, any law relating to a matter to 
which the executive power of the Union extends, the Central Government ; and 

(б) in other cases, the State Government. 

402A. The powers conferred, by sections 401 and 402 upon the Stale C»\eminent may, 
in the case of sentences of death, also be exercised by the Central Government." 

Ss. 54-55A of the Indian Penal Code similarly provide— 

"54. In every case in which sentence of death shall have been passed the appropriate 
Government may, without the consent of the offender, commute the punishment for any other 
punishment provided by this Code. 

55. In every case in which sentence of transportation for life shall have been passed, 
the appropriate Government may, without the consent of the offender, commute the punishment 
for imprisonment of either description for a term not exceeding fourteen years. 

55A. In sections fifty-four and fifty-five the expression “ appropriate Government " means,— 

(а) in cases where the sentence is a sentence of death or is for an offence against any 

law relating to a matter to which the executive power of the Union extends, the 

Central Government ; and 

(б) in cases where the sentence (whether of death or not) is for an offence against any 

law relating to a matter to which the executive power of the State extends, the 

Government of the State within which the offender is sentenced.” 

(Hi) All cases where the punishment is by a Court Martial, without affecting 
any statutory power belonging to any Officer of the armed Forces to suspend, 
remit or commute sentence passed by a Court Martial (Art. 72 (2)). 

B. On the other hand, the Governor of a State shall have the pardoning 
power in relation to any offence against any law relating to a matter to which 
the executive power of the State extends (Art. 161). 

The Governor’s statutory powers under ss. 54-55 of the I. P. C. and ss. 401-2 
of the Cr. P. C. have already been stated. The statutory powers do not give the 
Governor to ‘pardon’ a sentence of death. This is also the effect of cl. (3) of the 
present article (sec post). 


Limitations upon the Pardoning Power. 

(A) U.S.A .—In the United States, owing to the application of the doctrine 
of 'Separation of Powers’ (p. 326, ante), it has been held that the ‘executive’ power 
shall not be subject to legislative 17 control. The Legislature cannot also nullify 
the effect of a pardon granted by the President in the exercise of his constitutional 
power. 1 * 

In the words of the Supreme Court— 

"Congress can neither limit the effect'* of his (President's) pardon, nor exclude from it* 
exercise any class of offenders. The benign prerogative merev reposed in him cannot Ik- fettered 
by any legislative restrictions” ” 

(19) Ex parte Grossman, (1925) 267 U.S. 
87. 


B Ex parte Garland, (1866) 4 Wall. 333. 
V. S. v. Klein, (1872) 13 Wall. 128. 
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With the exception stated in Art. II, s. 2, namely, that it cannot be exercised 
in cases of impeachment, the pardoning power of the American President is thus 
unlimited and extends even to contempts of court.*• It can also be exercised during 
the pendency of judicial proceedings at any stage. 20 

(B) England .—The pardoning power is a ‘Prerogative’ of the Crown. Though 
Parliament has never chosen to tetter this Prerogative by legislation, like all other 
Prerogatives, it is subject to legislation by Parliament to which the Crown 
assents. 2122 As Blackstone 23 has put it picturesquely, the Royal Prerogative is no 
longer unlimited: 

"There cannot be a stronger proof of that freedom which is the boast of this age and 
country, than the power of discussing and examining with decency and respect the limits 
of the King’s prerogative, a topic that in former ages was thought too delicate and sacred to 
be profaned by the pen of a subject.” 

(C) Canada .—The above view appears to have been taken by the Canadian 
Supreme Court** in holding that Prerogatives which affect the Dominion may be 
taken away or curtailed by legislation by the Canadiain Parliament. 

(D) Australia .—Following the decision in Dc Keyset's case, 21 it has been held 
that the royal Prerogative, in its application to the Commonwealth, may be cur¬ 
tailed by legislation by the Commonwealth Parliament* 4 and, in the absence of 
Commonwealth legislation, by the Legislature of a State. 1 

The Courts cannot, however, control the exercise of the prerogative power 
of pardon ; a in other words, the Courts cannot examine the propriety of the exercise 
of the power in any particular case. 


(E) India. 

I. The majority of the Supreme Court in Nanavati’s case 3 has held that since 
the pardoning power in Arts. 72 and 161 of our Constitution is a relic of the Royal 
Prerogative embodied in s. 295 of the Government of India Act, 1935 and ss. 401-2 
of the Criminal Procedure Code, 1898. it is subject to legislation, as in England. 

It may be noted, in this connection, that under the Government of India Act, 
1935, s. 295 (2) |scc p. 396. ante) altogether excepted the prerogative of the Crown 
and of the Governor-General as his delegate, from the purview of the Act, so that 
uo Legislature, acting in exercise of the powers conferred by the Act, could affect 
the royal Prerogative of pardon. In the Constitution, there is no provision express¬ 
ly saving the pardoning power from legislative interference. 

On the other hand, it may well be contended that the very fact that the 
pardoning power has been placed in Arts. 72 and 161 as powers belonging the 
Executive and that the ‘executive power* is not subject to any general limitation 
of regulation by the Legislature (p. 31. ante) nor is there any specific limitation 
in Arts. 72 or 161 (as there arc in many other Articles of the Constitution) that 
the executive power conferred by these Articles is subject to legislation by the 
appropriate Legislature, implies that the executive power conferred by these two 
Articles of the Constitution cannot be controlled by any legislation. 

The Supreme Court, however, in Nanavati’s case/ looked at the matter from 
the historical standpoint and held that since Arts. 72 and 161 embody the pre¬ 
rogative power’ and since there is no express provision in the Constitution saving 
it from legislative interference, the English common law as to Prerogatives applies 
to the pardoning power under our Constitution, so that it may be fettered by 
legislation. Whether such legislation should be express or implied (a question 
raised by Kapur J. in the minority 4 ) is, of course, a separate one. 


(20) Rogers v. Peck, (1905) 199 U.S. 425. 

(21) Alt. Gen. v. Dc Keyset's Royal Hotel. 
(1920) A.C. 508 (526). 

(22) Nanavati v. Stale of Bombay, A. 1961 
S.C. 112 {118). 

23) Blackstone, Bk. I, Ch. 7, p. 237. 

24) A. G. for Canada v. A. G. for Ontario. 
23 S.C.R. 458 {Can.). 


(25) Commonwealth v. N. S. H'., (1923) 33 
C.L.R. I. 

(1) Uther v. Fed. Commr., (1947) 74 

C.L.R. 508. 

(2) Horwitz v. Connor, (1908) 6 C.L.K. 38. 

(3) Nanavati v. State of Bombay, A. 1961 
S.C. 112 {119). 
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The result of the majority view is that the pardoning power under Art. /2 or 
161 will be subject to any limitation that may be imposed by any law made by 
a competent Legislature. Thus. s. 426 of the Cr. 1>. C. gives to an appellate Court 
the power to suspend a sentence pending appeal. In the result, the I resident or 
a Governor shall not be entitled to suspend a sentence during the period when an 
appeal is pending before an appellate Court. 4 

II Another limitation which has been deduced in India is the power of the 
Supreme Court under Art. 142 of the Constitution, as to cases pending before 

the Supreme Court. „ , . 

Pnma facie, the words of Aits. 72 and 161. conferring the pardoning power 
on the Executive, do not contain any limitation as to the time when, the occasion 
on which, or the circumstances in which the |H>wer conferred by these Articles 

might be exercised. 4 ... . 

But though the pardoning jlower can be exercised by the Executive at any 
time, including the pendency of an appeal before the Supreme Court, so that the 
Court would be debarred from hearing an appeal if a full pardon were granted 
by the President or the Governor during the pendency of the appeal.’ an excep¬ 
tion has been engrafted upon this proposition by the majority of the Supreme 
Court in Nanavatts case? as regards the power to suspend a sentence during the 
pendency of an appeal before the Supreme Court. It has been held that the 
Supreme Court has a plenary power, under Art. 142. to make any "such order as 
is necessary for doing complete justice in any cause or matter pending before it, 
which includes the power to suspend a sentence pending an appeal before it. Since 
the field is common to the Supreme Court as well as the Governor under Art. 161, 
a harmonious construction of the two powers must be made, with the result that 
"Art. 161 does not deal with the suspension of sentence during the time that 
Art. 142 is in operation and the matter is sub judice in this Court".' Art. 145 
empowers the Supreme Court to make rules in aid of its power under Art. 142. 
O. 21, r. 5 of the Rules made under Art. 145 requires the surrender of a convict 
before the Court when he moves a petition for special leave to appeal: 

"Where the petitioner has been sentenced io a term of imprisonment the petition shall 
state whether the petitioner has surrendered. Unless the Court otherwise orders, the petition 
shall not lie posted for hearing until the petitioner has surrendered to his sentence . 

It has, accordingly, been held by the majority of the Supreme Court' that 
the power of suspending a sentence cannot be exercised by the President or a 
Governor so as to interfere with the operation of O. 21. r. 5 of the Rules ol the 
Supreme Court or any other powers of the Supreme Court under Art. 142 of 
the Constitution during the period when the matter is brought before the Supreme 
Court under Art. 136 or some other provision of the Constitution. The Court 
came to this conclusion on the principle of harmonious construction inasmuch 
as both Arts. 161 and 142 contain no words of limitation and cover a field common 
to both. Since Art. 161 (or Art. 72) covered the whole field while Art. 142 covered 
only a narrow part of it. namely, the jxnvcr of suspension of sentence during the 
time when a case is sub judice in the Supreme Court, it must held that Art. 161 
- (or Art. 72) does not deal with the suspension of sentence during the time that 
Art. 142 is in operation. In the result, the power to suspend a sentence will not 
be available to the President or a Governor while a case is sub judice before the 
Supreme Court. For the same reason, if the President or Governor has made 
an order of suspension of sentence prior to the convict filing a petition for appeal 
before the Supreme Court, the order of suspension so made will cease to operate 
as soon as "the matter became sub judice in this Court on the filing of the peti¬ 
tion for special leave to appeal. "After the filing of such a petition this Court 
was seized of the case which would be dealt with by it in accordance with law . . . . 
It would be for this Court to pass such orders as it thought fit as to whether the 
petitioner should be granted bail or should surrender to his sentence or to pass 

(4) Nanavali v. Stale of Bombay, A. 1961 (5) Nanavati v. Slate of Bombay, A. I960 

SC. U2. S.C. M2 {123). 
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such other or further orders as this Court might deem fit in all the circumstances 
of the case”. 6 


Illustration. 

The Governor of Bombay, in exercise of the power conferred by art. 161, made an order 
suspending the sentence passed by the High Court upon N “until the appeal intended to be 
filed by him in the Supreme Court against his conviction and sentence is disposed of.” Held, 
the order ceased to operate on the filing of the petition for special leave to appeal to the 
Supreme Court under art. 136, and that, accordingly, r. 5 of O. 21 of the Rules of the Supreme 
Court became applicable and that N must surrender to his sentence, on the filing of such 
appeal and thereafter obtain orders as to suspension of sentence pending the appeal from 
tnc Supreme Court itself.' 

III. Like other executive powers, this power will also be exercised on 
Ministerial advice and, in cases of suspension and remission of sentence, the 
opinion of the Court which passed the sentence will be consulted [Sec. 401 (2) 
of the Cr. P. Code]. 

The pardoning power comprises a variety of acts, such as pardon, reprieve, 
respite, remission, suspension, commutation. The differences between these arc 
explained below. 

IV. Courts arc powerless to question the propriety or expediency of the 
exercise of the pardoning power by the Executive in a particular case," but the 
Courts may interfere if the order is ultra vires, e.g., if a Governor issues pardon in 
respect of an offence against a law relating to a matter to which the executive 
power of the State does not extend (in contravention of Art. 161).* 


Pardon and Dispensation. 

Even though a pardon may be granted before conviction as a bar to indict¬ 
ment, it differs from the 'dispensing power’ (n. 337, ante). 

By the ‘dispensing power’, the absolute kings of England used to dispense 
with penal laws with respect to particular named persons. The effect was that 
the person who had such dispensation could, with impunity, do an act which 
was unlawful if done by everybody else. A pardon, on the other hand, docs not 
make lawful what was unlawful, hut excuses the offence after the act was done. 
While dispensation relates to future conduct and is granted in anticipation 
thereof, pardon is granted after the offence is committed and saves the offender 
from its legal consequences. 

The 'pardoning power’ of the Executive is a part of the constitutional 
scheme ;‘° the exercise of this power docs not dispense with the application of 
the law to particular cases bur. assuming the application and the offence, seeks 
to offer mercy to the guilty person, absolving the guilty person from all punish¬ 
ment or disqualification attaching to a conviction for the offcncc. 1113 

Neither in England 13 nor in the US.A. 14 is the Executive competent to exercise 
the dispensing power as aforesaid, but the power to pardon remains a constitu¬ 
tional power till to-day. The position is the same in India. 


Pardon and Amnesty. 

The ‘pardoning power’ should be distinguished from 'amnesty’. While a 
pardon remits the punishment imposed by a Court upon an offender, amnesty 
overlooks the offence and absolves the offender from penalty. While pardon is 
addressed to ordinary crimes, or infractions of the peace of the State,—amnesty is 

(10) Biddle v. Perovich, (1926) 274 U.S. 480. 

(11) Coke, 3 Inst. 233. 

(12) Nanavati v. State of Bombay, A. 1961 
S.C. 112 (123). 

(13) Maitland. Constitutional History, 1908, 
302-6. 

(14) Annotated Constitution of the U-S.A. 
(Senate Doc. 1953, p. 408). 


(6) Ibid, p. 125. 

(7) Nanavati v. State of Bombay, A. 1961 
S.C. 112. 

(8) Godse v. State of Maharashtra, A. 1961 
S.C. 600 (604). 

(9) State of Bombay v. Nanavati, (1960) 
62 Bom. L.R. 383. 
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generally confined to ‘political offences’ or offences against the sovereignty of the 
State, and is exercised in favour of classes or groups of people. 14 " In short, 
amnesty is in the nature of forgiveness offered in advance of trial, to a group ot 
people who have engaged in rebellion or like offences against the State itself. 

(A) In the United States , though the power to pass an Act of Amnesty 
belongs to Congress, 17 the President too. has sometimes declared amnesty by 
Proclamation," by virtue of his power to grant a ’pardon' before trial. 

‘Amnesty’ is thus regarded as a species of ‘pardon* within the meaning ol 
Art. II, sec. 2, and it has been held that where the President issues an amnesty 
in exercise of his pardoning power, the Legislature cannot interfere with the effects 
of such amnesty: “the legislature cannot change the effect of such a pardon any 
more than the executive can change the law”." 

(B) But our Constitution does not empower the Executive to grant a general 
amnesty. It is thus left to Parliament. 

‘Punishment \—For the different kinds of punishment under the Indian I enal 
Code, see Sec. 53 of that Code. 

‘O ffence\—See Vol. I, p. 564 ; Vol. II. p. 24. Both in England 0 and in the 
U.S.A., U the offence of criminal contempt of Court is subject to the pardoning 
power. The same view has been taken under our Constitution.* 2 

Analogous Provision.— Sec Art. 161, post, regarding corresponding power of 
Governor. 

Contents of the Pardoning Power. 

The pardoning power comprises a variety of at is. such as pardon, reprieve, 
respite, remission, suspension, commutation. The differences between these are 
explained below. 

Pardon. 

A pardon should be distinguished from the absolute power of the sovereign 
to enter a nolle prosequi, which stops a criminal proceeding, 11 and the object of 
which is to prevent vexatious prosecutions. This power is given to the Advocate- 
General by Sec. 333 of our Criminal Procedure Code in respect of trials before 
the High Court. The section specifically provides that nolle prosequi will not 
amount to an ‘acquittal’ unless the Court otherwise directs. 

A corresponding power to ‘withdraw from the prosecution is given to the 
Public Prosecutor in respect of proceedings before the subordinate Courts, by s. 494 
of the Criminal Procedure Code. The peculiarities of this power arc that— 

a the Public Prosecutor cannot exercise this power without the consent of the 
urt; (b) if the withdrawal takes place after a charge has been framed or in 
eases where no charge is required to be framed under the Code, the withdrawal 
shall result in an orcier of ‘acquittal’ of the accused. 

A pardon, on the other hand, is an act of grace 5 * which releases a person from 
punishment for some offence, on “the determination of the ultimate authority 
that the public welfare will be better served bv inflicting less than what the judg¬ 
ment fixed”. 25 


Effects of Pardon. 

A pardon may be either full, limited or conditional. 

(i) A full pardon wipes out the offence in the eye of law and rescinds the 
sentence as well as the conviction, 1 and frees the convicted person from serving 
any uncompleted term of imprisonment or from paying any unpaid fine. 


$!2 Burdick V. u. S., (1915) 236 U.S. 79. 
92 (/0^ hCnna8adU ’ *" re ’ ,LR (,955) Mad ‘ 
512 The Laura, (1885) 114 U.S. 411. 

(18) Ogg and Ray, Introduction to Ameri- 

no™ , V , Cr £7 lcnt ' P* 368 = U - s • v - Klein - 
< 1872 }? WalL 128 ('<«)• 

( 9) H; s • v - Klein > 0872) 13 Wail. ,28 - 
Blackstone, Vol. IV, 285, 397-8. 


(19) 

( 20 ) 


(21) Ex parte Grossman, (1925) 267 U.S. 87. 

(22) Chennagadu, in re, I.L.R. (1955) Mad. 
92 (705). 

(23) Queen v. Allen, (1862) 1 B. & S. 850. 

(24) Blackstone, Commentaries, Bk. IV, 
XXXI. 

(25) Biddle v. Perovich, (1927) 274 U.S. 480. 
(1) Ex parte Garland, (1866) 4 Wall. 333. 
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It restores the offender to that legal condition in which he would have been 
had the crime not been committed. 1 ' 2 3 It docs not, however, affect rights acquired 
by the Government or a third party under judicial proceedings prior to the pardon 
nor does it enable the offender to claim compensation from the Government for 
what he has already suffered. 3 Nor does it, ipso facto, restore the offender to an 
office which he has forfeited by the offence,' or to property which he has lost 
owing to execution of the sentence. 4 Again, a past offence, even though pardoned, 
may be taken into consideration as a circumstance of aggravation, when punish¬ 
ing a subsequent offence. 5 '* 

(ii) A limited pardon relieves the offender of some but not all the consequences 
of the guilt. In England, a pardon other than a ‘free’ pardon relieves from the 
penalty but not from the conviction. 

Thus, suspension or remission of a sentence cannot absolve a person from the 
civil disqualifications which he has incurred by the convictioin. 7 

(iii) A conditional pardon, on the other hand, imposes some condition, e.g., 

E ood behaviour, for the pardon to be effective. But the condition may not extend 
eyond the term for which the offender was sentenced. 


Reprieve. 

Reprieve means a stay of the execution of a sentence or of the enforcement of 
a penalty, for a temporary period. 5 In England, a reprieve is granted till the 
birth of the baby where a female prisoner under sentence of death is pregnant 
(also in the U. S. A.) and where a prisoner becomes insane after judgment. 24 
Under the existing law in India, Sec. i82 of the Cr. P. Code authorises the High 
Gourt to stay execution of a death sentence in the former case. Under the Con¬ 
stitution, the President and Governors shall also possess a power of reprieve to 
be exercised in fit cases. 


Respite. 

Respite means awarding a lesser sentence instead of the penalty prescribed in 
view of the fact that the accused has had no previous conviction or the like. 
In England, it is not available in the case of conviction of murder. But where 
a woman offender is pregnant, the sentence to be passed on her is one of penal 
servitude instead of death. This power is exercised by the Court. Under our 
Constitution, the Executive is also vested with this power. 


Remission. 

Remission reduces the amount of a sentence without changing its character, 
e.g., a sentence of imprisonment for one year may be remitted to six months. 
Under Sec. 401. Cr. P. Code, the Central and Provincial Governments already 
possess this power. 


Commutation. 

Commutation is a change to a lighter penalty of a different form. Secs 54 
and 55 of the Indian Penal Code (p. 391. ante) deal with commutation ot a 
sentence of death and transportation for life. But Sec. 402 of the Cr. P. Code 
is wider and says that each of the following sentences may be commuted tor tnc 
sentence next following it: Death: imprisonment for life: rigorous imprison¬ 
ment: simple imprisonment: fine. , , , 

The object is to ameliorate the rigours of the punishment awarded by me 
Court, by the Executive, on considerations of public welfare. 


(2) Hay v. ]unices of London, (1890) 24 
O.B.D. 561. 

(3) Knote v. V. S., (1877) 95 U.S. 140. 

(4) The Laura, (1885) 114 U.S. 411. 


(5) Carlesi v. N. Y., (1914) 233 U.S. 51. 

(6) 7 & 8 Ccs. IV. c. 28. s. 33. 

(7) D. /. C. v. Rajaram, A. 1960 A.P. 259 
(267-2). 
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No limitation is imposed on the power of the Executive in India to commute 
a sentence under this statutory provisions just mentioned." It is assumed by the 
Legislature that imprisonment for life is a lesser punishment than death or that 
fine is a lesser punishment than imprisonment and is, accordingly, necessarily 
ameliorative to the convict. 

Though, as explained earlier (p. 395. ante), the pardoning power, as a whole, 
is exercised in England as a matter of polity, the evidence before the Royal 
Commission on Capital Punishment’ shows that the Home Office, in practice, 
recommends a commutation of a sentence of death in a variety of cases (which 
are not exhaustive), such as— 

(i) Mental abnormality; (ii) Killing of offspring by woman; (Hi) Genuine 
suicide pact; (ft/) Existence of special motives which excite sympathy, c.g., in¬ 
curable disease or imbecilitv of the child who is killed ; (v) Existence of doubt 
despite the jury’s verdict; («) Physical condition of the prisoner which may cause 
difficulty in executing the sentence cxpcdiiously or humanely ; ( vii ) Where two 
or more persons were involved and it is considered that the one should be reprieved 
because the other has escaped trial or conviction or there arc like circumstances 
which should be taken into consideration ; (viii) Where there is a strong and 
widespread public opinion against the execution. 


Court’s power to interfere, if any. 

1. The power to grant pardon is in essence an executive function to be 
exercised by the Head of the State after taking into consideration various matters 
which may be germane for consideration before a Court of law inquiring into 
the offence. 10 The Court is, accordingly, precluded from examining the wisdom 
or expediency of exercise of the power in a particular case. 10 

2. The question of remission is exclusively within the province of the appro¬ 
priate Government and the Court cannot interfere on the ground that it has been 
improperly refused. 11 

On the other hand— # 

(а) Though the Court will not enter into the propriety or sufficiency of the 
reasons for the exercise of the power in a particular case, the Court may interfere 
if the Governor exceeds his powers under the Constitution, c.g., if he exercises the 
power in respect of an offence against a law relating to a matter to which the 
executive power of the State does not extend 1 * or in a case of punishment by a 
Court Martial. 

(б) Art. 361 of the Constitution only gives personal protection to the Governor 
where the action of the President or Governor is alleged to be against the 
Constitution or the law. It is competent for the Court to inquire into that question 
and make a proper order against the Government or its officials even though it 
will not be possible to make any order against the President or Governor personally. 12 
Thus, if the Court finds that an order of the Governor purported to be issued 
under Art. 161 has exceeded the constitutional power of the Governor, the Court 
may issue a writ to the officer who is holding the accused in custody. 1 * 


Clause (2). 


Power conferred on other officers by the Army and Air Force Acts. 

Sec Ch. XIV of the Army and Air Force Acts, 1950. See also ss. 162-4 of the 
Navy Act (62 of 1957). 


(8) Nanavali v. State of Bombay. A. 1961 
SC. 113 (134). 

(9) Minutes of Evidence. Royal Commis¬ 
sion on Capital Punishment, po. 3-4. 

(10) Chennugadu, in re., I.L.R. (1955) 
Mad. 92. 

C2—52 


(II) D. I. G. v. Rajaram, A. 1960 A.P. 259 
(267-2). 


(12) State of Bombay v. Nanavati, (I960) 
62 Bom. L.R. 383. 
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Clause (3). 

Power of Governor in cases of sentence of death. 

This clause saves the powers of the Governor conferred by laws, such as Sec. 54 
of the Indian Penal Code, Secs. 401-2 of the Criminal Procedure Code (see p. 397, 
ante), to suspend, remit or commute a sentence of death. But the Governor shall 
have no power to ‘pardon’ a sentence of death. The power to grant ‘pardon’ in 
all cases of sentence of death is vested exclusively in the President. 

Under s. 402A, the powers of suspension, remission and commutation may, 
in the case of sentence of death, also be exercised by the Central Government. 
This also follows from Art. 72 (/) (c) of the Constitution, explained above. 

73. (1) Subject to the provisions of this 
power e of the uni X on U,iVC Constitution, the executive power of the Union shall 

extend— 

(a) to the matters with respect to which Parliament has power to 
make laws ; and 

( b) to the exercise of such rights, authority and jurisdiction as arc 
exercisable by the Government of India by virtue of any treaty or agree¬ 
ment : 

Provided that the executive power referred to in sub-clause (a) shall 
not, save as expressly provided in this Constitution or in any law made 
by Parliament, extend in any State 12 * to matters with respect to which 
the Legislature of the State has power to make laws. 

(2) Until otherwise provided by Parliament, a State and any officer 
or authority of a State may, notwithstanding anything in this article, 
continue to exercise in matters with respect to which Parliament has power 
to make laws for that State such executive power or functions as the State 
or officer or authority thereof could exercise immediately before the com¬ 
mencement of this Constitution. 


Other Constitutions 

(A) Australia. —S. 61 of ihe Commonwealth of Australia Constitution Act, 
1900 says— 

"The executive power of the Commonwealth .... extends to the execution and mainte¬ 
nance of this Constitution, and of the laws of the Commonwealth.” 

But though the executive power of the Commonwealth is co extensive with 
its legislative power, so far as the concurrent legislative sphere is concerned, the 
States have the primary executive authority, unless ousted by Commonwealth 
legislation relating to the subject. As Wyncs puts it— 

"Where the legislative power of the Commonwealth is exclusive, e.*., in the case; of <***«"**? 
the executive power in relation to the subject of the grant inheres in' *'?jj , h e 

in respect of concurrent powers, the executive function remains with the States until 
Commonwealth legislative power is exercised."" b 

(B) Canada. —In Canada, the Constitution only distributes the legislative 
power as between the Dominion and the Provinces and the judicial view is that 
Ihe executive power follows from the legislative power to deal with a subject. 

"Executive power is in many situations that arise under the statutory constitution of Canada 
conferred by implication in the grant of legislative power. _ 


(12a) The words "specified in Part A . . . 
First Schedule" have been omitted by the 
Constitution (.Seventh Amendment) Act, 
1056. 


(12b) Wynes, Legislative and Executive 

°n20 Bonanza Creek Gold Mining Co. 

R., (1916) 1 A C. 566 (5 80). 


v. 
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(C) U.SA.— See Art. II, s. 3, quoted ante. 

' The President's duty to execute the ‘laws’ obviously refers to the federal laws. 
The States have no power to execute federal laws and the executive power of the 
Union is co extensive with its legislative power. 

(D) Weimar Germany .—A most peculiar feature of the Constitution of the 
German Reich of 1919 was that the administration of national laws was primarily 
left to the States, under the control of the national Government. The relevant 
piovisions were— 

"Art. 14. The laws of the Commonwealth will be executed by the State authorities, unless 
otherwise provided by national law. ... « . 

Art. 15. In so far as the laws of the Commonwealth arc to be tarried into effect by the 
State authorities, the National Cabinet may issue general instructions. It has the power to 
send commissioners to the central authorities of the States and, with their consent, to the 
subordinate State authorities, in order to supervise the execution of national laws. . . 

See, further, under Art. 257, post. 

(E) West Germany.— The West German Constitution of 1949 contains 
elaborate provisions as to the execution of federal laws. 

(i) Direct federal administration is provided for with respect to certain specified 
matters, such as foreign service; finance ; railways; postal services ; federal water¬ 
ways and shipping (Art. 87). 

’ fit) Certain federal administrative agencies may be established by federal 
legislation, such as federal frontier protection authorities; central offices for police 
information and communications, for the completion of data for the purpose of 
protecting the Constitution, and for criminal police (Art. 87). 

(in) Besides the aforesaid matters, the general execution of federal laws is 
left to the States (Lander). The States, therefore, execute not only their own laws 
but also those of the Federation. As regards the execution of the federal laws, 
the States shall be under the control of the Federation in the following ways: 

(a) General supervision to sec that the federal laws arc faithfully executed, by 
sending commissioners to the State governments for this purpose (Art. 84 (3)]. 

(b) The Federal Government may. with the consent of the Bundesrat (Upper 
Chamber of the Federal Legislature), issue general administrative rules (Art. 84 (2)] 
and also individual instructions for particular cases where authorised by a federal 
law, with the consent of the Bundesrat (Art. 84 (5)|; regulate the uniform training 
of civil servants (Art. 85 (2)]; require the submission of reports and documents 
(Art. 85 (4)]. 

(c) As to the question whether a State Government has failed in the matter 
of execution of federal laws, the Federal or the State Government may bring the 
matter for decision before the Bundesrat, whose decision, again, may be challenged 
before the Federal Constitutional Court (Art. 84 (4)]. 

(d) In case of an established failure to execute the federal laws or their 
violation, the Federal Government is empowered to take compulsory measures, 
with the consent of the Bundesrat, to enforce compliance with the federal law as 
in the case of violation of the Constitution (Art. 37J. 

(F) Government of India Act, 1935.— Sec. 8 of the Government of India Act, 
1935. provided— 

"(I) Subject to the provisions of this Act, the executive authority of the Federation 
extends— 

(«) to the matters with respect to which the Federal Legislature has power to make 
laws; (/>) to the raising in British India on behalf of His Majesty of naval, military and 
air forces and to the governance of His Majesty's forces borne on the Indian establishment ; 
(c) to the exercise of such rights, authority and jurisdiction as arc exercisable by His Majesty 
by treaty, grant, usage, sufferance, or otherwise and in relation to the tribal areas: 

Provided that—(») the said authority docs not, save as expressly provided in this Act, 
extend in any Province to matters with respect to which the Provincial Legislature has power 
to make laws; (ii) the said authority docs not. save as expressly provided in this Act, extend 
in any Federated State save to matters with respect to which the Federal Legislature has power 
to make laws for that State, and the exercise thereof in each State shall be subject to such 
limitations, if any, as may be specified in the Instrument of Accession of the State ; . . .” 
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The result of the above provision was that the execution of Provincial laws 
was the concern of the Provincial Governments. The execution of federal laws 
relating to the Concurrent legislative sphere was also entrusted to the Provincial 
Governments [Proviso (t)]. The execution of all other federal laws was a matter 
for the federal Government together with its responsibility for the implementa¬ 
tion of treaties; Defence and the Tribal Areas. Though the execution of federal 
laws in the Concurrent sphere was entrusted to the Provincial Governments, the 
federal Government was empowered to give directions to the Provincial Govern¬ 
ments as to the execution of federal laws relating to those subjects which were 
enumerated in Part II of the Concurrent List [s. 126 (2)]. In times of emergency, 
the executive power of the federation might extend to Provincial subjects as well 
[s. 102J. 


India 


Art. 73 : Extent of Executive power of the Union. 

(i) The Union shall have exclusive executive power for— {a) the administra¬ 
tion of laws made by Parliament under its exclusive powers; (b) the implementa¬ 
tion of treaties and agreements binding on the Government of India, whether 
entered into before or after the commencement of the Constitution (sec, further, 
under Art. 253). 

(if) While executive authority in regard to matters in the Concurrent List 
shall be ordinarily left to the States, Parliament shall be entitled to provide that 
in exceptional cases the executive power of the Union shall also extend to these 
subjects. 

By virtue of cl. (/) (a), the executive power of the Union shall be co-cxtcnsivc 
with the legislative power of the Union Parliament. In other words, it will extend 
over the whole of tnc territory of India, with respect of the matters enumerated 
in Lists I and III of the 7th Schedule. But this is subject to the two exceptions 
engrafted in the Proviso to cl. (/) and in cl. (2). 

(iii) The Proviso to cl. ( 1 ) says that executive authority in regard to matters 

in the Concurrent List shall be ordinarily left to the States, but Parliament shall 
be entitled to provide that in exceptional cases the executive power of the Union 
shall also extend to these subjects. ,. 

(iv) The existing executive power of a State shall continue, notwithstanding 
that the matter falls under Cl. (1), until Parliament provides otherwise. 

‘Subject to the provisions of the Constitution’. 

Apart from the provisions of Arts. 73 and 162, executive power is conferred 
upon the Union as well as a State Government as regards three specified matters— 

(i) Carrying of anv trade or business [Art. 298] ; 

(ii) acquisition, holding and disposal of property [Art. 298] ; 

(iii) making of contracts for any purposes [Art. 299]. 


Mutual Delegation of Executive Functions. 

While Arts. 73 and 162 divide the executive power as between the Union and 
the States. Arts. 258 (1) and 258A enable the Union Government to delegate to a 
State Government an executive function belonging to itself (according to Art. /*) 
and vice versa (see post). 


Legislative Delegation of Union functions to State Governments. 

Though the executive power relating to subjects included in the Union List 
is exclusively vested in the Union, the State may be entrusted with specific execu¬ 
tive functions by virtue of authorisation by Union legislation. 


Art. 731 
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(I) There are certain pre-Constitution Central Acts which entrust specific 
functions to the State Governments. Hence, so long as these pro\isions arc not 
amended by Parliament, the State Governments will continue to discharge these 
statutory functions, 13 though the executive power relating to these subjects now 
belong to the Union, e.g — 

Manoeuvres, Field Firing and Artillery Practice Act, 1938: Ss. 2 (1), (2); 
9(1), (2), (3); 13; Seaward Artillery Practice Act. 1949: Ss. 3 (I), (2); 9; Municipal 
Taxation Act, 1881: Ss. 3A ; 5; Indian Soldiers (Litigation Act, 1925: S. 14 (I); 
Cantonments Act, 1924: S. 45 (1) (6); Exchange of Prisoners Act, 1948: Ss. 3; 
4; 7; Indian Railways Act. 1890; Ss. 11 (1) a, b, (4); 12; 146 (I) Coasting 
Vessels Act, 1838 (S. 11, Prov.) 

a After the Constitution, such delegation by law made by Parliament, is 
• by virtue of Art. 258 (2) [sec post J. . 

Instances of post-Constitution Central Acts, entrusting functions to State 
Governments arc— 

Industries Development and Regulation Act, 1951 (s. 25); Forward Contracts 
(Regulation) Act, 1952 (s. 26); Mines and Minerals (Regulation and Development) 
Act, 1957 (ss. 7 (2); 10 (2), etc.); Estate Duty Act. 1953 (s. 81). 

Statutory functions of Central Government relating to State Subjects. 

Though with respect to matters included in the State List (List II, 7th Sell., 
post) the executive power belongs exclusively to the States, there are some 
existing Central Acts relating to these subjects which were passed by the Indian 
Legislature at a time when the governmental system was unitary, or when the 
relevant subjects belonged to the Central jurisdiction and there arc certain provi¬ 
sions in such Acts which impose some functions or duties upon the Central 
Government. Though the legislative power relating to these subjects is now 
included in the State List, the Central Government must remain responsible lor 
the discharge of these powers and obligations, so long as these Acts remain on 
the statute book, e.g. — 

Court-Fees Act, 1870 (s. 1A); Indian Museum Act. 1910 (ss. 2 (1); 8 (1)); Indian 
Forest Act. 1927 (ss. 39, 41 A). 


Cl. (1), Proviso ; Execution of laws in the concurrent field. 

The Proviso lays down two propositions: Firstly, that the authority to execute 
laws relating to the concurrent field,—whether they were passed by the Central 
Legislature or by the State Legislatures,—would ordinarily belong to the States. 
But if any particular case. Parliament, while passing any law relating to the 
concurrent field, considers that the execution ought to be retained by the Centre, 
Parliament would have the power to do so. . 

While Sec. 162 (2) of the Government of India Act, 1935, merely authorised 
the Centre to give directions to the Provinces as to the carrying into execution 
therein of a Central law relating to a conccrrcnt subject, the Constitution empowers 
the Union to take up the executive power from the State altogether, in any case 
it deems fit. The power of giving directions under the Act of 1935 was found 
inadequate and it was found that in some cases, the Provinces had practically 
rendered ineffective some Central legislation by not complying with the directions 
issued by the Centre. For example, some Provinces objected or refused to appoint 
factory inspectors to supervise the operation of the Factory Acts and regulations. 

The object of the present Proviso is to ensure that the legislation of the 
Centre in the concurrent sphere becomes effective, by empowering the Centre to 
take up the administration of its laws in that sphere, for example, relating to the 
removal of unreliability, 14 the prevention of child marriage, the prevention of 


(13) Cf. Jay ant Hal v. Rana, A. 1964 S.C. 
648. 

(14) Cf. s. 9 of the Untouchability (Offen¬ 


ces) Act. 1955 at p. 55 of the Author's 
Acts, Rules & Orders under the Constitu¬ 
tion of India, Bk. I. 
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forced labour. While legislating on these subjects, it will be open to Parliament 
to reserve to itself the right to administer the Act by the Union Executive. The 
Proviso to Art. 162 {post ) again, lays down that the executive power of a State 
in matters relating to the Concurrent List, shall be subject to the executive power 
of the Union as conferred by any law of Parliament. [Under the Government of 
India Act, 1935 {see Proviso (i) to Sec. 8, at p. 405, ante), the Central Legislature 
had no such option to reserve the power of administration to the Centre while 
legislating in the concurrent sphere]. 

The Pr ovisos to both Art. 73 (1) and 162 further lay down that the executive 
power of the Union may be exercised in the Concurrent sphere where it is expressly 
committed to the executive power of the Union ( e.g ., by Arts. 353 (6); 356 (1) {a)\. 

These Provisos are in accord with the view taken in Australia regarding the 
executive power of the Commonwealth and the State (see p. 404, ante). 

*In this Constitution .'—Other provisions of this Constitution, which authorise 
the Union to exercise executive power over the concurrent [as well as over the 
exclusive State] sphere arc—Art. 353 {b) [during Proclamation of Emergency]; 
Art. 356 (1) (o) [during Proclamation of failure of constitutional machinery in a 
State]. 

Instances of Executive functions reserved to the Central Government 
by laws made by Parliament. 

Though the executive power relating to ‘concurrent’ subjects belongs to the 
State Governments, specific functions have been reserved to the Central Govern¬ 
ment, under the Proviso to Art. 73 (1) in certain Acts, such as— 

Indian Medical Council Act, 1956 (ss. 3, 4, etc .); Essential Commodities Act, 
1955 (ss. 3, 5); Special Marriage Act, 1954 (ss. 3, 10, 50). 

Analogous Provision. —Art. 162 provides the extent of the executive power 
of a State. 


Cl. (2) : Continuance of State power. 

Certain legislative powers, which belonged to the Provinces under the Govern¬ 
ment of India Act, 1935, have been transferred by the Constitution to the Union. 
For instance, item 9 of List II of the Act of 1935 gave the Provincial Legislature 
exclusive power with respect to ‘compulsory acquisition of land’ including acqui¬ 
sition for purposes of the Centre. But the Constitution took away the legislative 
power as to ‘acquisition or requisition of property for the purposes of the Union 
From the State and placed it in Entry 33 of List I. 1 * The result was, that under 
Art. 73 (1) (a), the executive power as to acquisition or requisitioning for purposes 
of the Union would be automatically transferred to the Union Executive, on the 
commencement of the Constitution. Art. 73 (2) seeks to avoid this automatic 
lapse of the State Executive power and maintains the status quo until I arliamcnt 
elected to provide that the executive power relating to such subjects as aforesaid 
shall be exercised by the Government of India. .... , 

The same observations will apply to other legislative powers which have been 
transferred by the Constitution to the Union,—for example, the power relating 
to ‘highways declared by‘Parliament to be national highways.—while the power 
relating to all roads belonged to the Provincial Legislature, under the Act of 
Similarly, ‘minor railways’ were included in the State List in the Government 
India Act, 1935, but under the Constitution all railways arc included in the State 

L,St In short, cl. (2) says that though the State Legislature cannot make a new law 
relating to the subjects which have been transferred to the Un.on by List I of the 
7th Sell, to the Constitution, until Parhament dire cts or provides, the State 

(IS) Prior to the Constitution (Seventh 
Amendment) Act, 1956, which made the 
entire subject concurrent. 
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Executive may continue to exercise executive power in respect of that subject 
under existing State laws. 

Legislation by Parliament.—So far as the power of requisitioning and acquisi¬ 
tion of immovable property for purposes of the Union is concerned, Parliament 
enacted the Requisitioning and Acquisition of Immovable Property Act (XXX 
of 1952) under which the power to requisition or to acquire immovable property 
for a Union purpose belongs to such person or authority as may be authorised 
by the Central Government. All orders of requisition and acquisition for Union 
purposes made by the State authorities under State laws between the commence¬ 
ment of the Constitution and the 25th January, 1952 were validated by s. 23 of 
this Act. Similar was the purpose of the State Acquisition of I.ands lor Union 
Purposes (Validation) Act, 1954. 

INDEX TO COMMENTS. 

ARTICLE 73. 

Other Constitutions : 

(A) Australia, 410; (B) Canada. 410; (C) U.S.A., 411; (D) Weimar Germany, 411: H i 
West Germany, 411 ; (F) Government of India Ait, I93>. 411. 

India : 

Extent of Executive power of the Union. 412. . . 

Cl. (I), Proviso: Execution of laws in the Concurrent Field, 413: 'In this (.omiuution . 
414; Analogous Provision, 414. 

Cl. (2): Continuance of State power. 414; Legislation by Parliament. 415. 


Council of Ministers 

74. (I) There shall he a Council of Ministers 
Council of Ministers to w *uR t he Prime Minister at the head to aid and 

am and advise President. , . , . . . . . r i • r 

advise the President in the exercise ol his functions. 
(2) The question whether any, and if so what, advice was tendered 
hv Ministers to the President shall not he inquired - into in any Court. 


Clause (I). 

Other Constitutions 

(A) England.— As Lowell '• has nicely put it. “Political liberty and romance 
in English nistory arc both bound up with the shifting fortunes of the throne”. 
In the last stage of this political evolution, wc find that all plcntitudc of powers 
of the absolute monarch has passed into the hands of the Cabinet, speaking 
through the Prime Minister. Tlic Cro\%n must act on the advice of the Cabinet 
and must not act on any other advice. 11 This convention is enforced through the 
rule of practice that every public act of the Crown must be done upon the counter¬ 
signature or responsibility of some Minister responsible to Parliament. 1 * The 
rule is so universal in its operation that it has been said that “there is not a 
moment in the King’s life, from his accession to his demise, during which there 
is not some one responsible to Parliament for his public conduct.” 19 

So, the Crown has ceased to possess any direct political power. Rut he still 
possesses, in the words of Bagehot, "the right to be consulted, the right to warn, 
and the right to encourage”. 20 According to the earlier theory of the Constitu¬ 
tion the Ministers were the counsellors of the King. It was for them to advise 
and for him to decide. Now the position is just the reverse, and the King is not 
usually consulted in matters of policy until the opinion of the Cabinet has taken 
shape. 

(16) Lowell, Government of England, Vol. 

I. p. 16. 

(17) Halsbury. Hailsham Ed.. Vol. VI. 
pp. 636-7. 

(18) Herbert Morrison. Government &’ 

Parliament, 1954, p. 81. 


(19) Todd, Parliamentary Government in 
England. 2nd Ed., Vol. I, p. 266. 


(20) Bagcbot. English Constitution (Eng¬ 
lish Classics), pp. 67-8. 
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Of course, he is informed and consulted regarding all affairs of the State 
before the final step is taken, and has ample opportunities of discussing 18 and 

E crsuading his Ministers to abandon a policy of which he does not approve, but if, 
acked by a majority in Parliament, tney insist upon their views, he must yield. 
Again, it has been said that the opportunity for an exertion of royal influence 
is very narrow in domestic affairs and “that under ordinary circumstances the 
personal influence of the King in political matters is not likely to be very effectively 
asserted outside of foreign affairs . . . and some other appointments to office”. 21 

But though it is settled that the Crown can act only according to the advice of 
the Cabinet as tendered through the Prime Minister, there is a consensus of 
opinion that on two matters, the Crown has still left to himself some authority 
to act on his individual judgment, within a narrow margin simply because the 
Prime Minister’s advice is not available in such cases or that it is not possible 
to act on that advice consistently with the principle of ministerial responsibility 
(to Parliament) itself. These two matters arise in connection with—(t) the appoint¬ 
ment of the Prime Minister himself; (it) the Crown’s right of dissolution of 
Parliament. 

(t) As regards the appointment of the Prime Minister,—no doubt, the Crown 
must invite the leader of the party in majority in the House of Commons to be 
the Prime Minister. But, suppose no party has a clear majority in the House: 
Will the Crown then be guided by the advice of the outgoing Prime Minister, 
who has lost the confidence of tnc Commons, in the matter of selecting his 
successor? In practice, the Crown has taken the advice of the outgoing Prime 
Minister in 1924. 1929 and 1935 ( vide Keith).” But Lowell, writing in 1912, 
described any right of a Prime Minister who has lost the confidence^ of the 
Commons, to nominate his successor as ’improper, absurd and grotesque’. 23 An 
example of the Crown not seeking such advice was in 1923, when George V did 
not invite Bonar Law to recommend his successor. In fact, there is no constitu¬ 
tional obligation upon the Crown to consult the outgoing Prime Minister, in the 
matter of finding out his successor. 24 So. when no party has a clear majo ity 
in the House of Commons the King must then use his own judgment as to which 
leader he would summon, subject only to the condition that the person summoned 
must be able to command a majority, by some coalition or compromise with the 
other parties. 

Whatever may be the position when the advice of the outgoing Prime Minister 
is available, certainly the Crown is left to exercise its discretion when such 
advice is not available owing to the death of a Prime Minister, and there is no 
acknowledged leader of the Opposition who can command a majority. 

(it) The Crown has the prerogative to dissolve Parliament at any time. Since 
the growth of the Cabinet system, this prerogative has come to be exercised on the 
advice of the Prime Minister. When defeated on a ’major issue in the House ot 
Commons, a Prime Minister may. instead of resigning, request the Crown to 
dissolve Parliament, on the ground that the House no longer reflects the opinion 
of the Electorate. 25 Thus, as Dice y observes, ‘dissolution ^as come to be a-power 
the hands of the Prime Minister, 1 "to app eal from the legal to the political 

Kohn. Constitution of the Irish Free State, 
pp. 292-3. .... , . 

(1) Since 1918. it has been established in 
England that it is the Prime Minister who 
has the sole right to advise dissolution 
Hennings, Cabinet Government. I9:>9 p. 

4^41. In 1945. Mr. Churchill advised disso¬ 
lution without consulting the Cabinet Hen¬ 
nings. Constitution of Ceylon, p. 47j. It is 
also settled that the Crown cannot of its 
own initiative (i.e. when the Prime Minister 
does not ask for it) dissolve Parliament 
[Hood Phillips, Constitutional Law, 195/. 
p. 881. 


at 


(21) Lowell. Government of England, Vol. 

I, pp. 31, 43, 46. 

(22) Keith, Constitutional Law (1939), 
p. 146. 

(23) Lowell. Government of England (1912), 
Vol. I, p- 34. See also Keith, British Cabinet 
System, 1952, p. 36. 

(24) Jennings. Constitution of Ceylon, 
p. 89 ; Morrison, Government & Parliament. 
1954. p. 77. 

/25) For an interesting account of the 
development of the power of dissolution, see 
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sovereign”. The question is whether the Crown may, constitutionally, refuse 
dissolution to a defeated Ministry. 

In practice, the Crown has never refused such a request since 1784. Now, the 
fact that dissolution has never been refused since 1784 has led modern writers to 
hold that the Crown will no longer exercise any discretion in the matter. In 
Anson's Law of the Constitution'* we find the opinion that the Crown has no 
right to refuse if dissolution is properly asked for i.c., when there is reason to 
think that the House of Commons no longer reflects the opinion of the nation ; 
but that the Crown may refuse it if it is improperly requested, i.e., when it is 
requested a second time.* But this very rule has formed itself into a convention, 
viz., that a defeated Ministry, at whose advice a dissolution has once been granted, 
should not ask for a dissolution again, finding themselves in a minority in the 
newly-elected House. 3 And no such request has, in fact, been made by any 
Minister)* in England. Again, the assent of the Crown to grant a dissolution 
at the request of the Labour Prime Minister, in 1924. would demonstrate that the 
Crown would not take upon itself the task of exploring whether any other 
Ministry is capable of being formed (as has been done in the Dominions and in 
India under the Act of 1935). before acceding to the request to dissolve. 4 

It is in this state of affairs that Keith 3 observed (writing in 1939): 


"The right of the Crown to rcfu*c advice is sometime* asserted to exist in the case of 
requests for dissolution of Parliament and Queen Victoria seems to have held the view that 
the Crown could refuse. Put the weight of authority as voiced, even in I8>S. by D»rd Aberdeen, 
is wholly aeainst the power to refuse o»ic dissolution to a Ministry............. A dissolution has 

thus come to have a very different sense from that which was held by Queen \utona in the 
earlier part of her reign, when she regarded it as an appeal by the Crown to the country 
to reinforce the Ministry. It denotes an appeal from the verdul of the Commons to the 
political sovereign, the electorate, and in no wise concerns the Crown. 

(15) Canada .—As the Preamble Vol. I. p. 62. ante, shows, the Constitution of 
Canada is ‘similar in principle to that of the United Kingdom . 1 his expression 

was used to indicate that the Canadian system of government should be a respon¬ 
sible Cabinet government as in the United Kingdom, notwithstanding the fact that 
Canada was having a written Constitution. . . . ,, 

The system of Cabinet Government has thus been introduced in Canada 
through similar conventions, and there is the same divergence between theory 
and practice as in the Constitution of England. As in England, the existence 
of the powers of the Cabinet in Canada docs not rest on any law. 

Thus. Sec. 11 of the British North America Act says— 

••. Thcrc .Kail I* . Council to aid and advise in the Government of Canada to 

be styled the Queen's Privy Council for Canada: and the persons who.arc to be 

that Council shall be from time to time chosen and summoned by he Cm s ‘‘yS 

sworn in as Privy Councillors, and members thereof may be removed b\ t 

According to the terms of the Constitution Act, the Privy Councillors arc 
mere advisers of and responsible to the Governor-General and there is no mention 
of their responsibility to the Legislature. 

‘But the fact is wholly different-the responsibility for the ^ 

upon a body of men not even mentioned in the lcg«slat.on~the Cabinet „°^ tl ^ 1 ‘ t hc ' i.^vivine 
P-ivy Council does exist and has as its members all the present Ministry and the » m '" K 
members of past Ministries ; but it. as a whole, is faineant -as a whole, »t has no dut.es and 


(la) Anson. Law and Custom of the Con¬ 
stitution, 5th Ed.. 1922. pp. 325-330 ; Chal¬ 
mers and Hood Phillips, p. 52; Jennings. 
Cabinet Government. 1959. 427-8. 

(2) It is interesting to note that the 
Weimar Constitution of Germany (Art. 25) 
expressly limited the right of dissolution to 
once only for any one reason’. 

(3) Keith. British Cabinet System. 1952, 
PP- 2-3. 

(4) Theoretically, however, the position 
remains that the Crown may refuse a 


dissolution if it can obtain an alternative 
Ministry to carry on the government (Keith. 
British Cabinet System, 1952, p. 298). In 
India, the Rajpramukh of Trayancorc-Cochm 
refused dissolution to P.S.P. C hief Minister 
Thanu Pillai when a motion of no confidcncc 
was passed against his ministry, in February. 
1955 . on the ground that the party to which 
ihc Chief Minister belonged was obviously 
in the minority and that it was possible for 
the Congress party to form -a new Ministry. 
This was in accord with the Canadian prac¬ 


tice. 


C2—53 
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performs no functions. The duties and functions assigned to the Privy Council are all per¬ 
formed by the Ministry (the members of which, indeed, are Privy Councillors).”• 

The Privy Council is a large body, consisting not only of members of the 
Cabinet but also members of past Cabinets and other men of distinction. But 
the Privy Council, as a body, never holds any meetings and performs no functions. 
It is the Cabinet which functions as advisers of the Governor-General, in the 
name of the Council and formal decisions of the Cabinet arc issued as Orders 
of the Governor-General in Council. 

As in England, the principle of responsible government prevails in Canada, 
and the Governor-General cannot exercise any of his functions except with the 
advice of the Cabinet. 6 But in the matter of exercise of the right of dissolution 
(Sec. 50. British North America Act) the Canadian Governor-General seems to 
possess a larger discretion than the English Crown, for the English convention 
that the Crown should not refuse a request for dissolution for the first time, has 
not been established in Canada. The rule in Canada, on the other hand, is that 
the Governor-General or the Governor would not readily grant a dissolution 
without exploring the possibility of forming another Ministry.' 

On this point, Riddell 1 observes— 

"Sometimes a Ministry is defeated in a House of Commons thus showing lack of con¬ 
fidence of the House in it. The Ministry may resign or it may advise a General Election 
hoping to receive a favourable 'otc from the electorate. This is one of the few cases in 
which the Governor-General must exercise his judgment—he may accede to the request, or 
he may refuse. If he docs refuse, the Ministry must resign, the Governor-General must call 
the leader of the dominant partv to form a Ministry and relieve him of the responsibility for 
the refusal. Should the new Ministry be dissatisfied with the existing House, it may in its 
turn ask for a dissolution : and unless the Governor-General is prepared to take hack the 
former Ministry and be guided bv its advice, the request must be granted. 

The actions of the Governor-General in granting or refusing a General Election are based 
on well-established constitutional rules. He must avoid becoming a party man he must not 
engage in party politics or political intrigue, he must hold the scales even in respect of all 
political parties, he must be guided bv a fair and candid consideration of the welfare of the 
people at large, he must not grant a dissolution simply to enable a political partv to continue 
in office when there is no real and important question at issue l»etween the parties."' 

A recent example of refusal bv the Governor-General to grant dissolution 
was in 1926 when the Prime Minister. Mr. Mackenzie King had to resign upon 
the refusal of the Governor-General to accede to his request to dissolve the House. 
The refusal was. of course, not of moment in effect, for the leader of the Opposi¬ 
tion (Mr. Mcighcn), who was called to from a Ministry, failed to secure a majority 
and so the Governor-General was obliged to dissolve the House.* 

(C) Australia. —See. 62 of the Constitution Act says— 

•There shall be a Federal Executive Council to advise the Governor-General in the govern¬ 
ment of the Commonwealth." 


Sec. 63 says 

"The provisions of this Constitution referring to the Governor-General in Council shall 
he construed as referring to the Covcrnor-General acting with the advice of the reac 
Executive Council.” 

It has been judicially held* that these sections give statutory authority to the 
institution of responsible government, by which the Australian Constitution is 
differentiated from that of the U.S.A. and resembles that of Canada. 

The Governor-General acts in all matters on the advice of minister.^ 

But in Australia, as in Canada, there arc instances of the Governor-Genera^ 
refusing to dissolve the House of Repre sentatives on the advice ot a defeated 

rencc that the position of the Governor- 
General was essentially the same as * hat ° f 
the Crown in England (Dawson. Govern¬ 
ment of Canada. 19-49. p. 166V 

(9) Amalgamated Society of En &"*? rs .~Q 
Adelaide Steamship Co.. (1920) 28 C.L R. 129 

^flO) Nicholas. Australian Constitution, 2nd 

Ed.. 1952. p- 68. 


(5) Riddell. The Canadian Constitution in 
Form and Fact. 1923. pp. 20: 34-5. 

(61 Dawson. Government of Canada, 1949 
pp. 172. 178-9. 189. 

r7) Riddell. The Canadian Constitution 
in Form and Fact, 1923. pp. 20: 34-5. 

(8) This obviously anomalous position 
led to a statement at the Imperial Confe- 
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Prime Minister. 11 Thus, in 1904. it was refused to Mr. Watson; in 1905. to 
Mr Reid ; and in 1909. to Mr. Fisher. 1 * In all these eases, the refusal was found 
on the assumption that an alternative Government with majority in the House 

But since 1914. there has been no such ease. On the other hand, in 1914 and 
1952 the Governor-General accepted the advice of the Ministry to grant a double 
dissolution.*- 11 

(D) Eire. —Art. 13 (9)-(ll) of the Constitution of Hire, 1937. provide— 

"(9) The powers and functions conferred on the President by this constitution shall he 
exercisable and performablc by him only on the advice of the Government, save where it is 
with or in relation to the Council of State, or on the advice or nomination of. or on receipt 
of any other communication from, any other person or body. 

(10) Subject to this constitution, additional powers and functions may be conferred on 

the I resident by ^ ^ f unc ,j OII conferred on the President by Jaw shall In- exercisable or 
performablc by him save only on the advice of the Government. 

Art. 13 (2) provides— 

"The President may in his absolute discretion refuse to dissolve Dail Lircann on the 
advice of the Taoiseach who has ceased to retain the support of a maturity in the Dai I 
Eireann." 

The Constitution of Eire, thus, requires the President to act on the advice 
of ministers on all matters, but at the same time ghes h,m absolute d,sen-turn 
(contrary to the English rule) in the matter of refusing dissolution to a defeated 
Prime Minister, in this latter respect, lie is freer than the Dominion Coventor- 
Generals. Tlte reason behind this rule is that the Prime Minister is a person 
directly nominated by the Legislature (see under An. 75 (/), post). 

(E) Fourth French Republic.—An*. 32 and 38 of tile French Constitution of 
1946 provided— 

"32. The President of the Republic shall preside over the Council of Ministers. He shall 
order the minutes of their meetings to l»c recorded and shall keep them m h» 

"38. Every .act of the President of the Republic must Ik- countersigned bv the I resident 
of the Council of Ministers and by a Minister." 

Though the President of the French Republic, unlike the formal head of any 
other Parliamentary system, was given the right to preside over the Council of 
Ministers, he had not the least discretion to act in his individual judgment in any 
matter, for every act of his could have legal validity only under a double counter¬ 
signature of the Prime Minister and another Minister responsible to Parliament. 

The provision for dissolution of the Assembly in the Constitution of the 
Fourth Republic was extraordinary and did not follow die British precedent. CM 
course, the dissolution was proclaimed by a decree of the President ol the Republic 
but as in other political functions, be had no real power in this matter. I he dis¬ 
solution could take place on the advice of the Council of Minister*, but the right 
of the Council of Ministers was hedged in by serious limitations which do not 
exist in England. These limitations were— ... 

(i) The right could he exercised bv the Cabinet only in the circumstances men¬ 
tioned in Art 51. viz., that in the course of a period ot 18 months two ministerial 
crises had occurred owing to the Assembly voting want of confidence against it. 
in the manner specified in either Art. 49 or 50. ... , . . c 

(it) It could be exercised by the Cabinet only after obtaining the opinion ot 

the President of the Assembly itself. ... . . .. , 

(tii) Another novel feature of the provisions for dissolution under the l-iench 
Constitution of 1946 was that upon a dissolution of the Assembly, it was the 1 resi¬ 
dent of the Assembly itself who was to act as the Prime Minister in the care- 
taken Ministry which would carry on the administration until the general election 
took place (Art. 52). As a result of an amendment of the Constitution in \M, 


(11) The power of dissolution under See. 
57 of the Australian Constitution Act, to 
dissolve a disagreement between the two 
Houses, rests on different principles. 


(12) Evatt. The King and his Dominion 
Governors, p. 50 ; Quick. Legislative Powers, 
p. 236. 
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h. S right of the Pres,dent of the Assembly was limited only to the case where 
the d'ssolnt'on was preceded by a vote of censure (Art. 50) against the Council 
of Ministers. In other cases, the Prime Minister and his Government were to 
remain in office until the general election. 

(F) Fifth French Refmblic .—The Constitution of 1958 retains the provisions 
relating to the President, with a difference, namely, that in certain specified matters, 
Hie acts ot the President shall not require the countersignature of anv Minister. 
Arts. 9 and 19 are as follows— 3 


•Art 9.—The President shall preside over the Council of Ministers. 

Am ac t» of the Pres.dcm of the Republic, other than those provided for under 

Aits. 8 (fust paragraph), II, 12, 16, 18, 54, y6 and 61. shall be countersigned by the Premier, 
and should circumstances so require, by the appropriate Ministers". 


i he excepted acts of the President arc—(t) Appointment of Premier and 
acceptance of his resignation (Art. 8); (ft) Submitting certain bills to a referendum 
(Art. II)); (hi) Dissolution of the National Assembly, after consulting the Premier 
and the Presidents of the Assemblies (Art. 12); (iv) Emergency measures, after 
consulting the Premier and the Presidents of the Assemblies (Art. 16); (u) Sending 
messages to Parliament (Art. 18); (w) Reference of a treaty to the Constitutional 
Council (Art. 54); (vii) Appointment of the President and 3 members of the Cons¬ 
titutional Council (Art. 56); (viii) Submission of laws before their promulgation, to 
the Constitutional Council (Art. 61). 

1 lie power of dissolution being included in the exceptions, it follows that 
though the President should consult the Premier in the matter of dissolution, he 
is free to act contrary to the advice of the Premier and issue his order without 
the countersignature of any Minister. 

(G) West Germany .—The President, under the West German Constitution of 
1949, is a nominal head of the executive, the real power being vested in the 'Federal 
Government’ consisting of the Chancellor (i.e. Prime Minister) and the federal 
ministers (Art. 62). Art. 65 says— 

"The federal Chancellor determines, and is responsible for, general policy. The 

federal Chancellor conducts the business of the federal government in accordance with the 
rules of procedure adopted by it and approved by the federal President". 


All official acts of the President require the countersignature of a Minister 
save certain specified ones. Art. 58 says— 

"Orders and decrees of the federal President require for their validity the counter- 
signature of the federal Chancellor or the appropriate federal minister. This docs not apply 
to the appointment and dismissal of the federal Chancellor, the dissolution of the Bundestag 
under Art. 63 and the request under Art. 69, paragraph 3." 


The acts which may be done by the President without ministerial advice arc 
thus— 


(«) The appointment and dismissal of the Chancellor. In this matter, as 
has been seen, no ministerial advice can be available. This power is, however, not 
unfettered, for the President's nominee can be appointed only if he is elected by 
the lower House of Parliament (Bundestag), and even in exercising his power of 
dismissal the President has to consider if his new nominee would be acceptable 
to the Bundestag. The President is also bound to dismiss a Chancellor who has 
lost the confidence of the Bundestag (Art. 67). 

(6) The dissolution of the Bundestag is a power to be exercised ordinarily 
on the advice, of the Chancellor (Art. 68). It is only the dissolution referred to 
in Art. 63 (4) which takes place without ministerial advice because in this case 
no such advice is available. This happens when the person nominated by the 
President is not elected by the Bundestag and the Bundestag also fails to elect 
another person within the specified period, by the vote of a majority of its member- 

(c) The third case is the request by the President to an outgoing Chancellor 
to continue to government until the appointment of a successor (Art. 69 (3)). 
Here also there is no question of any ministerial advice available. 
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In the result, the German President has practically no function to discharge 
in his individual judgment. 

(H) U.S.A. —In the Constitution of the United States, there is no provision for 
the President to act according to the advice of any other person or persons. Art. 
II, See. 2 (/), however, provides that the President— 

"may require the opinion, in writing, of the principal offkcr in each of the executive 
departments upon any subject relating to the duties of their respective offices." 

It is left to Congress to create executive departments and to define their func¬ 
tions, but the heads of the Departments are appointed by the President with the 
consent of the Senate. These heads of departments have come to be called, in 
the United States, the President's ‘Cabinet’, according to the English analogy, 
but, in fact, there is no analogy between the English and American Cabinets. 
For, the President's Cabinet has no seat in. and no responsibility to, the Legislature. 
They are mere administrative officers under the President and ate removable by 
him at his will. Nor is he bound to accept their ads ice. lienee, as President 
Taft observed— 

"The Cabinet is a mere creation of the President's will, it is an extra-statutory and extra- 
constitutional hotly. It exists only by customs. II the President desired to dispense with it, 
he could do so." 

Or, as President Lincoln once said— 

"In a Cabinet meeting there are many arguments and opinions but only one vote--and 
that is the vote of the President.” 

(I) Switzerland. —There is nothing like a Cabinet in the British sense, in 

Switzerland. As has been stated already (n. , ante), the supreme executive body 

is vested in a collegiate body, viz., the Federal Council. This body cannot be 
said to be a Cabinet because there is no formal head of the State whom it is to 
advise. The President of the Confederation, as has been already pointed out 
(p. 348, ante) is merely Chairman of the Council, with no overriding powers. Nor 
is the Federal Council to resign when defeated on any question of policy, in the 
Legislature. Though elected by a joint session of the two Houses of the Federal 
Assembly, the Federal Council holds for a fixed term of four years, which is co¬ 
terminous with the tenure of the Assembly itself (Art. 96). 

But though the Legislature cannot bring about the fall of the Federal Council, 
the relation of the Council to the Assembly is one of subordination, the Council 
being regarded as the executive agency of the decisions of the Assembly. It is 
not a co-ordinate branch of government like the American President. Though 
the Council has the right to initiate legislative proposals in the Assembly and the 
Constitution confers a long list of executive powers upon the Council (Art. 102). 
the Council has no power to control or dissolve the Assembly, and in case of 
difference of opinion between the Council and the Assembly on any question, 
it is the Council which has to change its policy, for. the Assembly may not only 
call for reports on the general conduct of executive business, but may give specific 
directions to the Council both in matters of administration and legislation. In 
the exercise of any of the powcis vested in the Council by Art. 102, the Council 
bas to obtain either previous or subsequent assent from the Assembly. 

Though each member of the Council is in charge of a Department, the cons¬ 
titutional powers arc vested in the Council as a bodv and must be exercised collec¬ 
tively. 

(J) Japan. —The relevant Articles of the Japanese Constitution of 19*16 
provide— 

" / 1 'tide 3.—The advice and approval of the Cabinet shall l»c required for all acts of 
Uic Emperor in matters of state, and the Cabinet shall be responsible therefor. 

Article 4 .—The Emperor shall perform only such acts in matters of stale as arc provided 
° r la tjds Constitution. Never shall he have power related to government. 

,, r T \\ :,e - 7 ‘— Thc Em P cr ° r - w **h the advice and appro\al of the Cabinet, shall |>erforin 
Jr o° llow,n 8 ac,s >n matters of state, on behalf of the |>coplc . . . Dissolution of the House 

‘•i representatives. 

Article 65 .—Executive power shall l>c vested in the Cabinet. 
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Article 66. —The Cabinet shall consist of the Prime Minister who shall be its head, and 
other Ministers of State as provided for by law.” 

Though the institution of monarchy has not been discarded by the Japanese 
Constitution of 1946, the position of the Emperor has been reduced to that of a 
titular head and both in theory and practice, his position is weaker even than 
that of the English King. The Constitution does not say that the Emperor is 
the source of any political power. On the other hand, the executive power is 
expressly vested in the Cabinet (Art. 65). The Emperor simply remains as “the 
symbol of the State and of the unity of the people, deriving his position from the 
will of the people" (Art. 1). Of course, the Constitution assigns certain formal 

acts to be done by him (Art. 7), such as the convocation and dissolution of the 

Diet, promulgation of laws, awarding of honours, attestation of diplomatic docu¬ 
ments. But none of these acts, including even the ‘performance of ceremonial 
functions’ can be done by him without the advice of the Cabinet (Art. 7). The 
Emperor has, thus, no power to do any political act without ministerial advice. 

He has no doubt the power to appoint the Prime Minister but he must 

appoint the person who is nominated by the Legislature (Art. 6). Similarly, he 

has the power to appoint the Chief Judge of the Supreme Court but he must 
appoint the person who is nominated by the Cabinet (ibid). 

(K) Ceylon. —Sec. 4 (2) of the Ceylon (Constitution) Order in Council, 1946, 


says— 

"All powers, authorities and functions vested in His Majesty or the Governor-Ccneral 
shall, subject to the provisions of this Order and of any other law for the tunc being in 
force, be exercised as far as may be in accordance with the constitutional conventions applicable 
to the exercise of similar powers, authorities and functions in the United Kingdom by His 

Mn 'Provided that no act or omission on the part of the Governor-General shall be called in 
question in any Court of law or otherwise on the ground that the foregoing provisions of this 
sub-section have not been complied with." 

See. 46 (/), again, provides— 

"(I) There shall be a Cabinet of Ministers who shall be appointed by the Governor- 
General and who shall be charged with the general direction and control of the government 
of the Island ....'* 

S. 4 (2) makes the conventions of the English system of Cabinet Government 
(<cc d 409) a part of the constitutional law of Ceylon and secures that the 
executive head shall be a constitutional ruler as in England. But though the 
conventions arc given a legal status, they arc not enumerated and are not 
justiciable, so that no act ot the Governor-General can be called in question in 
any Court on the ground that it was done without ministerial advice. 

' The Proviso is thus similar to Art. 74 (2) of our Constitution. 

(L) Government of India Act, 1935 .-The relevant provisions of that Act were 
in ss. 9 (/) and 10 (4) which were as follows: 

••9. (I) There shall be a council of ministers, not exceeding ten in number, to aid a .n 
advise the Governor-General in «hc exercise of his functions, except in ‘ofara.k is by or 
under this Act required to exercise his functions or anv of them by Mj nist crs 

"|0 (4) The question whether any and. if so. what ad\ice was tcnuercc > 

to the Governor-Ccneral shall not be enquired into bv any Court. 


India 


Relation between President and Council of Ministers. 

Though .he aim of Am. 74-5 of our Constitution is to put into writing 
principles of responsible government as it exists in England, it is k y 

// the principles upon which Cabinet government rests have not been embod ed 
herein and even on some fundamental points, the framers of the Constitution 
have been obliged to leave the matter to convention- and usage and the personal 
factor |scc Vol. I, pp- 23-4).____—— 


(13) For the sake 
Vol. VII. p. 11551. 


of elasticity 


(C.A.D., 
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(A) I. The object of the framers of our Constitution, as would appear from 
the Constituent Assembly Debates, was to make the President a constitutional and 
formal head of the executive like the English King and 10 make him act with 
the advice of the Council of Ministers." (Sec p. 409. ante). The mere fact that 
there is no provision in the Constitution making it obligatory upon the President 
to act only according to ministerial advice, or the use of the words ‘aid and advise' 
arc not to stand in the way of establishing the principle of responsible govern¬ 
ment, for even under a similar position in the British North America Att, the 
Governor-General has been transformed into a constitutional ruler like the English 
Crown fp. 411, ante]. Of cour.se, there are the words “with a constitution similar 
in principle to that of the United Kingdom" in the Preamble of the British North 
America Act. which are not to be found in our Constitution. But in Australia 
also, the word ‘advise’ (p. 418. ante) has not stood in the wav of evolution of 
responsible government. In fact, the exprssion ‘aid and advise’ is nothing but 
the statutory form of the English convention by reason of which the King acts 
as a constitutional head, only on the advice of ministers while all power i- legally 
vested in himself. From these Dominion precedents, the Government of India 
Act, 1935 adopted the expression ‘aid and advise* in s. 9 (1) |sec p. 416, ante]. Of 
course, in that Act a sphere was carved out of Ministerial responsibility by 
expressly requiring him to act in his discretion in certain specified matters. But 
outside the sphere taken out by those express provisions, it was never suggested 
that the Governor-General was free to act without or against ministerial advice, 
on the ground that the words ‘aid and advise' did not hind him to act according 
to such advice. 

The framers of our Constitution deliberately omitted all references to ‘dis¬ 
cretion’ to ensure that the President shall act on the advice of Ministers on every 
matter. In view of the aliove established significance of the words ‘aid and 
advise’, it is, therefore, legitimate to conclude that by the use of these very words, 
the makers of our Constitution wanted to make it dear that the President would 
act as a constitutional head, though elected. 

"The President.will he generally Ixuind by tl*c advice «f his Minister*, lie can 

do nothing contrary to their advice, nor can he do anything without their advice." 1 * 

II. A comparison of the different provisions of the Constitution itself leads 
to the same conclusion. Thus, while certain functions arc specifically committed 
to the discretion of the Governor of a State hv the use of the words “except in 
so far as . . . discretion” in Art. 163 (I). these words arc deliberately omitted 
from Art. 74 (I). 15 That the omission is deliberate becomes clear when vve 
compare the language of Art. 74 (I) with that of s. 9 (I) of the Government of 
India Act. 1935, just referred to. According to the canons of interpretation, such 
deliberate difference in the language leads to the conclusions that while the 
Governor is authorised to act. in certain matters, in his discretion, no such sphere 
of discretionary action is left for the President. 

III. It cannot be overlooked, in this context, that in the Constituent Assembly, 
there was indeed a proposal by some members that there should he an express 
provision in the Constitution that the President cannot act except on the advice 
of his ministers. This proposal was reiterated when the Emergency provision was 
before the Assembly. Opposing this propossal, Sri Krishnamachari, a member of 
the Drafting Committee, thus observed"— 

The whole scheme of this Constitution has been envisaged on the basis that the President 
is a constitutional head even though wc have not put it in so many words within the Cons¬ 
titution . . . The fact still remains that the President is only a constitutional head and 
nothing more. The President can onlv exercise his powers on the advice of his ministers 
•■»nd if wc here put in a provision which explicitly says so then by implication it would mean 
that in reference to other provisions in this Constitution the President can act on his own. 


973 4) CA D -' Vols ' IV ’ P 734 *• VII> pp - 32 * 
(15) In fact, an amendment motion to 
insert similar words 'except in so far as. 


discretion’ in Art. 74 (1) [Draft cl. 61 (2)1 
was lost in the Constituent Assembly 
[C.A.D.. Vol. VII, p. 1145; 11581. 

(16) IX C.A.D. pp. 122-6. . 
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merely because of the fact we have put in here a specific provision that the President should 
act on the advice of his minister . . . Actually the President cannot do anything excepting 
by consulting ministers ; if he docs so, if he assumes to himself his dictatorial powers, then 
the provisions of article 50 and the subsequent articles could be brought into operation and 
the President may be impeached and thrown out of office. ,,,, 

Even the President of the Assembly (Dr. Rajendra Prasad), who had at an 
earlier stage pointed out that there was no specific provision in the Constitution 
requiring the President of India to act on the advice of ministers in all eases, and 
the need for such a specific provision, was satisfied with the explanation given above 
by Sri Krishnamachari and allowed the motion to be voted and passed, without 
demanding for any such specific provision. ,7 - ,# 

IV. Of course, there are some provisions in our Constitution which go against 
the English principles: (v) Firstly, instead of providing that the President shall 
be competent to act only upon the counter-signature of a Minister responsible to 
Parliament, Art. 77 (2) provides that the President himself shall make rules as to 
the mode in which his orders and instruments shall be authenticated. 30 (it) In 
India, the Ministers shall have no legal responsibility for acts of the President. 
The difference on these two points, however, docs not per se stand in the way of 
the theory that the President is to act as a constitutional head, for, the Govern¬ 
ment itself is liable to be sued [see under Art. 361) for acts of the President which 
arc duly made and countersigned ; the legal responsibility of a Minister is, there¬ 
fore, not necessary in India to give the subject his remedy for illegal acts done 
in the name of the President. (Hi) Thirdly, while under the English system, not 
only the choice of his colleagues but also the division of the offices or portfolios 
amongst them is a business of the Prime Minister, 3 ' Art. 77 (3) of our Constitution 
provides that it is the President who shall make rules in this respect. Of course, 
if he makes these rules or revises them under the advice of each new Prime 
Minister, this provision would not affect the position of the Prime Minister. So, 
this also docs not necessarily imply that the President shall have absolute power 
in this respect. 

V. Both the Speaker of Parliament 33 and the Supreme'Court 33 have authori¬ 
tatively laid down that the relevant provisions of our Constitution intend to make 
the President a constitutional head, as in England: 

••Under Art. 53 (I) of our Constitution, the executive power is vested in the President 
but under Art. 75 there is to be a Council of Ministers with the Prime Minister at the head 
to aid and advise the President in the exercise of his functions. The President has thus been 
made a formal or constitutional head of the executive and the real executive powers arc nested 
in the Ministers or the Cabinet". 1 * 

VI. Not only as the result of legal interpretation but also as a matter of cons¬ 
titutional understanding, the English principle of responsible government has been 
adopted by our Constitution. Dr. Rajendra Prasad, who was the President ot t ie 
Constituent Assembly and later became the first President of India expressed the 


(17) IX C.A.D., pp. 122-6 ; X C.A.D.. 
pp. 268-271. 

(18) VIII C.A.D.. pp. 2I>6. 

(19) The above is an answer to the query 
as to the intentions of the framers of the 
Constitution as to the position of the Presi¬ 
dent in relation to his Ministers, which was 
raised by Dr. Rajendra Prasad subsequently, 
at the opening of the Indian Law Institute. 

(20) So far. the President’s orders are 
being authenticated bv a Secretary, as under 
the Government of India Act. 1935,—and 
not bv a Minister fsee under Art. /7. post]. 

(2lV Lowell, Government of England. 
Vol. I, p. 57; Munro, Governments of 

EU ( 22 ) C Thiis. during the discussion as to the 
constitutional propriety at ""SS* 
Presidential power of making Ordinance 
during the recess of the Legislature as an 


ordinary power of legislation irrespective of 
the existence of anv emergency calling tor 
immediate action, a member urged that 
since the Constitution gave the President the 
power to make an Ordinance whenever ne 
was satisfied that it was necessary for h,m 
to exercise that power, the propriety of his 
action could not be called into question. 
The Speaker (Mr. Mavlankar) rejected this 
contention with the observation that the 
President was a constitutional Presioem 
who acted on the advice of the Government 
When, therefore, the Constitution said that 
the 'President is satisfied* it really meant 
•Government is satisfied*. And this House 
is entitled to criticise Government on that 
issue." \Hindusthan Standard, New Delhi. 

' (23M?om Jauaya v. State of Punjab, (1955) 
2 S.C.R. 225. 
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hope that the English convention would be imported into India and that “the 
President would become a constitutional President in all matters.”* 4 

VII. Coming now to the sanctions by reason of which the President may be 
obliged to act in conformity with ministerial advice,—the primary legal sanction 
is, of course, impeachment, which lies for “violation of the Constitution" 
[Art. 56 (1), Proviso (b)]. Now, impeachment is a proceeding which takes place 
in Parliament and there is no possibility of having a judicial review of the question 
as to what would constitute a "violation of the Constitution”. The vote of the 
trying House (Art. 61 (4)] will be final on this question. When, therefore, the 
Prime Minister has the confidence of the prescribed majority in the trying House, 
it is reasonable to anticipate that the House will pass the resolution of impeach¬ 
ment against a President who has plainly violated ministerial advice. Of course, 
impeachment of a President is a drastic measure and Parliament will be slow in 
this matter. 

More important is the indirect sanction of Art. 74 (1) itself which says that 
“there shall be a Council of Ministers”, so that the President cannot help doing 
without Ministers as soon as a Cabinet resigns. Of course, there is no express 
provision in our Constitution, corresponding to Art. 28 (II) of the Constitution 
of Eire, that any Cabinet that resigns must carry on until their successors arc 
appointed. There is therefore nothing to prevent the President from making 
delay in appointing another Council of Ministers, and in the interval, there is 
nothing to afFect the validity of his acts, for they do not require the counter- 
signature of Ministers. This situation can be avoided only if the words ‘there 
shall he ' be interpreted to mean ‘there shall always be’, according to the gram¬ 
matical meaning of the words,* 1 so that the resigning Cabinet may be asked to 
continue in office until the next Prime Minister may be chosen, so that no scope 
is left for the exercise by the President of any power without ministerial advice 
even for a short time. 

But, in practice, it will not be possible for the President to carry on the 
administration for any length of time if he seeks to carry on without finding out 
a new Council of Ministers after the existing Council has resigned by way of 
protest against the President’s acting without its advice. For, the Constitution 
requires that certain acts may be done only by law made by Parliament, eg.. 
taxation (Art. 265] or expenditure of money from the public revenues |Art. 266 (3)|. 
No Parliament would help him with supplies or by passing necessary laws, if he 
proceeds to act autocratically after having refused to act according to the advice 
of a ministry which has a solid majority in Parliament. 

Hence, even though the President may possibly issue orders through some 
Secretary against the wishes of the Ministers, sooner or later, such orders arc 
bound to be challenged before the Courts as invalid for contravention of constitu¬ 
tional provisions such as those just mentioned. . 

(B) But though the Indian President must normally act in accordance with 
ministerial advice, there are some marginal cases where he will be free to exercise 
his individual judgment because in such cases, either ministerial advice is not 
available or it is not possible to act according to such advice in the specific matter 
and even in England (p. 416, ante), the Crown is allowed to exercise its discretion. • 
These two matters are—ft! aoDointment of the Prime Minister ; (ii) Dissolution 


two matters are—(*) appointment 
of Parliament. 21 

~(24) X C.A.D., p. 988. 

(25) If this view is taken by Parliament, 
a President who seeks to nilc for a single 
day withom a Council of minister would be 
liable to be removed by impeachment. 

(1-20) Jennings, Cabinet Government, 1959. 
I>p. 40-51 ; 394 ; 424 ; 427-8. 

,121) Dr. Ambedkar conceded fC.A.D. Vol. 
V*. p. 1158) that under the Indian Cons¬ 
titution, too, it was not possible “to avoid 
vesting the discretion in the President” in 
these two matters, but he preferred to ca)l 

C2—54 


these two powers as ‘prerogatives* as distin¬ 
guished from ‘discretionary functions and 
that, accordingly, these two powers did not 
form exceptions to the rule that the Indian 
President was a constitutional head. lo 
call the powers of the elected President a 
•prerogative* would be anomalous, but it is 
agreed on all hands that the ‘aid and advise 
formula admits of these two exceptions as 
cases where it is not possible to act acrord- 
^ to ministerial advice, and that serves 
our purpose. 
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I. As regards the choice of the Prime Minister, there is practically no fetter 
upon the discretion of the President save that the person appointed must have 
the confidence of the House of the People [Art. 75 (3)]. tL ouantum of dis¬ 
cretion left with the President in calling a particular party leader to form the 
government was clearly expressed in Art. 37 (3) of the Constitution of Pakistan, 
1956, m these words— 

“The President shall, in his discretion, appoint from amongst the members of the National 
Assembly a Prime Minister, who, in his opinion, is most likely to command the confidence 


of the majority of the members of the National Assembly”. 

Under our Constitution any person who is not a member of Parliament may 
remain a minister for 6 months [Art. 75 (5)] and the President has the power not 
to summon Parliament within 6 months from the date of its last sitting 
| Art. 85 (1)]. So, there is scope for the President to appoint any person as Prime 
Minister for some period less than 6 months even though such person may not 
command a majority in the House of the People for the time being. 

Again, in the marginal cases mentioned at p. 425, ante (e.g where a Prime 
Minister dies in office or no party has a clear majority), our President shall have 
some scope for the exercise of individual judgment in the matter of appointment 
of the Prime Minister. 

II. As regards the power of refusing dissolution to a Prime Minister, it may 
be anticipated that the President of India will follow the Dominion practice, rather 
than the convention established in England of late. 32 According to the Dominion 
practice, notwithstanding the words ‘aid and advise’, the President will be free to 
refuse a dissolution where it is improperly asked, or where to accede to the request 
to dissolve would amount to an abuse of that power. Thus, it would no doubt 
he refused when dissolution is sought bv the same Prime Minister for the second 
time, as in England (sec p. 417, ante). In other cases, the President mav consider 
whether it would be possible to form an alternative Council of Ministers, 32 without 
that Prime Minister who, personally, might have lost the support of his own 
colleagues and party. 33 It would, again, be an improper request for dissolution 
when it is made by a Government— 

"not because Its majority is slender or unreliable, nor because new issues would seem 
to require a new mandate from the electorate, but because it considered a given situation as 
opportune for obtaining a new lease of life from the electorate which might not be accorded 
so readily if the existing Legislature were allowed to run out its normal course. A moment 
of national excitement after external victory or internal commotion may offer a welcome 
opportunity for drowning memories of administrative blunders and unpopular legislation in 
a wave of legitimist or revolutionary enthusiasm and securing a lengthy extension of the 

term of office of the party in power . The very foundation of the system breaks down 

if the party in office has the power, bv an unscrupulous use of the power of dissolution, to 
mislead and escape electoral judgment.*’” 

According to Dominion precedent, 24 dissolution may be refused— (a) where 
the Ministry has been defeated on a purely administrative matter as distinguished 
from a legislative matter of importance ; ( b) where there is no reasonable assur¬ 
ance that a dissolution would produce a working majority in favour of the 
defeated Ministry ; (c) where the Ministry has been defeated in the House elected 
under its own auspices. , , ,, 

On this point, it would be interesting to note the observations of Dr. AmhcoKar 
in the Constituent Assembly 34 as to how the President would be expected to 
exercise his power of dissolution under our Constitution: 

“.the King has a right to dissolve Parliament. He generally torv°whcrc 

advice of the Prime Minister, but at one time when Macaulay vno cH.sto y 
he has propounded this doctrine of the right of dissolution of Pa'V*'mo d the 
this: it wa agreed bv all politicians that, according to the convention then understood, 


(22) Vide Constituent Assembly Debates, 
Vol. VTTT, p. 107. The instance in Travan- 
core-Cochin (p. 417. ante) justifies this 

forecast made at p. 291 of the 2nd Ed. of 
this Commentary. 


(23) Cf. Jennings. Constitution of Ceylon, 
p. 50. 

(24) Quick. Legislative Powers, pp. 233-4. 

(25) C.A.D. Vol. VTT. p. 107. 
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King was not necessarily bound to accept the advice of the Prime Minister who wanted a 
dissolution of Parliament. The King could, if he wanted, ask the leader of the Op|>osition 
if he was prepared to come and form a Government so that the Prime Minister who wanted 
to dissolve the House may be dismissed and the leader of the OpjH^ition could take charge 
of the affairs of Government and carry on the work with the same Parliament without being 

dissolved . If the King failed either to induce the leader of the Opposition or any 

other Member of Parliament to accept responsibility for governing and carry on the adminis¬ 
tration he was bound to dissolve the House. 

In the same way, the President of the Indian Union will test the feelings of the House 
whether the House agrees that there should be dissolution or whether the House agrees that 
the affairs should be carried on with some other leader without dissolution. If he finds that 
the feeling was that there was no other alternative except dissolution, he would as a constitu¬ 
tional President undoubtedly accept the advice of the Prime Minister to dissolve the House. 

. I think we could trust the President to make a correct decision between the party 

leaders and the House as a whole". 

But, whatever be the attitude taken by the Indian President, he has to 
remember that the position of the constitutional head is impartial and that he must 
not take up the cause of an particular party. On the other hand, a Prime- 
Minister, seeking dissolution, has to remember that the |xnvcr of dissolution should 
not be “misused for party pur poses’'. 1 A proper ease for an ad\icc to dissolve 
arises, for example, when, owing to the emergence of new issues or the like, it is 
necessary to obtain a new mandate from the electorate,—the ultimate source of 
authority,—which may not be available from representatives who were elected 
upon different issues and under different circumstances. 

III. A more controversial ease is the exercise of the veto power. This will 
be fully discussed under Art. Ill, post. 

In fine, it should be stated that even in the marginal eases, such as the refusal 
of dissolution, any question as to the President's differing from the Council of 
Ministers may possibly arise only when the Ministry's hold over the House of the 
People is not secure and the President belongs to a party other than that of the 
Council of Ministers. If the President is confident of securing another party 
leader who is competent to form an alternative government, upon the resigna¬ 
tion of the Council of Ministers in power, it is only then that the President can 
think of differing from them. At present it is unimaginable because the political 
conditions arc to the other extreme. What shape the problem will take in other 
circumstances, history alone can answer. 

It should be noted that while in England, it is not possible for the Sovereign 
to dismiss a Ministry without finding another because every act of the Sovereign 
requires the contersignaturc of a Minister, in India, it is theoretically possible 
for the President to dismiss a Council of Ministers and, until another Ministry 
is formed, issue orders under the signature of a Secretary, provided, of course, he 
is in a position to carry a sufficient majority in Parliament with him, so as to be 
saved from the risk of impeachment. Such a contingency depends on the political 
situation, but is not unthinkable. 

Analogous Provision.— Art. 163 (I) makes similar provision in the ease of the 
State Governor, but with the addition of a ‘discretionary' clause (see under that 
Article). 


Clause (2). 

Other Constitutions 

(A) England .—The principle underlying the present Clause of our Consti¬ 
tution emerges out of the historical foundation of the Cabinet system. In law, 
all governmental powers arc vested in the Crown and the Ministers are nothing 
but the servants and confidential advisers of the Crown. Even though every 
royal order requires the countersignature of a Minister, the order is expressed 
to'be that of the Sovereign and the entire adminis tration is run in the name of 

(1) Cf. Lowell, Government of England, 

Vol. I, p. 34. 
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the Sovereign. The absolute English monarch has been turned into a constitu¬ 
tional ruler not by the letter ot the law, but by convention. If, therefore, a 
monarch of to-day ventures to act without or contrary to ministerial advice, the 
Courts of law have nothing to do with such ‘unconstitutional’ act of the Sovereign. 
That is why the Courts are not entitled to cnouire into the factum or contents of the 
advice tendered to the Sovereign by the Cabinet. 

The entire proceedings of the Cabinet being of a confidential nature, it is 
essential that the Ministers should not be compellable to disclose them even 
before a Court of law. Even under the ordinary law of evidence, a witness can¬ 
not be compelled to disclose confidential advice [cf. s. 126, Indian Evidence Act, 
1872J. 

(B) Ceylon.—See Proviso to Sec. 4 (2) of the Constitution Order in Council, 
quoted at p. 416, ante. 

(C) Government of India Act, I93S.—Se c. 10 (4) of that Act was— 

"The question whether any, and if so, what advice was tendered by Minister to the 
Governor-General shall not be enquired into in any Court.” 


India 


Jurisdiction of Courts barred. 

Since there is no explicit constitutional obligation binding the President to 
act only in conformity with ministerial advice, and the relation between the 
President and the Council of Ministers is left to convention, there is no provision 
in the Constitution for invalidating any act of the President on the ground that 
it was not done in conformity with ministerial advice. Art. 361 (/), again, 
expressly provides that the President shall not be answerable to any Court for 
any act done or purported to be done by him in the performance of the duties 
of his office. Hence, it would be meaningless to bring the question of ministerial 

advice before the Courts. , v . 

This principle is. of course, in accord with the English doctrine King can 
do no wrong’. The principle is so rigorously observed that the Kings name 
cannot be referred to in connection with anv pub he act not only in the Courts 
but also within or without Parliament.” Not only is the relation between the 
Crown and the ministers confidential the relation between the mmistcrs m cr se 
is also confidential and no member of the Cabinet can disclose Cabinet deUbcm 
lions to anybody outside the Cabinet, without the Prime Ministers permission. 
The only exception is that when a member of the Cabinet rewgns owing to his 
disagreement with some Cabinet decision, he is allowed to explain m 
the causes of his resignation confining his explanation to his own point of view. 

Analogous Provision .—Similar provision is made in Art. 163 (3), in connection 
with the State Governor and his Ministers. 

Position and Functions of the Cabinet or Council of Ministers under the 
Parliamentary system. 

It is though the institution of the Cabinet that the ^solute monarch of 
England has been transformed into a constitutional rule. ,t°‘*C a°l 
the Executive.* In law. and in strict theory, the Crown is still the source ot 


(2) Cf. Lowell, Government of England, 

VOl (3) This is also indirectly provided in 
Rules of the two Houses of our Parliament. 
Thus, r. 200 (vi) of the Rules of the Council 
provides that "a member while speaking 
shall not use the President’s name for the 
purpose of influencing the debate'. 


(4) Keith. Constitutional Law, p. 154 ; 
Lowell, Government of England, Vol. 1. 

p. 65. 

(5) Cf. Jennings, Constitution of Ceylon 
P # 4 - 

(6) Lowell, Government of England, Vol. 
I, p. 26. 
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authority, and the Cabinet, as such, is still unknown to the law. 7 But though 
unknown to the law, the Cabinet is the ‘driving and steering force' in the English 
system of Government to-day. The main principles upon which this system of 
responsible government rests, were evolved as a result of the Revolution of 1688, 
viz.—(I) The Sovereign is irresponsible, but (2) He must act through Ministers 
enjoying confidence of Parliament (i.c\, of the majority in the House of Commons), 
and must retain them only so long as that confidence is maintained. This latter 
principle rests entirely upon convention anti there is no law to enjoin it. 

In the words of Ilbert *— 

"The essential features of the Cabinet system of go\eminent, those which distinguish 
it from the presidential system of the United States, arc that the kings principal ministers, 
the men who are responsible for the government of the country, must be members of 

E arliament, and must resign office if they are unable to command the confidence in the 
louse of Commons.” 

In the words of the Parliamentary Committee on the Machinery of Go\em¬ 
inent (1918)* 10 the main functions of a modern Cabinet arc threefold— 

“(a) the final determination of the policy to be submitted to Parliament; (M the supreme 
control of the national executive in accordance with the policy prescribed by Parliament ; and 
(c) the continuous co ordination and delimitation of the interests of the several Departments. 

(a) The primary function of the Cabinet is formulation of the policy according 
to which the nation is to be governed. It is. by ns very nature, incapable of 
carrying on the actual administration of the country. W hat the Cabinet does 
is to determine the policy by consultation amongst its members who arc the heads 
of the different Departments or ‘Ministries* and after the policy is determined, it 
is the duty of each of the Departments to carry out that policy and also to fill in 
the details within the framework of the policy laid down by the Cabinet (and 
approved by Parliament either by a debate or by legislation where legislation is 
necessary to carry out the policy). 

(6) The next function is to control the entire administration in the matter 
of implementation of the policy so laid down. Even in carrying out the policy 
thus laid down, reference to the Cabinet becomes necessary whenever any question 
of policy is involved in taking an administrative decision. In fact, one of the 
potent sources of evolution of new policies is the problems arising out of the 
administration of existing policies and laws. To a certain extent, it depends on 
each individual Minister to determine which matters should be referred to the 
Cabinet; but the exercise of this discretion is controlled by the very nature of 
ministerial responsibility, and the loyalty of each Minister to the Cabinet and 
ultimately to the Prime Minister. While, therefore, it would be unnecessary and 
unwise for a Minister to refer questions of mere administrative details to the 
Cabinet which it has no time to deal with, it would be equally unwise for a 
Minister to withhold questions involving policy from the Cabinet and make a 
decision on his sole responsibility. Even the Prime Minister can hardly afford 
to commit himself to major questions without prior consultation with his 
colleagues. In this matter, as in all other matters relating to the Cabinet there 
is no hard-and-fast rule, but the whole machine works smoothly according to 
convention and good sense. Apart from questions raising new issues of policy, 
a Minister would, as a matter of prudence, place before the Cabinet issues which 
have external implications or arc likely to raise serious controversy in Parliament 
or a dispute with another Department. 


(7) It is only in 1937, that Ministers were 
named, individually, in a statute (Ministers 
of the Crown Act, 1937) for purposes of 
their salary. Later, the functions of the 
Minister of Defence have been laid down in 
the Ministry of Defence Act, 1946. 


(8) Ilbert. Parliament (H.U.L.). 1950. 

p. 131. 

(9-10) (1918) Cmd. 9230 (known as the 
Haldane Committee). 
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In England, there are certain matters which are not placed before the Cabinet 11 
but are dealt with by the individual Ministers in charge of each Department or 
by the Prime Minister, though informal consultation is not unlikely: 

(ij The exercise of the prerogative of mercy is regarded as a quasi-judicial 
function and is normally left to the Home Secretary. Similarly, criminal prose¬ 
cutions are left to the Attorney-General, unless a political issue is involved. 

(ii) Appointments do not normally come before the Cabinet, unless any poli¬ 
tical issue is involved. 

(m) Conferment of honours is left to the Prime Minister. 

(tv) Similarly, the advice to dissolve Parliament is, since 1918, given by the 
Prime Minister without any formal Cabinet consultation. 12 

(u) As regards the Budget Statement, it is almost correct to say that it is 
prepared on the sole responsibility of the Chancellor of the Exchequer. Though 
questions relating to estimates arc occasionally discussed in the Cabinet when 
there may be conflicting claims of different Departments, proposals for new 
taxation arc, in the interests of secrecy, only orally disclosed to the Cabinet a 
few days before the actual presentation of the Budget before Parliament. Of 
course, there have been occasions when some particular new taxation proposal 
has been examined by a Committee of the Cabinet or by the Cabinet itself. 

(c) Next in importance is the part played by the Cabinet in legislation. Its 
initiation and control in the matter of legislation has become so much over¬ 
whelming that, as Ilbert observed 13 — 

“To say that at present the Cabinet legislates with the advice and consent of Parliament 
would hardly be an exaggeration.” 


(i) It is the Cabinet which prepares, introduces and steers through Parliament 
all the important measures of legislation. 

(ii) Even though a private member of Parliament has the right to introduce 
a Bill, owing to the command of Government over the party machinery and over 
the time in the House, a private member's Bill has little chance of being passed 
unless it obtains the support, active or passive, of the Government. Even where 
Government agrees with the policy underlying a private member s Bill, it would 
often oppose the measure on the ground that Government itself would bring a 
more comprehensive Bill on the subject. Want of assistance from *e Govern¬ 
ment draftsmen is also likely to render a private members Bill unacceptable 

A» regards Bills initiated by the Government, on the other hand, though 
private members have proper opportunity of discussion and of suggesting amen 
ments (and sometimes there is a plethora of amendments tal»lcd) ery eldom 
would amendments brought by private members succeed , in . A e " ln g“ ro “$ 
unless Government accepts them. Where the Government is backed by a solid 
majority in the HouseJS U sure to obtain *• P-Jg 

machinery a which m prevems C any region wiihiZ the ranks of the Government's 

° Wn «e control of the Cabinet over financial legislation is almost absolute. 
The Cabinet has the sole responsibility of preparing and laying before■ P» rl,a “g 
Krvti, ,Un Mtimates for expenditure as well as the proposals for taxation. inis 
control rests on two principles which will be explained more fully in the contex 
of financial legislation (see under Art. 112, post). These principles are- 

ft Parliament cannot vote money for any purpose except at the demand of 
rho Crown—which means Crown as advised by his Ministers. 

3) ParUament cannot, similarly, impose a tax except upon the recommenda¬ 
tion of the Crown acting on the advice of his Ministers. 


(11) Keith, British Cabinet System, 1952, 
pp. 88 et scq. ; Jennings, Cabinet Govern¬ 
ment, 1948, p. 216. 


(12) Jennings, Cabinet Government, 1959, 

P (I3) ’nbert. Parliament, 1950, p. 60 ; I>owell, 
Government of England. Vol. I, p. 326- 
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It follows, therefore, that the Cabinet must have the exclusive right to initiate 
all legislation necessary for spending or raising money. 14 A private member can¬ 
not even move to increase expenditure or a tax as proposed by Government. He 
may move for the reduction of supplies or the rate of a tax, but the exercise of 
this power is restricted by the practical consideration that if it is pursued against 
the wishes of the Government, it would be treated as a vote of want of confidence 
and would mean the fall of the Government. The right of Parliament to amend 
a financial bill is thus restricted and unreal (sec, further, under Arts. 112-117, post). 

(e) Next in importance to the function of policy-making is the function of 
co-ordination. While each individual Minister is in the charge of administering 
a particular Department and pilots through Parliament the measures connected 
with that Department and also defends its actions, the Cabinet, as a whole, is 
responsible for the entire administration and it can hardly answer that responsi¬ 
bility unless the divergent and sometimes conflicting claims of the different 
Departments arc harmonised in order to make one consistent line of action for 
which a collective body may possibly remain responsible. 

It is the Cabinet which co-ordinates and guides the political action of the 
different branches of the government, and thus to create a consistent policy.’* 
Hence, Bagehot called it “a hyphen that joins, a buckle that fastens, the executive 
and legislative together”. It formulates the general policy of the government and 
is collectively responsible to Parliament for that. Apart from this general func¬ 
tion of co-ordination and leadership, it exercises actual executive and legislative 
functions. As the adviser of the Crown, the Cabinet exercises all the prerogative 
and statutory powers of the Crown and its individual members administer the 
various Departments of government. On the other hand, it possesses the exclusive 
right of initiating and conducting public bills in Parliament and exercises exclu¬ 
de control over all financial measures. 

The Cabinet, in fact, forms the phot round which the whole political machine 
of England revolves. 


"On the one hand, they arc the king’s ministers, exercising their powers in the king\ 
name, and it is by them, and not bv either house of Parliament, or by any committee of cither 
house, that the government of the country is carried on. On the other hand, they arc 
members of the legislature, liable at any moment, so long as Parliament is sitting, to be called 
to account for their actions bv the House to which thev Inrlong. and dependent for their tenure 
of office (technically on the king’s pleasure), but practically on the good-will of the House of 
Commons.” 14 


How Cabinet deliberations take place in England and in India. 

(A) England .—Not only its existence but the working of the Cabinet system, 
ns a whole, rests on convention. As Gladstone observed— 

"The Cabinet lives and acts simply by understanding without a single line of written 
law or constitution to determine its relations to the monarch, or to Parliament, or to the 
nation ; or the relations of its members to one another, or to their head." 

The entire proceedings of a Cabinet meeting arc informal, 17 except that since 
1917 the Cabinet has a secretariat 14 to keep minutes of its proceedings,—which, 
however, are not meant for the public. There is no order of precedence at Cabinet 
meetings, nor any quorum. Except on unusual occasions, no vote is taken, 17 and 
an y Minister who cannot reconcile himself with the decision taken at the meeting 
must resign. 1 * 

“Resignations may entail the breaking up of the Cabinet and, in addition, a party split. 
,rcat cf f°rts are. therefore, made to secure agreement. Compromise is the first and last order 
of the day.”* 4 

(17) Keith. British Cabinet Svstem, 1952, 
p. 98. 

(18) Morrison, Government and Parlia¬ 
ment. 1954, pp. 11-14. 

(19) Cf. Jennings, Constitution of Ceylon, 
p. 84. 

(20) Jennings. Cabinet Government. 1948 
pp. 245, 258. 


(14) Contrary to the position in the U.S.A., 
K-. PnVa,e . mcmbcr of ,hc English Parliament 
has no right in this respect. 

(15) Jennings, Cabinet Government. 1948. 


p. I. 


(16) llbert, Parliament (Home University 
Library), 1950, p. 131. 


432 


The Constitution of India 


[Part V 


The advice tendered by the Cabinet through the Prime Minister must be 
formally unanimous, and the King has no right to enquire into Cabinet divisions. 
Sometimes the Prime Minister even ventures to advise the King against the 
adverse opinion of the Cabinet, but before doing that, the Prime Minister must 
be very sure of the strength of his personal leadership. Particular matters are 
referred to committees of the Cabinet, for the purpose of speedy and efficient 
disposal. 

Another characteristic of Cabinet deliberations is their secrecy. A Cabinet 
decision being theoretically an advice to the Crown, it cannot be made public 
without the consent of the Crown. So, even though a resigning Minister is 
permitted to make a statement in Parliament, 21 referring to the causes of his 
differences with his colleagues. Cabinet discussions can be disclosed in such state¬ 
ment only with the permission of the Crown, through the Prime Minister. 22 Each 
member of the Cabinet is prohibited from disclosing any information relating to 
Cabinet deliberations not only by the oath which he takes as a member of the 
Privy Council but also by the provisions of the Official Secrets Act. 

The rule of secrecy binds the members of a Cabinet even after retirement or 
fall of a Cabinet. Hence, a former Minister cannot disclose the deliberations of 
a previous Cabinet or the attitude of any member of that Cabinet, including 
himself. 

(B) India. —All the foregoing principles are generally being followed in India. 
The principle of homogeneity is illustrated by the fact that there have been 
resignations of individual Ministers who failed to agree with the policy decisions 
of the Cabinet, e.g.. Dr. S. P. Mookerjcc and Shri K. C. Ncogy resigning in 1950 
on the issue of Agreement with Pakistan ; Dr. Ambedkar resigning in 1951 on the 
ground of slow progress of the Hindu Code Bill. 

All major decisions take place at meetings of the Cabinet but to help the 
Cabinet in coming to decisions, the Cabinet, as in England, 3 * has a number of 
standing Committees which discuss matters in a more informal manner and report 
their conclusions to the Cabinet. The committee system within the Cabinet, which 
is itself in the nature of a Committee, is a time-saving device. The whole thing 
bein«* informal, there is no fixed number of Cabinet Committees ; hut mention 
may 0 be made of the Defence Committee, Planning Committee. Economic 
Committee. Foreign Affairs Committee. Appointments Sub-Committcc, Production 
and Distribution Committee. Parliamentary Affairs Committee. . 

The proceedings of a Cabinet Committee arc as secret as those of the <-amnci 
itself. To assist the Cabinet in its work, there is a Cabinet Secretariat, headed y 
a Secretary to the Government of India. Broadly speaking, the functions o 
Cabinet Secretariat are— 

(a) to prepare the agenda of the meetings of the Cabinet and its 

under the direction of the Prime Minister and the Chairmen of the Committees, 
respectively; 

( b) to circulate the papers required for such meetings; 

(c) to issue summons for such meetings; f . he 

(d) to make and maintain the minutes and records of the proceeding 
Cabinet and its committees and to circulate them amongst the membe . 

(c) to prepare the reports of the Cabinet committees ; Q _ r . far : at t hc 

(f) Apart from the foregoing functions done » nt hcMam Sccrc an 
Cabinet Secretariat has an O. & M (Organisation an ^ a ^ 0 ^ J )l '^ , °3 ifferen t 
function, in brief, is to improve the administrative machinery of the d 
Departments of the Government of India, and includes 

(i) securing expeditious disposal of business , rtr . 

(i,\ securing improvements in procedural competence, technique, etc.. 

(m) securing econo my, and the like. ____— 

,ar 1 tersr \t n uo 5 Jc\nu ,959, 

People. PP 
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(iv) The Cabinet Secretariat has also an ‘Attached Office’, namely, the Central 
Statistical Organisation, to advise the Ministries on statistical matters and co¬ 
ordinate the statistical work of the Ministries. It also prepares and publishes a 
number of publications, such as the Annual Statistical Abstract. 


Relation between Cabinet and Parliament under the Parliamentary 
System. • 

It has already been stated that in the Parliamentary or Cabinet system of 
Government of the English model, there is a blending of the legislative and 
executive functions and a relation of interdependence between the Cabinet and 
the Parliament (contrary to the American system founded on the theory of 
Separation of Powers). This interdependence may be explained from both sides: 

(A) Control of Cabinet by Parliament.— Parliamentary Government does not 
mean government by Parliament, but government responsible to Parliament. As 
llbcrt 24 observes: 

"Parliament docs not govern, and is not intended to govern. A strong executive govern¬ 
ment, tempered and controlled by constant, vigilant, and representative criticism is the ideal 
at which parliamentary institutions aim." 

What is done by Parliament is—(n) to secure that the Cabinet which exercises 
the executive authority, retains the confidence of the majority in the House ol 
Commons; and ( b ) lo control the action of the Ministers by means of questions 
and criticism.** . 

Information as to the conduct of the government may be obtained by the 
House of Commons in the following ways— 

(i) Anv member has a right to ask questions' to any Minister about the 
administration of the department under his charge. “There is no more va.liable 
safeguard against mal-administration. no more effective method ol bringing the 
searchlight of criticism to bear on the action or inaction of the executive govern¬ 
ment and its subordinates”* than these questions in the House. 

Though the primary object is to obtain information relating to public allairs 
and the rules of Parliament (both in England and India') seek to confine the use 
of questions to this purpose, in practice questions arc often asked and followed 
up bv supplementary questions with the intention of criticising the Ministry 
concerned or of drawing its attention to some alleged grievance or to press for 
some action in the light of the facts disclosed, even though no debate is allowed 
upon the questions. And even though a Minister is not bound to answer a 
question, 5 questions have been found to be highly serviceable “in obviating the 
necessity in many instances of more extended debate” 4 and in turning a search¬ 
light upon every corner of the public service”. 5 

In short, the right to ask questions to Ministers is at once an effective weapon 
in the hands of the Opposition and a very valuable medium for a private member 
on the Government side, to demonstrate to his constituency the attention which 
he devotes to public affairs and to their special interests”.- 

(it) Any member may also move for obtaining returns for supplying informa¬ 
tion on matters of public importance.* 7 _ 


(24) llbcrt, Parliament (Home University 
Library), 19S0. p. 103. 

(25) See also Jennings, Parliament, 1948, 
p. 6. 

(1) As to the procedure relating to 'ques¬ 
tions’, sec under Art. 118. post. 

(2) llbcrt, Parliament, 1950, pp. 98-9. 

(3) Mav, Parliamentary Practice 15th 
Ed., p. 341. 

(4) Todd. Parliamentary Government. 
1892, Vol. n. p. 85. 

c2—55 


(5) Lowell. Government of England, 1912, 
Vol. I. p. 332. 

(6) This is also called a 'motion for 
papers’ (sec r. 175 of the Rules of our Coun¬ 
cil of States 1964). 

(7) Information is also supplied to the 
House bv the Ministers of their own initia¬ 
tive by making 'Statements’ ( cf. r. 251 of the 
Rules of the Council) or bv ‘laving Papers 
on the Table’ (cf. r. 249 of the Ru'es of the 
Council). In England, papers laid on the 
Table by the Government of its own initia¬ 
tive are known as ‘command papers. 
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(m) Opportunities for a debate on Governmental action is also provided in 
our Parliament through the following media— 

(a) Resolution relating to a matter of public importance ;• 

(b) Motion relating to a matter of general public importance ;• 

(c) Notice of discussion on matter of urgent public importance for short 
duration ;•* 

(d) Motion for adjournment on a matter of urgent public importance ;* b 

( e) Half-an-hour discussion on matter of public importance arising out of a 
question, the answer to which requires elucidation.* 0 

All these will be fully explained under Art. 118, post. 

(iu) Information may be obtained by the House regarding the administration, 
by appointing Parliamentary Committees and Commissions. 

Apart from obtaining information, the House can actively criticise and discuss 
the administration in the following ways: : — 

(a) Amendments to the King’s speech. —At the beginning of each session, 
amendments may be framed on the address in reply to the King’s speech in such 
a way as to criticise the general policy of the Caoinet. 

In India , similar opportunities arc provided during the debate on the Presi¬ 
dent’s opening speech, under Art. 87 (see post). 10 • 

(b) Debate on vote for supply. —At the debate on the grants of Supply, the 
action of each Minister and of his department may be discussed and criticised in 
connection with the grant with which he is concerned. Demands for supplemen¬ 
tary estimates likewise give opportunities for criticism. 

Sec under Arts. 113-115, post. 

(c) Vote of want of confidence.—The leader of the Opposition can at any 
moment bring a direct vote of want of confidence against the Cabinet. 1 * 

But the English Parliament docs not aim at the control of the daily adminis¬ 
tration. A primary assumption of the Parliamentary system of England is that 
pub’ic administration is a matter for experts and that the ordinary members of 
Parliament do not possess the requisite qualification for taking an active part in 
the highly complicated work of modern government. Parliament therefore chooses 
a Government and al'ows it to carry on the administration with the non-political 
services, subject to direction of and criticism by Parliament. In the words or 
Lowell: 17 

"If the Cabinet to day legislates with the advice and sonsent of the House, it administers 
subject to its constant supervision and criticism. 

In the words of Jennings, 17 the two fundamental principles arc— 

"(a) that the Government shall, so long as it can maintain a ’hJS? 

such legal powers as it considers necessary for administration ; and ( b) that minorities, no 
ever small, shall be able to criticise that administration. 

The utility of this criticism is illustrated by the fact that even Governments 
backed by a strong majority have sometimes withdrawn important Bills, 
policy, which have met with criticism in the House of C " ns '-} ho ^ 0 ^ 
Governments might have carried those Bills by sheer command over the majority 

Pa,t ^he 'control oTa modern Parliament over the Cabinet is thus, in a sense, 


ofeen by 


latent, as Dawson'* expresses it: 

“The House of Commons does control the Cabinet—rarely bv h j*L |ine j tsc |f 

criticising it, still more often by the Cabinet discounting the criticism before subjecting 

and its acts to the House...” _— 

(I!) See r. 198 of the Rules of the House 

° f (l*2) C Lowell? Government of England, 
Vol. I. Ch. XVin p. 327. 

(13V Cf. Jennings Parliament, 1948. pp. »• 

51 (14) Dawson. Government of Canada, 1949- 
435. 


(8) R. 172 of the Rules of the House 
of the People. 

(9) R. 184. ibid. 

(9a) R. 193 ibid. 

(9b) R. 56, ibid. 

(9c) R. 55, ibid. 

(10) Rr. 16-18 of the House of the People. 
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(B) Control of Parliament by Cabinet.—We have seen how Parliament controls 
the Cabinet. But no less important in modern times is the control of Parliament 
itself by the Cabinet, though in form the Cabinet is practically a committee of the 
House of Commons, which remains in power only so long as it retains the 
confidence of the House. 

As Keith 15 observes: ‘The position of the Cabinet towards Parliament has 
unquestionably come to assume a more or less dictatorial character.” 

(rt) The growth of this dictatorial power is due to the strengthening of the 
party organisation. The members of the House of Commons and the business of 
the House itself are controlled by the ‘whips' of the Government party, who arc 
paid officials. They arc the agents through whom the party machinery is used for 
ensuring discipline and solidarity amongst the party members. When thus bicked 
by a strong majority, a modern Cabinet not only wcilds the supreme executive 
authority, but also supreme initiation and control over legislation. 14 

(b) Apart from party loyalty and patronage, the Cabinet possesses over its 
followers, and to some extent even over the Opposition, a powerful weapon in 
the possibility of securing a dissolution of Parliament. In the words of Anson 11 — 

". the power of dissolution is a formidable disciplinary weapon in the hands of 

the Prime Minister and becomes more formidable as the rapidly changing opinions of the 
modern electorate make the prospect of a general election more unwelcome to the member 
who values his seat. The Prime Minister can always use this power as a threat and thus 
influence 'waverers' in an approaching party division or follows who arc slack in attendance 
and support.” 

(c) As has been already pointed out (p. 425, ante), the Cabinet commands the 
time and programme of the House of Commons and initiates all important 
legislation of a public nature. 14 Private members have little chance or scope for 
conducting a measure which is not backed by the Cabinet. 

It is the responsibility of the Cabinet to initiate legislation as to conduct 
administration. 14 

The part played by the English Cabinet in legislation is thus summarised 
by an American writer: 14 

"Its most important duty is legislation ; of its own initiative and upon its own responsi¬ 
bility it makes the laws, modified only as the criticisms of Parliament may be accepted, and 
subject to veto only if it loses its majority in the House of Commons : it shapes the programme 
and directs the procedure of Parliament; save for the opportunity to criticize or to vote in 
opposition the member of Parliament not in the Cabinet is a negligible factor; inasmuch 
as the Prime Minister necessarily dominates the Cabinet, he is in effect an autocrat, controlled 
by an unformulated Constitution which obliges him to act within the law. and having duration 
of power contingent upon the popular will." 


Similarly, the following observations of a Canadian writer 10 give a correct 

E icture of the modern relation between the Cabinet and Parliament wherever the 
abinet is assured of a stable majority: 

"The functions of Parliament would seem to have degenerated until all that it does is 
to pass on the measures which the Cabinet chooses to offer within the time which the Cabinet 
chooses to allow; to spend and raise the money which the Cabinet desires without the 
opportunity of increasing either revenue or expenditure ; to fall in constantly behind the 
majority, which in turn automatically falls in behind the Cabinet. Responsible government 
would appear to have suffered a strange and alarming inversion: the Cabinet is no longer 
responsible to the Commons ; the Commons has become instead responsible to the Cabinet." 


Relation between the Council of Ministers and the Party in power. 

Since the Council of Ministers is chosen from amongst the members of the 
party which commands the majority in the lower House of Parliament, it is 


(15) Keith, Introduction to British Consti¬ 
tutional Law. 

(16) Jennings. Parliament, 1948, pp. 7-9; 
11 o ; 123. 

(17) Anson, Law and Custom of the Cons¬ 
titution. p. 327. 


(18) Jennings, Parliament, 1948, pp. 7-9; 
118: 123. 

(19) Luce. Legislative Problems, p. 281. 

(20) Dawson, Government of Canada, 1949, 
p. 434. 
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relevant to inquire into the relationship that should subsist between the Council 
of Ministers and the rest of the members of its party in Parliament. 

Though the Cabinet professes to carry out, in general, the programme and 
professions of the party to which it belongs, and may, on rare occasions, refer 
to a meeting of the parliamentary party a question of importance, such as 
conscription, 21 the Cabinet is not a delegate’ of the parliamentary party any more 
than a member of Parliament is a delegate of his electorate. It is, therefore, not 
open to the parliamentary party to instruct or control the Cabinet on every ques¬ 
tion that arises nor is it open to the Cabinet to disclose its decisions of informa¬ 
tions in advance to the parliamentary party, owing to several reasons— 

{a) The responsibility of the Council of Ministers, as in England, is not to 
the members ol its own party but to the entire House of the People [Art. 75 (3)]. 
The rights of the Opposition would be seriously prejudiced if the decisions or 

E alkies of the Council of Ministers were first disclosed not in the House itself 
ut in a private meeting of particular members of the House. 

(b) The position of the Council of Ministers, whether in England or in India 
is that of confidential advisers to the formal head of the State. The confidence 
is reposed in the members of the Council of Ministers as a body and not in the 
larger membership of the party from which these advisers are enosen. It would, 
therefore, be contrary to the principles of Cabinet Government if the parlia¬ 
mentary party could dictate the advice to be given to the head of the State, 
though there is nothing to prevent the Ministers to discuss particular issues, in a 
general way at the party meetings and to ascertain the views of the party on such 
issues. 

(c) The deliberations of the Cabinet and the information and materials before 
it as well as the advice given to the head of the State arc all secret. It would 
be a breach of that secrecy if these arc disclosed to members of a private meeting. 

If the above principles arc observed, there is nothing wrong in placing the 
conclusions arrived at by the Government before the Party in Parliament before 
they arc presented in Parliament, e.g., motions. Bills and resolutions to be intro¬ 
duced by the Government, as is done in India.* 3 It not only enables the Govern¬ 
ment to understand the viewpoint of the members of tnc Party outside the 
Government but also enables the members of the Party to prepare themselves 
in conformity with the views of the Government before they are called upon to 
debate in Parliament. 


Link between the Cabinet and Parliament. 

It has been amply demonstrated that the relation between Cabinet and 
Parliament is one of mutual control. Some agency is required to act for the 
Cabinet in this complicated system of control. Though the Prime Minister is the 
leader of the Party-in-rowcr in Parliament, he requires a more active agency to 
control the members of his party and to arrange for the Government business in 
Parliament through die Speaker. This function is performed, in England, by the 
Government 'whips'. 33 , 

In India, there is a similar organisation of the whips but the office of tnc 
Chief Government Whip has been elevated to that of a Minister of State, named, 
Minister for Parliamentary Affiairs. He has got a full-fledged Department which 
is concerned with the supervision of all matters relating to the conduct of official 

business in Parliament. , 

The Minister for Parliamentary Affairs, thus, performs two fold functions— 

(a) As the Chief Whip of the Government, he controls the members of the 
Party in power in the two Houses, with his organisation of subordinate whips; 


(21) Cf. Morrison, Government & Parlia¬ 
ment, 1954, p. 136. 

(22) Cf. Morrison, Parliament in India, 
p. 187. 


(23) Jennings, Cabinet Government, 1959, 
pp. 59; 500. 
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(6) As the Minister in charge of the Department of Parliamentary Affairs, 
he is in charge of conducting the Government business in the two Houses, under 
the constant directions of the Prime Minister: 

(*) The Minister for Parliamentary Affairs is also a member of the business 
Advisory Committees of both Houses. It is through this Committee that he 
secures the time and priority for disposal of the Government business. 24 

(it) He acts as a link between the two Houses and the several Ministries, and, 
in particular— 

(a) ascertains the stand of the Ministries on non-official Bills and Resolutions 
etc. moved in either House; 

(b) extracts from the proceedings of cither House the statements, assurances 
and undertakings given by the Ministers in reply to questions and in course of 
debates and ensures their implementation ; 

(c) advises the Ministries on parliamentary procedure ; 

(SO He submits to the Speaker the list of members of the Government 

K who want to speak on a matter in debate; the names for Select Committees, 
imentary Delegations etc.; 

(iv) He also keeps in touch with the State Legislatures in respect of their 
procedures and programmes. 

The position of the Minister for Parliamentary Affairs, in short, is that of 
the executive agency of the Government in Parliament. 
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75. (1) The Prime Minister shall be appointed by the President and 
Other provisions as to the other Ministers shall be appointed by the 
Ministers. President on the advice of the Prime Minister. 

(2) The Ministers shall hold office during the pleasure of the 
President. 

(3) The Council of Ministers shall be collectively responsible to the 
House of the People. 

(4) Before a Minister enters upon his office, the President shall 
administer to him the oaths of office and of secrecy according to the 
forms set out fo r the purpose in the Third Schedule. 

(24) As to the ‘Business Committee’, see 
post. 
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(5) A Minister who for any period of six consecutive months is not 
a member of either House of Parliament shall at the expiration of that 
period cease to be a Minister. 

(6) The salaries and allowances of Ministers shall be such as Parlia¬ 
ment may from time to time by law determine and, until Parliament so 
determines, shall be as specified in the Second Schedule. 


Clause (I). 

Other Constitutions 

(A) England .—Owing to the fundamental principle of Cabinet Government 
that the Cabinet must have the confidence of the majority in the House of 
Commons, the choice of the Prime Minister by the Crown has become almost 
automatic, in normal circumstances, and the King must invite the leader of the 

E or group commanding a majority in the 1 louse of Commons, to form a 
itry. 2i The Crown can no longer impose his personal wishes as against the 
majority in the House of Commons, in the choice of his ministers. So stated,— 
"The party who command the majority in the House of Commons are entitled to have 
their leader placed in office with the right to select his colleagues."' 

This does not mean, however, that there is no scope for the exercise of 
individual judgment by the Crown in the matter under any circumstances what¬ 
ever. On the other hand, the appointment of the Prime Minister, as has been 
already seen, is one of the few cases where the King has still left to him 
some degree of personal discretion, at least in a marginal sphere, 2 e.g., when more 
than one leader enjoys the confidence of the majority and is capable of forming 
a Ministry. 3 The Sovereign’s discretion would, again, effectively increase if, with 
a multiple party system, neither party commands an absolute majority in the 
House (as happened in 1931), in which case the Sovereign’s influence may shape 
the alignment of leaders to form a coalition government. But even then, the 
convention is that the Sovereign should not take interest in any particular party 
but should maintain his impartial position. . , 

The conventional rules which guide the selection of the Prime Minister in 
England may be thus summarised: . 

(»■) Though normally the King takes the advise of the outgoing Prime Minister 
in the matter of the selection of his successor, he is not bound to invite such 
advice at all. 4 Such advice, again, is not physically available where a new Cabinet 

has to be formed on account of the death of a Prime Minister. 

(ii) When a Cabinet tenders resignation on ground of defeat in the House ot 
Commons, the practice is that the King first consults the leader of the Opposition. 
In such a case, it is also the duty of the leader of the Opposition to form a 

Government, i^asked tOQ^nd ^ invitc lhe leader of the majority, if there is a 

recognised leader* But if there is more than one leader who is able to command 
the support of the majority, the King may act on his individual judgment. 

4 In the case of plurality of leaders capable of commandmg support of 
the majority, a Commoner will be preferred to a peer. Apart from this ,,m 
practice! no Prime Minister has been chosen from the House of Lords since 1902. 

,.25) Hood Phillips, Coos.i.u.iona, U-. Go'v^S !£ 


(25) Hood Phillips, Constitutional Law, 

(1) *Keith, Constitutional Law 1939, p. 5. 

(2) Jennings, Cabinet Government. 1949, 

pp. 25 el seq. Hood Phillips. Constitutional 
Law. 1957, p. 248. # 

(3) Such a situation arose as late as in 
1925, but is not likely to arise very often 
owing to the development of partv organi¬ 
sation and discipline. 


P Va) Jennings. Cabinet Government, 1959. 

P 16) Keith, Constitutional Law. p. 147. 

(7) Keith. British Cabinet System, 952. 
p. 26; Jennings Cabinet Government, 1959, 

P (8) Chalmers & Hood Phillips, pp. 34, 300. 
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(v) If no single party controls a majority in the House of Commons, the King 
must use his own judgment as to whom he should summon. He would then 
summon a leader who. in the King’s estimate, is capable of controlling a majority 
by entering into a coalition or compromise with some other party.* 

The first business of the Prime Minister, after he himself is appointed, is the 
selection of his colleagues. Of course, the appointment is formally made bv the 
King, but a modern King is not expected to interfere with the Prime Minister’s 
selection of Ministers. Owing to the rule of collective responsibility, the Prime 
Minister, however, has not got a free hand to act according to personal preferences, 
and in order to make his Government strong and stable, he must make it as broadly 
representative as possible. In the matter of this selection, a Prime Minister may 
be said to be influenced bv the following considerations: 

(a) It is now an established convention that members of the Cabinet must 
be members of either House of Parliament. Bv the Ministers of the Crown 
Act, 1937, the number of Ministers who mav sit and vote in the House of 
Commons has been limited to a particular number. 10 with the result that some of 
the Cabinet Ministers must be taken from the House of Lords. 1 ' 

( b) He must sec that various parts of the country are geographically repre¬ 
sented in the Cabinet. 

(c) He must try to recruit as much tactical skill as he can command, by 
taking in men who have served as previous Ministers or have been the most 
effective Parliamentary critics of the outgoing Ministry. 

(B) Canada.—The political party in the majority in the House of Commons 
selects a leader bv some process, formal or informal, and that leader becomes 
Prime Minister ; the Prime Minister selects the other ministers so as to form a 
hodv of men who can obtain the support and vote of a majority of the House of 
Commons. While, so far as any wrtten law goes, it is open to the Governor- 
General to select anyone as Prime Minister, he must in fact select the person 
whom the majority of the House of Commons will follow.—either the existing 
House of Commons or a House obtained bv a new General Election. All Ministers 
are annointed "by the Governor-General by commission under the Great Seal", 
bur "never by the personal selection of the Governor-General: he takes .and can 
take no active part in such selection—such a course would be unconstitutional in 
the Canadian sense of the word.” ,a 

As regards the choice of his colleagues bv the Prime Minister, tbc position 
in Canada offers a striking contrast to that in England, in the following respects: 

(t) Curiouslv, it is the Cabinet which reflects the federal principle bv taking 
one represent''tivc of every Province, if possible, in the Cabinet. 1 * On the other 
hand, since 1921, the practice has been to take into the Cabinet no member of 
the federal Chamber fthc Senate! excepting the Government leader in the Senate, 
who, aga ; n, is given no portfolio. 1 * 

fit) Even anarr from provincial representation, it has been established in 
Canada, that the Cabinet must represent all sectional interests throughout the 
Dominion. 1 * 

The Prime Minister’s choice is. accordingly, verv much restricted bv these 
considerations and even the consideration of merit docs not always get proper 
weight. As Riddell 14 observes— 

"Thus it happens that the executive government specially placed in power to benefit the 
whole nation is generally a balancing of interests, which calls for political management of 


(0) Mnnro, Governments of Europe, 1947, 
p. 85 ; Keith. British Cabinet Svstem, p. 32. 

(101 Keith, British Cabinet System. 1952, 
pp. 42-3. 

(11) The actual number of Ministers taVen 
from the House of Lords, of course, varies 
with the nartv complexion of the Cabinet. 
Thus, in the Labour Cabinet of 1948. the-e 
were only two representatives of the Lords, 


while in the Conservative Cabinet of 1952, 
there were as many ns seven. 

(12) Riddell. The Canadian Constitution in 
Form and in Fact. 1923. p. 20. 

(13) Daw«on, Government of Canada, 1949 
pp. 211-2, 215. 

(14) Riddell. Some Asoects of Constitu¬ 
tional Law. 1932. pp. 108-9. 
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no mediocre order. A prime minister may find himself forced to choose a colleague because 
he is the sole supporter of his party elected in a province, although his claim to cabinet 
office is the uniqueness of a position due to local reasons or to local political organisation. A 
prime minister may find himself compelled to bring to the council chamber men endowed 
with neither political wisdom, nor national outlook, nor the capacity for them.” 

(C) Eire. —Art. 13 (/) of the Constitution of 1937, says— 

“(1) I. The President shall, on the nomination of Dail Eireann, appoint the Taoiseach, 
that is, the head of the Government or Prime Minister. 2. The President shall, on the 
nomination of the Taoiseach with the previous approval of Dail Eireann, appoint the other 
members of the Government. 3. The President shall, on the advice of the Taoiseach, accept 
the resignation or terminate the appointment of any member of the Government.” 


Art. 28 (/)-(2), provide— 

"(1) The Government shall consist of not less than seven and not more than fifteen 
members who shall be appointed by the President in accordance with the provisions of this 
Constitution. (2) The executive power of the State shall, subject to the provisions of this 
Constitution, be exercised by or on the authority of the Government.” 

The Constitution of Eire leaves nothing to the discretion of the President in 
the appointment of the Prime Minister. He must be nominated by the lower 
House of the Legislature. The appointment of the nominee of the majority party 
is thus secured by a constitutional provision. Similarly, though the other Ministers 
are selected by the Prime Minister, he must get the approval of the lower House 
of the Legislature before they arc appointed. 

(D) French Constitution of 1958— Art. 8 of the Constitution of 1958 provides— 

"The President of the Republic shall appoint the Premier. He shall terminate the func¬ 
tions of the Premier when the latter tenders the resignation of the Government. 

On the recommendation of the Premier, the President shall appoint the other members 
of the Government and shall terminate their functions." 

There is no longer anv provision for an initial vote of approval by the National 
Assembly as to the forming of the Cabinet, as under Art. 45 of the Constitution 
of the Fourth Republic. 

(E) West Germany .—The provisions in the West German Constitution of 1949, 
in this respect, are rather complicated. The primary principle is of election by 
the lower House of the Legislature, after nomination by the President (Art. 63). 
In order to be elected Prime Minister (called federal Chancellor), the nominee 
of the President must obtain the votes of the majority of members of the 
Bundestag (lower House of the federal Parliament). If the nominee of the 
President fails to secure this majority vote, the Bundestag may elect a person of 
their own choice, by such majority vote. If the person elected by the Bundestag, 
in this latter case, fails to secure the vote of the majority of membership of the 
House, the President has the option of either appointing him or dissolving the 
Bundestag itself. 


(F) Japan.— The relevant provisions of the Japanese Constitution of 1946, arc— 

"Article 6.—The Eir.pcror shall appoint the Prime Minister as designed by the . 

Article 66.—The Cabinet shall consist of the Prime Minister, who shall be its head, an 
other Ministers of State, as provided for by law 

The Prime Minister and other Ministers of State must be civilians. ..... . . 

Article 67. —The Prime Minister shall be designated from among the members ot 
Diet bv a resolution of the Diet. This designation shall precede all other business. 

If the House of Representatives and the House of Councillors disagree and if a | 

. . . « « , r * _ _. ... .1. .. nmnamrot nr thf* HOU'V *’ 1 


tafives shall be the decision of the Diet. .. _ , 

Article 68 .—The Prime Minister shall appoint the Ministers of State. Howexcr. 
majority of their number must be chosen from among the members of the Diet. 

The Prime Minister may remove the Ministers of State as he chooses. 

The special features of the cabinet organisation in Japan are as follows: 

(t) The Emperor, who nominally appoints the Prime Minister, has not 
least discretion in the matter. The selection is made by the Diet (or by 
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House of Representatives in case of disagreement between the two Houses;, by 
a formal resolution. 

(ti) Though the power to appoint the other Ministers is given to the Prime 
Minister, he has no power to determine the size of the Cabinet. It is the Legis¬ 
lature which shall fix the number of Ministers, by law (Art. 66). 

(tii) On the other hand, in the choice of his colleagues, the Japanese Prime 
Minister has got wider freedom than the Prime Minister of any other country. 
For, he is not bound to make all the appointments from amongst the members 
of the Legislature, and if he appoints a person from outside the Legislature, such 
person is not subject to any such limitation as is imposed by cl. (5) of Art. 75 
of our Constitution, an I is not obliged to seek election at any time. The only 
limitations imposed upon this power of the Prime Minister to select Ministers 
from outride the Legislature are— 

(a\ Military personnel are not eligible (Art. 66). 

(fr) Majority of the Ministers must be members of the Legislature. 

There is. however, no rule for distribution of the appointments as between 
the two Houses, and appointments made by the Prime Minister do not require 
the approval of the Legislature. 

India 

Appointment of Prime Minister. 

The clause is silent as to how the President shall cho »sc the Prime Minister. 
The convention of Cabinet Government is that the head of the Executive will call 
upon the leader of the majority party or a person capable of commanding majority 
in the Legislature, to be the Prime Minister and to form the Cabinet. Though 
our Constitution does not expressly require the President to call upon the leader of 
the majority party, the rule of responsibility in Cl. (3) of the present Article will 
restr'et the choice of the President as in England, and it may be expected that it 
is on’v in marginal cases (as shown at p. 416. ante) that there will be any scope for 
the President’s individual judgment. 

It is also the dutv of the majority party, when invited, to take up the respon¬ 
sibility of forming a Government, fori the basic principle of Parliamentary govern¬ 
ment is that the majority has not only the right but also the duty to govern, 
while it is the duty of the minority to criticise. 15 

Analogous Provision .—The provision of Art. 164 (1), relating to the State, arc 
similar. 

Council of Ministers and the Cabinet. 

(A) England .—In England, the final development of the Cabinet system has 
rcsu'tcd in a distinction between the ‘Ministry* and the ‘Cabinet*. The Cabinet 
is a smaller bodv, usually consisting of some twenty Ministers who shape the 
po'icv of the administration and include the heads of the major spheres of govern¬ 
ment. though all of these Ministers may not necessarily be the heads of Depart¬ 
ments. Thus, the Lord- Chancellor, the Ix>rd President of the Council or the 
I*°rd Privy Seal, who arc usually members of the Cabinet, arc not heads of any 
Department*. Members of the Cabinet, in short, are those Ministers who are 
invited bv the Prime Minister to join him in tendering advice to the King on the 
government of the country and to formulate the national policy. 

The Ministry is a larger bodv comprising several categories of ner«ons. who 
have this common characteristic that they loose their office with the fall of the 
government, i.e., when the party in power looses its majority in the House of 
Commons. They, in short, form the Political Executive as distinguished from 
the Permanent Executive, consisting of the civil servants. Normally, the Ministry 

C 1’ linings, Cabinet Government, 

1951, pp. 50. 464 
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includes some 60 co 70 persons belonging 10 the following categories—(i) the heads 
of the different Departments; («) some high official who are not heads of any 
Department, such as the Lord Privy Seal; (Hi) Ministers of State, who act as 
deputies in those Ministries where the work is heavy; (iv) Parliamentary Under¬ 
secretaries (as distinguished from the permanent Under-Secretaries). 

The Ministry is thus the wider circle of which the Cabinet forms the inner 
tiiclc. All heads of Departments who hold political appointments are not in the 
Cabinet, nor are all members of the Cabinet heads of Departments. It is for 
the Prime Minister 1 * to determine which of the Ministers shall be members of 
the Cabinet, 1: but the powers and responsibilities of a Minister as the head of 
a Department are not affected bv the question whether he is a member of the 
Cabinet or not.'* There is a third category, viz., Ministers who are regarded ‘as of 
Cabinet rank’. Though they are not members of the Cabinet 18 and cannot, of 
their right, attend Cabinet meetings, they may be invited to attend Cabinet 
meetings on special occasions, e.g., when matters relating to the Departments in 
their charge arc being considered by the Cabinet. 

We have thus three classes of Ministers in England— (a) Members of the Cabi¬ 
net ; (b) Ministers with Cabinet rank : (c) Ministers without Cabinet rank. 

Apart from this difference in composition, the Cabinet and the Ministry differ 
from each other functionally: 

The Ministry as such never meets together and have no voice in matters of 
policy. Deliberations on questions of policy belong to the Cabinet collectively. 

(B) Canada. —In Canada also, the distinction between Cabinet Ministers and 
Ministers outside the Cabinet has come to be established. In a Ministry of 25 or 
27, about 20 arc members of the Cabinet, while the rest arc outside the Cabinet. 
It is for the Prime Minister to decide which Minister should be taken into the 
Cabinet to participate in the determination of policy, (a) All the political heads 
of the different departments are usually taken into the Cabinet, and there may 
be some members of the Cabinet, who arc without any portfolio, e.g., the leader 
of the Senate. (6) The parliamentary assistants who arc appointed to relieve 
Ministers of some of their less important duties, form the larger part of the 
Ministry outside the Cabinet. 1 * 

(C) Australia. —In Australia there are about 22 Ministers, of whom about 
12 form the Cabinet. 20 

(D) India. —In India, the word ‘Cabinet’ i$ not used anywhere in the Consti¬ 
tution, and the expression ‘Council of Ministers’ is used both in relation to the 
Union and the States. 

The Constitution docs not lay down the number of members the Council of 
Ministers shall contain,—cither the minimum or the maximum. The size of the 
Cabinet is left to the requirements of the occasion as determined by the Prime 
Minister, as in England. t 

Though there is no provision to guide the Prime Minister’s choice of his 
colleagues, the convention so far followed seems to be that at the time of the 
choice, every Minister must be a member of either House of Parliament, and 
that there must be some members of the upper Chamber in the Council ot 
Ministers, the number or proportion being left to the Prime Minister. In August, 
1954, 4 out of the 14 ‘Cabinet Ministers’ of the Union belonged to the Council or 
States, but in 1961, after the death of Pandit Pant, out of 12 Cabinet Ministers, 
onlv two belonged to the Council of States. _ 

Though the Constitution docs not suggest anvthing as to different cateeo'-ies 
of Ministers being included in the Council of Ministers. Prime Minister Nenru 
had. in his Council of Ministers formed after the General Election in 1952, made 
a three-fold distinction bv naming 14 Ministers besides himself as ‘Members or 

(16) (1956) 548 H.C. Deb, 29-30 (18) Their number also varies from 20 

(17) The names of ‘Cabinet’ Ministers are to 25. , 0 «q 

notified as such in the London Gazette. The (19) Dawson. Government of Canada, w. 

number of Cabinet Ministers is. on the ave- pp. 199-200. 

rage, 20 or thereabout. (20) Hood Phillips, 1957, p. 715. 
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the Cabinet’, 4 as 'Ministers of Cabinet rank' and 2 as 'Deputy Ministers'. The 
number of members of the two infeiior categories was increased subsequently 
so that at the time of dissolution in 1957, the 1952 Cabinet had a strength of 44, 
of whom 14 were Cabinet Ministers. 16 Ministers of Cabinet rank and 14 Deputy 
Ministers. 

By the Salaries and Allowances of Ministers Act (LY'Ill of 1952), Deputy 
Ministers, who are not mentioned in the Constitution, were given legislative recog¬ 
nition. It is stated that Deputy Ministers are also members of the 'Council of 
Ministers’, but their salaries and allowances are inferior to those of ‘Ministers’. 

In the Council of Ministers which was formed in 1957, after the second General 
Election, the nomenclature 'Minister of State’ was used instead of 'Minister of 
Cabinet rank’. Its total strength was 39, of whom 13 (including the Prime- 
Minister) were 'Ministers' (or members of the Cabinet); 14 ‘Ministers of State' 
and 12 Deputy Ministers. In April 1961, the rank of Cabinet Ministers had been 
reduced by two, owing to deaths, while that of Deputy Ministers raised to 21, by 
subsequent appointments, so that the total membership of the 'Council of Minis¬ 
ters’ came to he 47. The Ministries which were manned by these 47 member*, of 
the Council of Ministers were 19 in number, namely— 


I. Commerce and Industry ; 2. Community Development and Co-o|>eration ; 3. Education ; 
4. External Affairs; 5. Finance; 6. Food and Agriculture; 7. Health ; 8. Home Affairs; 
9. Information and Broadcasting; 10. Irrigation and Power; II. Labour and Employment 
(and Planning); 12. Law; 13. Parliamentary Affairs; 14. Railways; 15. Rehabilitation (and 
Minority Affairs); 16. Scientific Research and Cultural Affairs; 17. Steel Mines and Fuel; 
18. Transport and Communications; 19. Works, Housing and Supply. 


Though the Constitution makes the 'Council of Ministers’ collectively respon¬ 
sible to the House of the People (Art. 75 (3}|, and Art. 78 (c) enjoins the Prime- 
Minister, when required by the President, to submit for the consideration of the 
'Council of Ministers’ any matter on which a decision has been taken by a 
Minister but which has not been considered by the Council, in practice, the 
Council of Ministers seldom meets as a body. It is the 'Cabinet', an inner body 
within the Council, which, though unknown to the Constitution, shapes the policy 
of the Government. Here is a foremost example of the growth of conventions 
to supplement the provisions of our written Constitution (Vol. I. p. 23). In fact, 
it is a case of divergence from the letters of the Constitution, for, when Art. 78 
(c) was drafted, it was obviously contemplated that the Council of Ministers should 
collectively meet at least to consider and to discuss the matters which might be 
required bv the President to be placed before it. 

It is the Cabinet, composed of the 'Cabinet Ministers’. 31 who formulate the 
policy decisions on behalf of the Council of Ministers. As in England, it is the 
Prime Minister who determines which of the Ministers shall be members of the 
Cabinet or 'Cabinet Ministers'. At the meetings of the Cabinet, it is the ‘Cabinet 
Ministers’ who have a right to attend. The Ministers of State have no such right 
hut they may attend by special invitation and they carry on the internal adminis¬ 
tration of a Ministry usually under the leadership of the Cabinet Minister in 
charge of the Ministry, where the pressure of work justifies the appointment of a 
Minister 'holding Cabinet rank’, that is to say, who may represent the Ministry 
at the meetings of the Cabinet, though not a member thereof, when invited. 
Some of the Ministers of State arc, however, in independent charge of Ministries. 
Thus, in the 1961 Cabinet, as many as seven Ministries were in charge of Ministers 
of State, there being no Cabinet Minister at their head, viz.. Ministers of Parlia- 


(21) In May, 1964. the 14 Cabinet Minis¬ 
ters out of the 51 constituting the Council 
of Ministers were—1. Shri Nehru (Prime 
Minister)—External Affairs; 2. Shri Krishna- 
machari—Finance ; 3. Shri Dasappa—Rail¬ 
ways ; 4. Shri Nanda—(Home Affairs): 5. 
Shri Shastri—Minister without portfolio : 6. 
Shri Swaran Singh—Food and Agriculture 7. 
Shri Chavan—Defence; 8. Shri Sen—Law, 


Posts & Telegraphs ; 9. Shri Suhramnnyain— 
Steel, Minies & Heavy Engineering ; 10. Shri 
Humayun Kabir—Petroleum & Chemicals ; 
II. Shri S. N. Sinha—Information &• Broad¬ 
casting and Parliamentary Affairs; 12 Shri 
. Chagla—Education ; 13. Shri Sanjiviyya— 

Labour & Employment : 14. Shri Tvagi— 
Rehabilitation. 
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mentary Affairs, Information and Broadcasting, Health, Rehabilitation, Community 
Development, Education, Scientific Research and Cultural Affairs. 

A Deputy Minister has no opponunty of coming into contact with the 
Cabinet. He assists the Cabinet Minister by doing such functions as he may 
delegate. 

1 hough the Constitution does not classify the Members of the Council of 
Ministers into different ranks and all this has been done iniormally following the 
British practice, it has now got legislative sanction, so far as the Union is concerned, 
in s. 2 of the Salaries and Allowances of Ministers Act, 1952, which defines a 
‘Minister’ as a "Member of the Council of Ministers, by whatever name called 
and includes a Deputy Minister". Since this Act fixes the pay of ‘Ministers' 
and ‘Deputy Ministers’, it follows that the Council of Ministers referred to in 
Arts. 74-75 of the Constitution is composed of the three classes of Ministers, 
namely. Cabinet Ministers, Ministers ot State and Deputy Ministers. Deputy 
Ministers get a salary of Rs. 1,750/- per mensem. All other Ministers get a salary 
of Rs. 2,250/-; in addition to this, by rules made under the Act, a sumptuary 
allowance of Rs. 500/- per mensem has been allowed to Cabinet Ministers. 

Besides Ministers, some Parliamentary Secretaries have been appointed to 
assist Ministers in their Parliamentary duties. It is to be carefully remembered 
that these Parliamentary Secretaries arc not named as ‘Ministers’ and do not, 
accordingly, come within the expression ‘Council of Ministers’ as understood in 
the Salaries and Allowances of Ministers Act, 1952 or the Constitution. 


Clause (2). 

Other Constitutions 

(A) England .—"Ministerial responsibility”, says Dicey , “means two utterly 
different things.” 

(A) Ordinarily it means the liability of Ministers to lose their offices if they 
cannot retain the confidence of the House of Commons. The Ministers are 
collectively responsible to Parliament (or, more correctly, to the lower House of 
Parliament) for the general policy, of the administration, and this responsibility 
may be enforced by Parliament by a direct vote of censure or want of confidence, 
or by defeating a Government measure in the House of Commons. The obliga¬ 
tion of a Cabinet to resign office when it loses confidence is however a rule of 
convention and neither House nor the two Houses together, possess any legal 

C Dwcr to dismiss any of the King's Ministers. This aspect of ministerial responsi- 
ility may therefore be called moral or political responsibility. 

This aspect of ministerial responsibility will be fully dealt with under Cl. (3), 
below. 

(B) But the ministers are responsible in a stricter sense. Each Minister is 
individually responsible to the /<nr for every act of the Crown in which he takes 
part. This is tnc legal responsibility of ministers which follows from two princi¬ 
ples—^) In order that an act of the'Crown may be recognised as an expression of 
the Royal will it must be done through some Minister and all orders given by 
the Crown must be countersigned by him.” (**) The Minister who thus takes p-'irt 
in giving expression to the Royal will, is legally responsible for it and for any 
tortious or criminal act done in pursuance thereof, and he cannot get rid ot his 
liablity by pleading that he acted in obedience to royal orders. Thus, as Dicey 
observes, a Minister is not only morally but legally responsible for the legality or 
the act in which he takes part. 

This aspect will be referred to again, under Art. 77 (2). post. 

There is a third aspect of ministerial responsibility, namely, the individual 
responsibility of each minister to the Crown, which form the subject of the presen 

(22) Hood Phillips. Constitutional Law, 

1952, p. 232 ; Wade and Phillips, pp. 60-61. 
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clause of Art. 75 of our Constitution. Theoretically, the Ministers arc still the 
servants of the Crown and so responsible to him for their acts, and this 
responsibility may be enforced by the prerogative of veto, dissolution, or dismissal. 
But as regards tne Ministers collectively , me King's power <;f dismissal may be 
said to be obsolete, the last instance ol its exercise being 17$3.- 3 Constitutional 
writers agree 2 ' that a dismissal of the Cabinet by the Crown, would now be an 
unconstitutional act, except* 4 in the abnormal case of a Cabinet refusing to 
resign or to appeal to the electorate upon a vote of no confidence in the 
Commons. The reason for the change in the <onstitution.il portion is thus 
explained by Keith 23 — 

"That a King should not dismiss a Ministry, which 'till command' the approval ol the 
Commons, is no doubt strengthened by the lact that dismissal, real or virtual, Iasi occurred 
in 1783 and 1807, before the Reform Act of 1832 gave power to the people, but it would be 
impossible to say that changed circumstances might not render cxirtisc of such authoiiiy 
necessary." 

As against individual Ministers for unconstitutional acts, the Crown’s power 
may be used by the Prime Minister,—to get rid of unpopular or inellicicnt 
colleagues, without bringing about a fall of the entire Cabinet. This power of the 
Crown has thus passed into the hands of the Prime Minister, and has enhanced 
the control of the Prime Minister over his colleagues. 1 

In modern times, however, the removal ol a colleague at the instance of the 
Prime Minister does not take the form ol a 'dismissal' by the Crown on the advice 
of the Prime Minister. 2 The Prime Minister ask*, his colleague to resign and 
when so asked, the latter has practically no alternative than to resign, 3 though, 
of course, he may try to obtain the sympathy of the House by making a state¬ 
ment on his resignation, it may he stated that cases of such resignation in 
England arc not infrequent, but before asking a c o'league to resign, the Prime 
Minister has to carefully weigh the popularity or influence of such colleague both 
within and outside the House, and in cases of maladministration of any particular 
department, the Prime Minister usually avoids removal of the colleague bv 
transferring him to some other department. 

(B) Australia. —Sec. 62 of the Australian Constitution says* 

".the member of die (Executive) Council shall hold office during lus (Governor- 

General's) pleasure." 


A Federal Minister was, in fact, removed under the above provision, for 
refusing to carry out the obligations of Cabinet usage.- 

(C) Canada .—-The members of the Canadian Cabinet or Privy Council’— 

"may from time to time be removed by the Governor-General" (S. II B. N. A. Act) 

But, as in England, the collective dismissal of the Cabinet by the Governor- 
General has become obsolete, though the right legally remains. 3 1 

Similarly, the power to remove individual Ministers is exercised through the 
device of a request by the Prime Minister to resign. 3 

(D) Fifth French Republic.—An. 8 of the French Constitution of I9.S8 snvs— 


"At the proposal of the Premier, the President of the Republic shall appoint th«- other 
members of trie Government and shall terminate their functions." 

A* England, the power of dismissal of the Ministers individually belongs 


(23) Keith. British Cabinet System. 1952, 
p. 279. 

(24) Jennings. Cabinet Government 1959. 
PP- 408-11 ; Chalmers & Hood Phillips. 
Constitutional Law, p. 200. 

To ask a Prime Minister who enjoys the 
confidence of Parliament to resign would also 
be treated similarly—the last instance of 
such a case having taken place in 1834. 

(25) Cf. Keith, Constitutional Law. p. 162. 

(1) Jennings, Constitution of Ceylon, 

p. 100. 


(2) The last instance of a ‘formal dismis¬ 
sal’ took place in 1792. 

(3) Keith, British Cabinet Svstcm. 1952. 
p. 77 ; Jennings. Cabinet Government 1959. 
p. 214. 

(2) Kerr. Law of the Australian Consti 
union, p. 218 -n. 

(4) Keith. British Cabinet System. 1953, 
pp. 280-1. 

(3) Dawson. Government of Canada, 1949, 
pp. 190, 206. 
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to the head of the State, but he exercises this power at the instance of the Prime 
Minister. 

(E) West Germany.—An. 64 (I) of the West German Constitution of 1949 

says 

“The federal ministers are appointed and dismissed by the federal President upon the 
proposal of ihc federal Chancellor." 

This provision is similar to that of the French Constitution of 1958, just cited. 

(F) japan. —Art. 66 of the Japanese Constitution provides— 

"The Cabinet, in the exercise of executive power, shall be collectively responsible to 
the Diet.” 

Arts. 69-71, further, elaborate the above principle— 

"69. If the House of Representatives passes a no-confidence resolution, or rejects a 
confidence resolution, the Cabinet shall resign en masse, unless the House of Representatives 
is dissolved within ten (10) days. 

70. When there is a vacancy in the post of Prime Minister, or upon the first convocation 

of the Diet after a general election of members of the House of Representatives, the Cabinet 
shall resign en masse. . „ .. . „ . , 

71. In the cases mentioned in the two preceding articles, the Cabinet shall continue its 
functions until the time when a new Prime Minister is appointed." 

Art. 68, again, provides— 

••.The Prime Minister may remove the Ministers of State as lie chooses." 

The special features of the above system arc as follows: 

(«) Instead of giving the power to dismiss individual Ministers to the head 
of the State (Emperor), the power is explicitly given to the Prime Minister. This 
power of the Prime Minister is not subject to any specific approval of the Legis¬ 
lature or any other limitation. He can exercise this power without any fetter 
so long as he is himself sure of retaining confidence of the .Legislature. 

(b) The Legislature has no power of enforcing the individual responsibility of 

a Minister. , ..... - , ~ . . 

a Though Art. 66 says that the collective responsibility of the Cabinet is to 
ct, it is only the vote of the House of Representatives which can enforce a 

Cabinet to resign (Art. 69). .... , „ 

(</) The power of the Cabinet to dissolve the House of Representatives on a 
vote of non-confidence is limited by a time-limit of 10 days. 

(e) The constitutional obligation of the Cabinet to resign is restricted to the 
case of a direct vote of the House of Representatives expressing want of confi¬ 
dence. There is no constitutional obligation to resign on an adverse vote on any 
particular measure, as such. But it is expected, perhaps, that upon the failure of 
the Government on a major question of policy, the Cabinet itself would bung 
a resolution of confidence in the House. 

m There is express provision as to what should happen when there is a 
vacancy in the post of Prime Minister. In such a case, the other members of 
the Cabinet must resign in a body, but carry on the functions of the Cabinet 

until a new Prime Minister is appointed (Art. 71). . 

(G) Ceylon. —Sec. 49 (1) of the Ceylon (Constitution) Order in Council, 1946, 

P ' m ! ' ■ Minister_shall hold office during His Majesty’s pleasure: Provided that 

any MiSster_may at any time resign his office by writing under his hand addressed to 

the Governor-General." 

(H) Government of India Act, 1935. —Sec. 10 (1) provided 

• The Governor-General’s Ministers shall-hold office during his pleasure." 

Sec. 51 (I) made similar provision as regards Provincial Ministers. 

India 

Cl (2) : President's power of dismissal. 

On this nuestion. a distinction should be made between the power to dismiss 
inaiShrf S -nd -he power .o Hisn,iss the Prinre Minister (because the 
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dismissal of the Prime Minister who enjoys the confidence of the majority in 
Parliament would virtually mean the'dismissal of the Council of Ministers). 


I. The power to dismiss the Prime Minister. 

(A) England. —As has been stated already (p. 445, ante), even though theoreti¬ 
cally the Crown may be said to possess the power to dismiss the Cabinet collectively 
or to dismiss the Prime Minister who enjoys the confidence of the House of 
Commons, its use now would be regarded as obsolete. The dismissal of a Prime 
Minister, it should be noted, amounts a dismissal of the Cabinet as a body because 
he is the leader of the Cabinet and his resignation or dismissal would dissolve the 
Cabinet. 


(B) Government of India Act, 1935. —Under the Government of India Act. 
1935, the Governor was not bound to act according to the adxicc of the M nisters 
regarding matters in which his special responsibilities were involved. He had. 
therefore, the right to dismiss Ministers (including the Prime Minister), while- 
having the confidence of the Legislature, if he considered that their policy was 
injurious to the public interests, affecting his special responsibilities. 

Thus, the Sind Premier Alla Bux was dismissed on a per>onal ground, viz., 
that of renunciation of honour, by reason of which he had lost the confidence of 
the Governor. Similarly, Premier Fazlul H»u| of Bengal was forced to resign on 
29ih March, 1943, even though his Progressive Coalition Partv had a majority in 
the Legislature. Again, the Punjab Minister Shaukat Hvat Khan was dismissed 
on 26th April, 1944, for bad conduct. 

But even after the abolition of the special responsibilities of the Governor- 
General under the Government of India Act. 1935, as adapted in Pakistan, the 
Pakistan Premier Nazimuddin was dismissed by the Governor-General in 1953 on 
the ground that he was unable to solve the acute problems before the country,— 
without obtaining a verdict of the Legislature on the matter. There is no doubt 
that the dismissal of a Chief Minister on ground of policy, was a unique event. 

(C) India. 


(</) It is obvious that if the English precedent is to be followed under the 
Constitution, it would be improper for the President to dismiss a Council of 
Ministers or a Prime Minister, so long as the Prime Minister enjovs the 
confidence of the House of the People. This conclusion may be supported bv the 
provisions of the Constitution itself, namely, that while cl. (2) makes the 
Ministers’, individually, to hold at the pleasure of the President, under cl. (3). 
they are, collectively responsible to the House of the People. There would be a 
breach of cl. (3) if the President were to interfere with the collective responsibility 
of the Council of Ministers to the House of the People by dismissing them while 
thev, collectively, retain the confidence of the House of the People. A dismissal 
ot the Prime Minister would also amount to dismissal of the ‘Council of Ministers’ 
because Art. 74 (I) expressly states that the Prime Minister shall be ‘at the head’ 
of the Council of Ministers. 

(6) But though it would be unconstitutional for the President to dismiss a 
t.minal °f Ministers of the Union so long as they retain the confidence of the House 
ot the People, or for the Governor of a State to exercise a similar power with respect 
to the Council of Ministers of the State, there are some cases where the President is 
empowered by our Constitution to exercise the power against a Council of 
Ministers in a State. 

Art. 356 empowers the President to assume all the powers of a State 
Go\ eminent to himself if he is satisfied from a report of the Governor that a 
situation has arisen in which the government of the State cannot be carried on 
in accordance with the provisions of the Constitution. It is evident, therefore 
whh C - VCn .. l 1 hou 8 h the Governor cannot directly dismiss his Council of Ministers 
nnc it still commands the confidence of the maioritv in the Legislative Assembly 
f ° r Ihe G .°I ern ° r >° securc , a dismiss'll of the Ministry through the 
^ y in power is violating 
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the provisions of the Constitution. In July, 1959, <hus, the Governor of Kerala 
secured the dismissal of the Namboodripad Ministry, by reporting to the President 
that tlu* Government was misusing the governmental machinery and funds for 
party purposes and that the administration of the State could not be carried on 
in accordance with the provisions of the Constitution, wihout dismissing the 
Ministry and holding a fresh election after dissolving the Assembly. 5 • 

II. The power to dismiss other Ministers indiindually. 

Under the present clause, the President shall have the power to dismiss the 
Ministers individually. According to English precedents (p. 439, ante), this power 
will be exercised by the President on the advice of the Prime Minister, to remove 
an undesirable Minister even though the latter may still command the support 
of the majority in the House of the People. In practice, a ‘dismissal’ is not 
necessary, for a Prime Minister’s request to a colleague to resign, is regarded as 
an order. 7 

As Dr. Ambcdkar explained in the Constituent Assembly, the normal mode 
of dismissal of a Minister or Ministry is by a vote of no-confidence in the House 
of the People. But it may sometimes happen that even though a Minister’s 
administration be corrupt, he mav still command the confidence of the majority 
of the House. In such cases, the President is given the power to dismiss a corrupt 
or otherwise undesirable Minister, notwithstanding the fact that he is not thought 
undesirable by the majority in the House of the People. 


Resignation of Ministers. 

The absence of anv specific provision to the effect docs not imply that a 
Minister cannot resign his office. Even the resignation of the Council of Ministers 
or of the Prime Minister on a defeat in the House of the People is not expressly 
provided for. The whole thing will be governed by convention, as in Em'and. 
It follows, therefore, that an individual Minister may tender his resignation under 
a writing addressed to the Prime Minister* but the resignation would be effective 
only if the President accepts the same, on the advice of the President because a 
Minister "shall hold office during the pleasure of the President”. It has been 
stated in another context that the resignation of the Prime Minister is. by 
convention. foPowcd by the resignation of his colleagues.* Tt has also been 
pointed out that when a Prime Minister decides to replace a colleague, he simHy 
requests the latter to resign and such request is. as a matter of rule, respected 
because it is more honourable than being dismissed by the head of the State, 
on the advice o f the Prime Minister.* _ 

(S) Delhi Hindusthan Standard. 18-8-1959. 

(6^ We had another instance of dismissal 
of a Prime Minister when the Sadar-i-Rivasat 
of Tammu and Kashmir dismissed Premier 
Abdullah in August. 1953. Such action 
must, however, be regarded as a marginal 
instance and should . not A c ' ,cd 7 - fo , , ?v of 
purpose of intcrp-ctation of Art. i5 (2) of 
The Constitution of India, for the following 
reason*—ft' Though it was understood that 
the Sadar-i-Pivasafs position was similar to 
that of the Governor of a State, the pros i- 
sinns of the India- Constitution rdating to 
ministerial rcsnnn«ihilitv were not of their 
own force, applicable in Jammu and Kashmir. 

?«N Secondly. Abdullah was d.stmssed on the 
' * that he was engaged in sub\er«i\c 

Ovules against the security of the State. 

H-rc was an exceptional case where the 
inrorrsts of the na«cent State of Jammu & 

Kashmir and its peculiar political situation 
cal'ed for such action as a matter of com¬ 
pelling necessity’. 


While observing that the Crown’s nower 
to dismiss a ministry has become obso’ete, 
Keith in his British Cabinet System has 
said— 

"That a King should not dismiss a M : ni«- 
trv. which still commands the ap-roval of 
the Commons, is no doubt strengthened bv 
the fact that dismissal, real or virtual. ’a*t 
occurred in 1783 and 1807 before the Reform 
Act of 1832 gave nower to the peon’e. lv-t 
it would be impossible to sav that changed 
circumstances might not render exercise of 
such authority necessary.” 

The case in Tammu & Kashmir mav be 
regarded as such an exceptional case. 

f7> In 1963. Union Minister Malay* va 
resigned on account of certain allegations 
against him personally. 

(8V Tennings. Cabinet Government. *959. 
pp. 83-8. - y 

(9T Munro. Governments of Europe, p. 9(>. 
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Position of Prime Minister in the Cabinet. 

(A) England. —The Prime Minister is the lender of the Cabinet. lie gains 
this position as the head of the party in majority in the House of Commons 
When an existing Cabinet resigns, the King calls for the leader of tlit p.irtv thtn 
in majority in the Commons and asks him to form a new Cabinet, of which he 
becomes the Premier. The first function of the Prime Minister, thus, is the choice 
of co'lea cues or Ministers. Theoretically, the position of the 1 rime Minister is 
only primus inter pares (Lord Morle V) or ‘the first among equals. But in practice, 
all members of the Cabinet must refer to the Premier, and when any <'nc of '« > 
disagrees with him lie ought in strictness to resign. He has thus been th.scnbed 
as “the keystone of the Cabinet arch" (.Sir II ilham Harcourt). He is. in fact the 
working head of the State. lie not only selects Ministers and assigns to them 
their office,* but can compel any one of them to resign. 1 he other ministers 
virtually hold their office at the pleasure of the Prime Minister 

The Prime Minister exercises a general supervision over all the departments 


and nothing of moment that relates to the general policy can be transacted without 
his advice. He stands between the Crown and the Cabinet. I hough indiudual 



dissolution of Parliament: (t Hi) power of allocating business to his colleagues and 
of transferring them from one department to another and of finally securing their 
dismissal or resignation, individually, if circumstances so demand : in short, the 
power to construct or reconstruct the Cabinet: ft Hi) power to exercise a general 
supervision over the Departments and to settle inter-Departmcntal differences, and 
to secure the co-ordination and implementation of the Cabinet policy. 

(B) Canada .—As Riddell 1 * observes, the Prime Minister of Canada is not as 
free ns the Prime Minister of England. One of the reasons is that the Canadian 
Cabinet is always too large to function well as a 'thought-organization. Another 
is that under the Canadian Constitution, it is the Cabinet and not the Senate 
which represents the federal aspect in the Central Government.*- 1 * 

The Cabinet not only represents the Provinces but also all groups of sectional 
interests in the country and even in the Cabinet deliberations, the Ministers 
openly put forth the views of the interests which they represent. Owing to so 
many conflicting interests, the task of the Prime Minister becomes obviously more 
difficult to secure solidarity and unanimity in Cabinet decisions. It is onlv through 
the party organisation that the Prime Minister is able to perform this difficult task 
and in this the Canadian Prime Minister has so far been favoured by the fact 
that the two-party system still obtains in that country. 

(O India.—It is noticeable, in the first instance, that the office of the Prime 
Minister (and of the Chief Minister of a State!, which was not mentioned in the 
corresponding provisions in the Government of Tndia Act. 1935, has been formally 
specified in the Constitution (Arts. 74 (1!; 163 (1)]. - 

There is no doubt that it is the personality of the bo’der that shapes the 
actual status of any office. It is. therefore, not difficult to understand what Lord 


(10) Cf. Chamberlain forcing Eden ft D"ff 
Conner in resign, in 1938—Keith. Constitu¬ 
tional Law. p. 152. 

(11) These are prerogatives of the Crown 
who exercises them on the advice of the 
Prime Minister. 

c2—57 


(12) Riddell. Some Aspects of the Theo-ies 
and Workings of Constitutional Law. 1932, 
pp. 108-9. 


(13) Dawson. Government 
1949, pp. 211-2. 
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Oxford and Asquith meant when he said—“the office of the Prime Minister is 
what its holder chooses to make it”. 

As to the achievements of our first Prime Minister, Pandit Nehru, the Author 
observed at p. 444 of Vol. II of the previous Edition— 

“Owing to the outstanding personality and qualities of our first P. ime Minister, 
it may be said with confidence that the Prime Minister under our Constitution 
has been functioning as the keystone of the Cabinet arch as in England. He is 
not only the leader of the majority party and chairman of the Cabinet, but he 
is shouldering the responsibility of the key Ministry of External Affairs and is 
acting as the spokesman of the country in every international matter of moment”. 

There is, however, one aspect of the functions of a Prime Minister which 
should be considered impersonally, for no country can be assured of a perennial 
stock of leaders of outstanding personality. 

Though in England, there have been Prime Ministers who have taken up 
important portfolios like Defence. Foreign Affai s or Chancellorship of the 
Exchequer, usually the Prime Minister takes no other office save that of the office 
of the first Lord of the Treasury which has only nominal duties attached to it, 
and, as a foreign critic has observed, 14 whenever the charge of an onerous Depart¬ 
ment. such as Foreign Affairs, has been combined with Prime Ministership, it 
“has always worked to the disadvantage of both offices concerned". 

The object of aloofness from departmental duties is to enable the Prime 
Minister to perform his primary function under the Cabinet system, viz., the 
function of co-ordinating tnc po'icy of the Government.'* Before the evolution of 
the Cabinet svstem, this task of co-ordination be’ongcd to the Crown who was 
the fountain of all authority and this continued to be the position during the early 
days of the Cabinet when the King used to preside over its meetings. But with 
the growth of the modern Cabinet and the retirement of the Crown from that 
bodv, the task of co-ordination naturally fell uoon the Prime Minister. 14 

Though it is not possible for a modern Prime Minister to exercise such a 
close supervision over every department as it was possible for Sir Robert Peel to 
exercise, the ideal that the Prime Minister should be conversant with the affairs 
of the entire administration is still there. This docs not mean that the Prime 
Minister must intermeddle with the day-to-day administration of every Depart¬ 
ment and overshadow the Minister in charge. It only means that he must know 
what is happening and whether the different Departments arc working as an 
integrated whole. 1 ' _ 


(14) Neumann. European & Comparative 
Government. I960, p. 39. 

(15) Morrison. Government & Parliament. 
1954 po. 37-8. 

(16) Cf. Stout, British Government. 1953, 
p 72 ; Jennings. Cabinet Government, 

p. lfi3 - .. . 

(17) This need for co-ordination, pointed 
out at p. 475 of the Third Edition of this 
Commentary, has also been emphasised bv Sri 
Chanda in his Indian Administration (1958. 
pp. 82. 91). but he suggests the solution that 
groups of inter-related Ministers should be 
placed "under the general supervision of 
senior Ministers, without portfolio ". This 
suggestion, in fact, strengthens the view ex¬ 
pressed in this Commentary that it is the 
Prime Minister himself who must be a 
Minister without portfolio, taking up the 
work of co-ordination. Even if a number 
of Ministers without portfolio be created, 
there would arise the need for placing some¬ 
body above them if unity and discipline 
amongst the Council of Ministers is to be 
secured, together with the leadership of the 
Prime Minister. If the business of co ordi¬ 
nation is not at present being satisfactorily 


done by Cabinet Committees (as observed by 
Sri Chanda), is it because the Prime Minis¬ 
ter is presiding over each of these Com¬ 
mittees or because neither the Ministers 
constituting these Committees nor the Prime 
Minister have sufficient time to devote to 
the huge task of co-ordinating the affairs 
of such a colossal governmental structure? 
The remedy lies not in excluding the Prime 
Minister from the Cabinet Committees (in 
fact, it is difficult to reconcile the idea of 
excluding him with the responsibilities of 
the Prime Minister as the ‘keystone of the 
Cabinet arch' and his responsibility to Par¬ 
liament as the head of the Council of Minis¬ 
ters) but in allowing the Prime Minister to 
have more time to tackle the overall prob¬ 
lem for which he alone is best fitted. 

The truth, as Herbert Morrison (Govern¬ 
ment & Parliament. 1954. pp. 37-8) has 
observed, is that "the first and most impor¬ 
tant noo-depart mental Minister is the 
Prime Minister himself. He has many duties 
and plenty of work to do. but he has no 

departmental functions....He is of 

course, eminently a co-ordinating Minister . 
As Atlee. himself a Prime Minister has said 
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While all major questions of policy are decided in the Cabinet, somebody has 
to see that all the major questions are brought before the Cabinet and that the 
Departments do not go their own way in implementing the decisions ol the 
Cabinet. Then there must be some authority to settle the dillerences between 
the Departments or Ministers inter se which are inevitable inasmuch as the same 
problem is looked at from different standpoints by different Departments. 1 his 
is the function which a Prime Minister must necessarily perform if the Cabinet 
system is to work successfully, and it is not possible for a Prime Minister to per¬ 
form this function unless he is in touch with the affairs of every Department. 

In a vast country like India with the extraordinary volume of governmental 
business to be transacted, the importance of this function can hardly be 
exaggerated. If, therefore, it becomes difficult for a Prime Minister, in the Inline, 
to act as the head of a Department as well as to act as the co ordinator of policy, 
with proper justice to both the functions, it would be preferable lor the Prime- 
Minister to confine himself solely to the task of co-ordination* : and, if necessary, 
to convert the Cabinet Secretariat into a full-fledged Ministry of Co-ordination. 
Theoretically, of course, co-ordination is the task of the Cabinet itself (see p. 424, 
ante), but it is too much loaded with questions of policy to be able to attend to 
the work of co-ordination systematically and thoroughly." 

It may be pointed that Pandit Lai Bahadur Shastii. who has succeeded Pandit 
Nehru as our second Prime Minister, in 1964, subsequent to the foregoing 
comments, has not taken up any portfolio. He would, therefore, be free to apply 
himself more fully to co-ordination. 


Effect of the death or resignation of the Prime Minister. 

While the resignation of other ministers merely creates a vacancy, his resig¬ 
nation or death dissolves the Cabinet.'* It follows that the Prime Minister can, 
by a personal resignation, force a dissolution of the Government. 

But in either case, there is no vacuum. By constitutional practice, notwith¬ 
standing the formal dissolution of the Cabinet, the Prime Minister and his 
colleagues remain in office until a new ministry is constituted. If the nevy Prime- 
Minister retains the Ministers of the previous Cabinet, no formal re-appointment 
takes place. If, on the other hand, he docs not approve of anv of them, he is 
asked to resign, failing which he is dismissed. The same thing happens with the 
rest of the Ministers when the Prime Minister dies." 1 

Thus, when Eden resigned, on grounds of health, in January 1957, his 
successor Macmillan replaced some of the members of the existing Cabinet, but 
not all. . 

The constitutional practice was thus explained by Baldwin when many of the 
Ministers of the Macdonald Cabinet were retained in the Ministry formed by 
him in 1933, without a formal re-appointment, and the constitutionality of the 
action was challenged in Parliament: 

** . . . When a Prime Minister resigns the King, if he accepts the resignation, immediately 
sends for some one to carry on the Government. Everyone places his resignation in the hands 
of whoever is to form the Government, so as to give him a free hand to make any changes 
he may think desirable, but until any one or all of those resignations arc accepted the 
office goes on without any break at all, and no Minister receives a seal afresh or is sworn in 
those circumstances, unless a change is invoked by a resignation having been accepted ar.d 
some one else taking office. That is a summary of the constitutional position which has been 
the practice . . . for about ISO years or more". 

In India, the position appears to be clearer. For, Arts. 74 (1) and 163 (1) 
provide that “there shall be a Council of Ministers” to advise the President and 


(The labour Party in Prospective. 1937. 
quoted in Herbert Morrison, ibid.), though 
the Prime Minister may. in the task of co¬ 
ordination. take the assistance of a small 
group of members of the Cabinet “whose 
specific function is co-ordinating policy and 
giving general direction*’, "the Prime Minis¬ 


ter is necessarily the responsible head of the 
Ministry", so that the Prime Minister can 
not relieve himself of the duty of effecting 
an overall co-ordination. 

(18) Keith. Cabinet Government. 1932. 
p. S3: Jennings. Cabinet Government. 1951, 
pp. 72-3. 
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the Governor, respectively. There cannot, therefore, be any interregnum and the 
resigning Council of Ministers must carry on until it is replaced by another. The 
above provision, in effect, codifies the English principle that— 

"It is essential to the parliamentary system that a Cabinet should be formed, and the 
Cabinet must remain until its successors have been appointed.”** 

The position of individual Ministers. 

(A) England .—In England, though individual Ministers have a right of access 
to the Sovereign on matters concerning their individual departments, the con¬ 
vention is settled that all important communications must be made only through 
the Prime Minister; even on minor matters, the communications made by a 
Minister individually, should be made known to the Prime Minister either before 
or after such communication. 20 It would not be constitutional for the King also 
to deal with individual Ministers behind the back of the Prime Minister. In 
short, the Crown must not act in such a manner as to interfere with the collective 
responsibility of the Cabinet as a body to Parliament. 20 

Though each individual Minister normally carries on the business of some 
Department or branch of the administration and makes decisions relating thereto; 
on matters of policy, 21 he has to refer to the Cabinet through the Prime Minister, 
who exercises a general supervision over the work of all Departments. As 
Gladstone explained— 

"The nicest of all adjustments involved in the working of the British Government is that 
which determines without formally defining the internal relations of the Cabinet. On the one 
hand, while each Minister is an adviser o! the Crown the Cabinet is a unity, and none of its 
members can advise as an individual without or in op|>osition. actual or presumed, to his 
colleagues. On the other hand, the business of the State is a hundred-fold too great in volume 
to allow of the actual passing of the whole under the view of the collected Ministry. It is, 
therefore, a prime office of discretion for each Minister to settle what arc the departmental 
acts in which he can presume the concurrence of his colleagues, and in what more delicate or 
weighty or peculiar cases he must positively ascertain it.” 

The individual Minister is obliged to refer matters of moment to Cabinet 
decision by reason of (a) the rule that impoitant communications to the Crown 
can be made only through the Prime Minister ; {!>) the supervision of the Prime 
Minister, to secure the working of a unified policy through the different Depart¬ 
ments. On this latter point, Gladstone said— 

"In a perfectly organised administration, such for example was tha. of Sir Robert Peel in 
1841-6, nothing of great importance is matured, or would even be projected, in any Dcparunent 
without his personal cognizance ; and any weighty business would commonly go to him before 
being submitted to the Cabinet.” 

(b) India .—The principle of collective responsibility is embodied in our Con¬ 
stitution. in Art. 75 (3). The words ‘a Council of Ministers with the Prime 
Minister at the head to aid and advise the President*, read with the principle, 
shows that our Constitution seeks to follow the English convention, to lay down 
that the President is to act with the advice of the Council of Ministers as 
communicated through the Prime Minister, who is expressly described as the 
‘head* of the Council of Ministers (Art. 74 (1)J. and not upon that of individual 
Ministers, at least in matters of importance. Of course, Art. 78 (c), post, suggests 
that an individual Minister may have access to the President on matters concerning 
hU own department, but then, the President shall have the power of rclcrnng 
the question to the decision of the Council of Ministers only through the Prime 
Minister [see further under Art. 78. post). In short, all matters of policy shall be 
an affair of the Council of Ministers and not that of individual Ministers and ir 
an individual Minister seeks to develop a policy without approval of the e,ouncii 
and places the same before the President, the Prime Minister may force him to 
resign. 22 _____ 


(19) Jennings. Cabinet Government, 1951, 
p. 50. 

(20) Keith, Constitutional Law. p. 157. 


(21) Lowell, Government of England. 

Vol. I. p. 74. , _ , 

(22) Cf. Jennings. Constitution of Ceylon 
p. 82. 
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Analogous Provision.— Similar provision is made in Art. 164 (1) as regards 

• . .. .V. C.n.ar 


Ministers in the States. 


Clause (3). 
Other Constitutions 


(A) England .—Collective responsibility of the Cabinet to Parliament is a rule 
of convention. It means that the Ministers arc. as a body, responsible to 1 arlia- 
ment for the policy of the administration. The principle cannot be better explained 
than in the words of Lord Morley— 

..a. , ecncral rule every important piece of departmental policy is taken to commit the 

the Sovereign and before Parliament, as if they were the views of one man. 

Lord Salisbury similarly said, in 1878— 

"For all that passes in Cabinet every member who docs not resign is absolutc-h* and 
irretrievably response and has no right afterward* «• «ay that^he agreed ^m.onc ^a^t^a 

to Parliament can be upheld. ’* * 

Collective responsibility docs not mean that every memberof ^ 
must be present whenever a decision is taken; it means that Mien a «dcus ori has 
been taken bv the Cabinet, every Cabinet Minister must \otc for it m 1 arlwintm, 
and even defend it outside Parliament. Except when unavoidably absent, every 
Minister must vote for every Government proposal.” * 1 On rare occasions, he may 
be allowed to abstain from voting (c.g., questions relating to .natters of conscience) 
but is never allowed to vote against a Government measure. 

In the words of Lord Salisbury, it means that- 

.s.-s .-erffs 

secrecy of what passes at a Cabinet meeting.' so that dissensions may not be 
brought to light.' The only exception is that a resigning Minister is allowed to 
make a personal explanation to the House without raising a debate. ... 

The normal convention that a Minister dissenting from the Cabinet dee s on 
on a matter of policy must resign' was. of course, allowed to be violated during 
the Coalition Government of 1932. by allowing the Liberal members o: the Cab.net 
to disagree to the fiscal policy of the majority of the Coal non Cabinet, but the 
exception, which was allowed under national crisis, moved unworkable, at d the 
dissentient members had to resign. This exception thus proves the generality of 
the normal convention. .. f 

While the Cabinet as a whole is responsible to Parliament for the policy of 
the government, *he* Ministers are also individually answerable to Parliament for 
the work of the Departments under their respective charge When the action 
of a Department is criticised in Parliament, the Cabinet usua ly comes m support 
of it, so that it becomes a question of confidence in the Cabinet itself. Itmay 
happen, however, though rarely, that the Minister has acted contrary to the policy 


(23-24) Keith, British Cabinet System, 
1952, pp. 92, 95, 97. . , _ 

(25) Lady Cecil. Life of Marquis of Salis¬ 
bury, Vol. 11, pp. 219-220. 

(1) Jennings, Cabinet Government, 19al, 

p. 258. 

(2) Keith, Constitutional Law. pp. 1>». 
156; Jennings. Constitution of Ceylon, p. 84. 

(3) This exception is embodied in the 
Rules of Procedure and Conduct of Business 


in our Parliament. Thus, r. 199, of the 
House of the People says— 

‘•(1) A member who has resigned the 
office of Minister may with consent of the 
Speaker, make a personal statement in ex¬ 
planation of his resignation. (4) There 

shall be no debate on such statement, but 
after it has been made, a minister may make 
a statement pertinent thereto." 
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of the Cabinet or that the conduct of the officials for which the Minister is held 
responsible is unjustifiable, in which case, the Cabinet i.e., the Prime Minister, 
does not come in aid, and, as a result, the Minister concerned has to resign. 4 5 * 

It is also an established convention that the resignation of the Prime Minister 
entails a retirement of the entire Cabinet, though, of course, there is no bar against 
any individual Minister being taken into the successor Cabinet. 2 

(B) Canada .—It has already been pointed out (under Art. 74 (1), ante) that 
though the principle of Cabinet responsibility to the Legislature is not to be 
found anywhere in the British North America Act. it has been accepted in Canada 
and established by convention. Hence, on a defeat of the Cabinet in the House 
(if Commons, the Cabinet must either resign in a body or advise the Governor- 
General to dissolve the House. 4 


The principles of Cabinet solidarity and secrecy are also adhered to in 
Canada. As soon as the Cabinet makes a decision on any question, it is the 
decision of every individual Minister whatever may have been his personal views 
on the question, and he cannot give out his views either in Parliament or to the 
public. While it is open to any Minister to resign at any time, yet so long as 
the Ministry lasts, there can be no expressed difference of opinion on any Govern¬ 
ment measure or action—there must be unanimity in the position taken in public 
—the Ministry must be one. Whenever a Minister disagrees with his brethren 
in a matter of governmental action he should tesign ; he cannot avoid his consti¬ 
tutional responsibility for every governmental action or measure taken while he 
is a Minister.* 


As in Lngland, an exception to the rule of Cabinet solidarity and secrecy is 
admitted when an individual Minister resigns owing to difference with his 
colleagues. In such a case, the practice in Canada, however, differs substantially 
from the Lnglish practice; for, in Canada, not only is the resigning Minister 
allowed to explain the reasons for his disagreement, but a debate is also allowed 
thereon, which inevitably leads to a disclosure of the inner working of the 
Cabinet/ 

(C) Fifth French Republic. —Art. 20 of the French Constitution of 1958 
provides— 

"The Government shall be responsible to Parliament in the manner provided in Arts. 
49 and SO.” 

The provisions of Arts. 49-50 are— 

Art. 49— 


"The Premier, after deliberation by the Council of Minister', shall make the Government 
responsible, before the National Assembly, for its programme or. should the occasion arise, for a 

**' 11 ''FassaBc^f^^modo^ of Censure by the National Assembly shall automatically question the 


Iforuf.T.hi membcr, 0 "compri5inV*Vhc"A*»embi\V should""lhc motion of ccn.urc be rcicc.cd 
its members cannot introduce another motion of censure during the same session, cxc.pt 

,ht The 'premier may" after 'deiibemtion by the Council of Ministers make the Government 
responsible before the National Assembly for the adoption of a particular text. 1,1 * hl * c * s £ 
,1m text shall be considered as adopted, unless a motion of censure, field during ,hc ’'5!'}, 
four hours that follow, is carried under the conditions provided for in ihc p^,d? c la? of 
The Premier shall have the right to request the Senate for approval of a declaration 

general policy”. _ 


(4) A situation like this arose in India in 
1957, when Sri Lai Bahadur Sastri. Minister 
for Railways, had to resign on account of 
Railway accidents. 

(5) Dawson, Government of Canada. 19-tv. 

p. 202. 


(6) Riddell Canadian Constitution in Form 
and in Fact. 1923. p. 20. 

(7) Dawson, Government of Canada. 1949, 

p. 221- 
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Art. 50- 

"Whcn the National Assembly adopts a motion of censure, or when it disapproves the 
programme or a declaration of general policy of the Government, the I remier must hand the 
Tesignation of the Government to the President of the Republic . 

Under the new Constitution, thus, a Government is obliged to resign in one 

of three contingencies: . . . t VT . . . .. 

(a) When defeated by a simple majority in the National Assembly on the 

general programme or policy of the Government (Art. SO). 

(b) Failure to carry out the passage of a Bill by the Nation.il Assembly on 

the text of the Bill as presented bv the Government, when the Premier so insets 
(Art. 49, para. 3). An absolute majority is required for the success of the Govern¬ 
ment in this case. , . 

(c) On a motion of censure on the Governments general policy, brought 
under the signature of at least one-tenth of the members of the Assembly (An. -5 ). 
para. 2). and carried by an absolute majority of the members of the Assembly. 

Though Art. 20 speaks of responsibility to Parliament, it is the vote of the 
lower Chamber, namely, the Assembly, that counts. 

(D) Eire.—An. 28 (4) of the Constitution of Eire. 1937. says— 

"(41 1 The Government shall be responsible to Dail Eircann. 2. The Government shall 
meet and act as a collective authority, and shall be collectively rcspon>iblc for the Dc|»artmcnt 
of Slate administered by the members of the Government.” 

Art. 28 (10), again, provides— 

"(101 The Taoiseach shall resign from office upon his ceasing to retain the support of a 
majority in Dain Eircann unless on his advice the President dissolve* Hail Eircann and on 
ihe reassembly of Dail Eircann after the dissolution the Taoiseach secures the support of a 

majority in I I J a,1 |h ^ ,r y a n 0 " scach at any limc resigns from office the other members of the 
Government shall be deemed also to have resigned from office, but the Tjdjejch and the 
other members of the Government shall continue to carry on their duties until their successors 
shall have been appointed." 

(E) Japan.— The relevant Articles of the Japanese Constitution of 1946 
provide— 

“Article 66.—The Cabinet, in the exercise of executive power, shall l>c collectively 

” S Py?ri£!& 69.—If I?he*’ House of Representatives passes a no-confidcncc resolution, or rejects 
a confidence resolution, the Cabinet shall resign en masse, unless the House of Representatives 

,S dl Article 70.—When there***!*® vacancy in the post of Prime Minister or upon the con¬ 
vocation of the Diet after a general election, the Cabinet shall resign en masse 

Article 71 .—In the cascss mentioned in the two preceding articles the Cabinet shall 
continue its functions until the time when a new Prime Minister is appointed. 

(F) Ceylon.— See. 46 (I) of the Ceylon (Constitution) Order in Council. 1946. 
savs— 

' "There shall he a Cabinet of Ministers . who shall he collectively responsible to 

Parliament." 


India 

Cl. (3) s Collective responsibility of Council of Ministers. 

This clause provides for the collective responsibility of the Council of Ministers 
to the popular chamber of Parliament. 

(A) In England, each minister is responsible to Parliament for the acts and 
efficiency of his own department, and Parliament may sometimes insist on the 
resignation of an individual minister, rather than the resignation of the entire 
Cabinet. 8 A motion of no-confidcncc against the Ministry should be distin¬ 
guished from a motion of censure against a particular Minister. The former 
motion, if carried, leads to a resignation of the entire Ministrv but the censure 

(8) See instances of such individual resig¬ 
nation at the instance of Parliament, at 
p. 155 of Keith, Constitutional Law, 1939. 




456 


The Constitution of India 


[Part V 


of an individual Minister may not necessarily be taken as a want of confidence 
against the entire Ministry.* But, normally, a vote of censure on any one Depart¬ 
ment is regarded as a vote of censure on the entire Cabinet, unless, of cou-se, 
it is a question of personal unpopularity, misconduct or incompetence of that 
particular minister. 10 

(B) There is no provision in our Constitution for the individual responsibility 
of Ministers to Parliament. In conformity with Art. 75 (3) of the Constitution, 
R. 198 of the Rules of Procedure and Conduct of Business in our House of the 
People refers to motion of no-confidence in the ‘Council of Ministers’ and not 
individual ministers. It says— 

"(1) A motion expressing want of confidence ; n the Council of Ministers may be made 
subject to the following restrictions, namely: — 

( a ) leave to make the motion must be asked for after question and before the list of 
business for the day is entered upon ; 

(/,) the member asking for leave must, before the commencement of the sating of the 
dav, leave with the Secretary a written notice of the motion which he proposes to make. 

(2> If the Speaker is of opinion that the motion is in order, he shall read the motion to 
the House and shall request those members who arc in favour of leave being granted to rise 
in their places, and if not less than fiftv members rise accordingly the Speaker shall intimate 
that leave is granted and that the motion will be taken on such day. not being more than 
ten davs from the day on which leave is asked as he may appoint. If lewthan fifty mem¬ 
bers rise, the Speaker shall inform the member that he has not leave of the House. 

Hence a motion of no-confidcncc cannot be passed in our Parliament against 
an individual Minister. If the grant relating to a particular Ministry is refused 
bv the House of the People or a motion of adjournment to discuss a matter 
of urgent public importance 1 * relating to a Ministry or an ordinary motion 
reflecting upon the conduct of a particular Minister is earned, the Council of 
Ministers should take it as a censure against the Council collectively, unless it 
reveals the personal misconduct or incompetence of a particular Minister, in 
which ease the Prime Minister may ask that Minister to resign or advice the 
President to dismiss him. 

<To the House of the People’.—These words 
principle that the responsibility of the Ministry 
Legislature. Hence, a’ defeat of the Government c 
of States shall have no cfTcct on the tenure of the 
Council shall have no power to table a motion of 
against the Council of Ministers. 


expressly embody the English 
is to th*c lower House of the 
>n any measure in the Council 
Council of Ministers and the 
censure or want of confidence 


When a Ministry is not bound to resign on adverse vote. 

Sometimes. Government, while introducing a Bill, gives freedom to its own 
members "o vote for or against the measure.” because the measure is not one of 
Oo/tev to which the Government is pledged at the election. The defeat on such 
^ measure does not lead to a resignation of the Mints,ry The modern practice 
in England is towards a relaxation of the rigour of the old rule and he present 
rule mav he stated to be that unless it is a ouestion of policy, it is left to the 
Minis" . / itself whether thev would consider themsc ves morally hound to «s.gn 
upon AeiJ defeat on a motion.” A, the sa me time, the convention remains 

(9) Cf. Keith. Cabinet Government. 1952. 

' '(lO) Vo well. Government of England. Vol. 

T ’ (||j The ^first motion of no confidence 
' : n <t the Council of Minister* under the 
restitution was brought in September. 

1 961**'against the Nehru Cabinet by a 
Socialist Member. It was rejected bemuse 

it failed to secure the 5U P^ r * ° f *°vo7e of 
bers. The Speaker observed that °* 

censure was not governed by r. 198 but a 


motion of no-confidence could not be dis¬ 
cussed unless the requirements of the Rule 
were satisfied. , ... 

(121 Rr. 56. 186 (in> of the House of the 
Peonlc : Deb. of the Prov. Parliament. 21 -3-50. 

(13) In our Parliament, such freedom nas 
sometim-s benn offered in connection with 
social legislation. c.g., reform of Hindu 
marriage laws. ,qci 

(141 Ke : th. Cabinet Gov-r-m-nt. w- 
pp. 210. 215: Jennings. Cabinet Govern¬ 
ment. 1959. pp. 492-3. 
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unshaken that on a defeat on a vital issue. 14 there are only two alternative open 
to a Ministry,—either to advise the Crown to dissolve Parliament or to resign. 

“When it (the Cabinet) is said to be responsible to Parliament, what is meant is the 
convention that when their policy— which, as we have seen, must be joint and unanimous—is 
condemned by the House of Commons, they must resign. Such condemnation may be 
expressed in two ways: cither a measure of substantial importance, introduced or adopted by 
the Government may be rejected, or a vote of censure may be carried against the Government. 
Resignation in the latter case is now invariable. . , . , _ 

When a Government Bill is defeated, the modern tendency is to consider before resigning, 
first whether the Bill is important or (rival, and secondly, whether the defeat registers a 
considered judgment of the Commons or is a mere accident. Where the measure is insigni¬ 
ficant or. though important, is defeated on a ‘snap’ division, modern practice■hasi to some 
extent relaxed the rigour of the old rule which required resignation to follow upon the defeat 
of any Government measure whatever."'* 

The fall of a Government mav, however, be brought about by defeating an 
Important Government Bill, involving a question of policy or by passing a motion 
of censure or want of confidence.” Any such situation can. however, rarely 
happen if the Government belongs to a party which has a substantial majority. 

While a vote of no-confidcncc and a refusal of supply invariably leads to 
resignation” and an amendment to the 'Opening speech' is regarded as a vote of 
no-confidence, it is not so in other cases. Though it is not possible to generalise, 
it may be said that it is at the option of the Government not to resign— 

(a) Where the defeat takes place on a Private Member's motion, as distin¬ 
guished from a Government motion ;*• . 

( b) Where the defeat relates to a matter which docs not involve a substan¬ 
tial issue of policy 

(c) Where the defeat is on a ‘snap vote’. 90 91 

‘Snap Vote *.—A snap vote is a vote against some Government measure which 
is adverse to the Government only because of some misunderstanding or accidental 
absence of Government supporters. Bv such a vote "the Government is caught 
napping”, and the confidence of the House against the Ministry is not understood 
to be in question by such a vote and the Ministry docs not resign on such an 
adverse vote. 90 

Of course, if the Opposition realises its strength upon a *snan’ vote, it will lo«c 
no time to bring a direct motion of censure so as to cause a fall of the Ministry. 
On the other hand, if the Government is sure of its success, it may itself bring 
a resolution of confidence. 91 


(15> E.g., failure to pass the Finance or 
Appropriation Bill. (Instances of resignation 
on defeat on a vital issue are to be found 
in Keith, Cabinet Government, 1952. pp. 
216-7). 

(16} Chalmers & Hood Phillips. Constitu¬ 
tional Law, p. 198. 

(17) As to the procedure in India on n 
motion of no-confidence, see under Art. 118. 
post. 

(18) In 1940. Chamberlain resigned even 
after a vote of censure brought against his 
ministry had failed, because the majority in 
favour of the ministry was so small that he 
did not consider himself morally justified to 
carry on [Jennings, Cabinet Government. 
1948, p. 445]. 

(19) Jennings. Cabinet Government, 1959, 
p. 493-7. 

(20) An (29th March, 1950) example 
of the Government refusing to resign on an 
adverse vote is the refusal of Mr. Attlee to 
resign on the defeat of the Government on 
a motion to adjourn the House at the end of 
the debate on fuel and power (by 26 votes). 

c2—58 


Commenting that it was not a 'major occa¬ 
sion’ and that the Government would not 
regard it as a vote of censure, Mr. Attlee 
said—"Having regard to the present compo¬ 
sition of the House, there would always be 
the possibility that the Government would 
be defeated in a particular debate. The 
Government would have to be on the watch 
all the time because the Opposition could 
always direct an attack. Everything had 
been admirably arranged by the Opposition, 
and their “troops" had been more or less in 
ambush. Not many of them, had been in 
the House early in the evening, but just 
before they decided to press for a vote large 
number turned up. Government members 
should have been present in full strength but 
they were not. The Opposition had scored 
a success ".—[Vide Statesman. Calcutta 
30-3-50]. The refusal of the Labour Govern¬ 
ment led by Mr. Wilson to resign, in July, 
1965. after successive defeats on the finance 
Bill, is another instance where the Govern¬ 
ment treated the occasion as a 'minor' occa¬ 
sion. 

(21) Munro, Governments of Europe, p. 106. 
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Duty to carry on after resignation. 

Though a Cabinet has to resign immediately after defeat in the lower House 
on a vital issue (unless it is followed by a dissolution), it does not necessarily 
mean that they must go out of office at once, before another Ministry can be 
physically constituted and is ready to take over. "The King’s service'must be 
carried on", as the Duke of Wellington said, and a vacuum cannot be allowed 
to be created in the national administration. In practice, therefore, the outgoing 
Ministry remains in office until the new Cabinet is sworn in. In the case ot 
death of a Prime Minister, the other Ministers thus carry on until the formation 
of the new Cabinet. 22 

As to the application of this principle in India, sec p. 451, ante. 

Analogous Provision .—Corresponding provision for collective responsibility of 
State Ministers is made in Art. 164 (2). 


Clause (4). 

Oath of Secrecy. 

It has already been pointed out (p. 453. ante) that strict secrecy is an essential 
principle of the Cabinet system in England and also that the obligation to main¬ 
tain secrecy binds even the members of previous Cabinets. The need for secrecy 
is obvious, viz., that free and frank discussion of the policies at the highest level 
would not be possible unless the Ministers work as a team and their individual 
views are prevented from being given publicity. The principle also follows from 
the confidential nature of the advice given by Ministers to the head of the 
Executive [cf. Art. 74 (2)). 

The need for secrecy has been felt also in other countries where the Cabinet 
system has been introduced. Thus, in the Fourth French Republic, it was 
provided by the Rules relating to the conduct of business in the Council of 
Ministers: 

"Secrecy of the deliberation* constitutes a state obligation which engages the honour of 
all present at meetings of the council of Ministers.”** 

In England, the secrecy has got its formal sanction in the oath of secrecy 
which every Privy Council'or has to take—not to publish information ‘obtained 
in the service of the Crown’. 

Under our Constitution, the oath is to be taken bv members of the Council 
of Ministers as such and the form is orovided by the Third Schedule (II) of the 
Constitution (sec post), which embodies the English principles. It covers the 
secrecy both of— 

(a) matters brought under the consideration of a Minister, and 

( b ) information obtained by him as a Minister. 

No such matter can be disclosed to any other person, 'except as may be 
required for the due discharge of my duties as a Minister’. 

There is. of course, the Official Secrets Act (XIX of 1923). as in England, to 
provide legal sanction to prevent disclosure of ‘official information’, but it may 
not cover the disclosure of the views of individual Ministers, for which it is the 
moral sanction of the Oath which is operative. But as Jennings observes, it is 
the ‘weight of tradition’, more than any sanction, which ensures the strict obser¬ 
vance of this principle of secrecy in England, and this tradition should be built 
up in India. 

Clause (5). 

Other Constitutions 

(A) England .—-There is no legal fetter upon the Crown’s prerogative in the 
matter of selection of its Ministers. _ 

( 22 ) Keith, British Cabinet System, 1953, (23) Finer. Theory and Practice of Modern 

p. S 3 Government, 1954, p. 644. 
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It has been settled by usage that every member of the Cabinet must be a 
member of either House of Parliament-* 4 There is, however, no rule of law 
that a Minister, at the very time of his appointment, must be a member of 
Parliament, nor is there any definite time limit within which he is to become a 
member. So, sometimes a person is included in the Cabinet in the expectation 
that he will win a seat at the impending dissolution or bye-election A b)t- 
clection is sometimes created by inducing some member of the House of Commons 
to vacate his scat in order to make way for the newly appointed Minister i he 
Minister may otherwise be cieated a peer and given a seat in the House oi Lords. 

(B) Australia .—The third paragraph of Sec. 64 of the Australian Constitution 
Act says— 

••.no Minister of State shaU hold office for a longer period than three months 

unless he is or becomes a senator or a member of the House ot Representative*. 

(C) South Africa. —See. 14 of the South Africa Constitution Act, 1909 made 
a provision exactly similar to that in Sec. 64 of the Australian Constitution Act. 

(D) Canada.— There is no statutory prohibition against a non-member becom¬ 
ing a Minister. But by convention, he must, within a reasonable time, become 
a member of either House of Parliament, or resign. 1 

(E) Eire .—There is no scope for any provision corresponding to the present 
clause of our Constitution, in the Constitution of Eire, for Art. 28 (/]I of the 
Constitution lays down that all Ministers must be members of cither Chamber 

° f French Republic.—A rule contrary to that embodied in the present 

clause of our Constitution has been adopted in Art. 23 of the 1958 Constitution 
of France, which says— 


•The functions of member of the Government shall be incompatible with the exercise of 

any A™ 'or garde* la w"sit a 11 determine the conditions under which the holders of such mandates 
shall be replaced.” 

As a result of this provision, as soon as a member of Parliament becomes a 
Minister, his scat in Parliament is vacated, for the remainder of the life of that 
Parliament. The provision also facilitates the appointment of a Minister from 
outside Parliament, including even a Government servant. 4 for any length ot 
time. 

(G) 1 Vest Germany .—Under the West German Constitution of 1949, the Prime 
Minister (Federal Chancellor) is elected by the Bundestag (lower House of Parlia¬ 
ment). on the proposal of the President. It is not likely that Bundestag would 
accept one as the Chancellor who is not its member. But the other Ministers 
are appointed by the President on the proposal of the Chancellor (Art. 64). 
There being no condition in the Constitution that such Ministers must be mem¬ 
bers of Parliament, there is no bar to the Chancellors selecting a Minister from 
outside Parliament. 

Specific provision is made in Art. 68 (3) for continuance, after termination 
of the office of a Minister— 


(24) Keith, British Cabinet System, 1952, 
p. 41 ; Jennings, Cabinet Government. 1948, 
p. 53. 

(25) Thus, in 1940, when Ernest Bevin 
was appointed a Minister, he was not a mem¬ 
ber of Parliament, but a constituency was 
soon found to get him elected. Usually, the 
choice of a Minister from outside Parlia¬ 
ment means the resignation of a sitting 
member to create a vacancy for the Minister 
to get himself elected. The choice of a 
Minister from outside Parliament is. there¬ 
fore, resorted to in exceptional circum¬ 
stances, to enlist the services of an out¬ 


standing person. (For instances of persons 
being appointed from outside Parliament, 
sec Jennings. Cabinet Government, 1959, 
p. 60). 

(1) Lowell. Government of England, Vol. 

I. p. 61 . 

(2) Munro, Governments of Europe, 1947, 
p. 88. 

(3) Riddell, The Canadian Constitution in 
Form and in Fact. 1923, pp. 22, 27 : Dawson, 
Government of Canada. 1949. p. 302n. 

(4) Of course, he shall have to give up 
his service after being appointed a Minister. 
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"At the request of the federal President, the federal Chancellor, or at the request of the 
federal Chancellor or of the federal President, a federal Minister is bound to continue to 
transact the business of his office until the appointment of a successor”. 

(H) Ceylon. —Sec. 49 (2) of the Order in Council provides— 

"A Minister . . . who for any period of four consecutive months is not a member of 
either Chamber shall, at the expiration of that period, cease to be a Minister .... as the 
case may be." 

(I) Government of India Act, 1935.— Sec. 10 (2) of the Act of 1935 was exactly 
similar to Art. 75 (5) of our Constitution. 

India 

Minister’s Membership of Parliament. 

This clause (taken from Sec. 10 (2) of the Government of India Act, 1935), 
provides that there is no bar to a person who is not a member of Parliament to 
become a Minister. But if he does not get a scat within 6 months from the 
date of his appointment as Minister, he shall cease to be a Minister. It enables 
an eflicient man from outside the Parliament to enter into the Cabinet, and 
6 months' time is given to enable him to get himself elected by the people from 
any constituency. Or, if he is an eminent man of art or science who is useful 
to the Government but is unwilling to take the trouble of facing an election, 
Government may nominate him to be a member of the Council of States {Art. 80 
(1) (<rt), in any vacancy that may take place within the period of 6 months. 4 

This provision also enables a Ministry to hold office after the Legislature 
is dissolved until the next election is held and the successor Ministry comes to 
office.*’ 5 6 7 

Analogous Provision. —Similar provision is made in Art. 164 (4), as regards 
Ministers in the States. 


Clause (6 ). 

Other Constitutions 

England .—Since 1964, the Prime Minister gets a salary of £14,000/* per annum ; 
the Lord Chancellor (as the head of the Judiciary and of the House of Lords) 
gets £10,000/- (but gets no remuneration as member of the Cabinet). The salaries 
of the other Ministers, under the Ministers of the Crown Act, 1937, varies from 
£1,000/- to £5,000/-, according to the departmental offices held by them. 


India 


Salaries of Ministers. 

Under the Government of India Act, 1935, the Legislature might determine 
the salaries of ministers from time to time, but the salary of a minister could 
nor be varied during his term of office (Sec. 10 (3), proviso]. There is no bar to 
such variation under the Constitution, for. Ministers shall get only such salaries 
as Parliament may ‘from time to time’ determine. 

Again, under the Act of 1935. the salaries of Ministers were non-votablc, 
being charged on the revenue of India (Sec. 78 (3) (c)J. But under the Constitu¬ 
tion, 1 the salaries of Ministers are open to the vote of Parliament, not being 
included in the list in Art. 112 (3). In fact, ministerial responsibility to Parliament 
could not have been effective, had the Ministers been made immune from Parlia- 


(5) This took place in the case of C. 

Rajagopalachari in making him the Chief 
Minister of Madras, after the general elec¬ 
tion in 19S2. „ 

(6) Art. 63 (3) of the West German 

Constitution specifically provides for this. 


(7) An extreme application of this provi¬ 
sion took place when Sardar Gian Singh 
Rareuala, Chief Minister of Pepsu. refused to 
resign after being unseated by the Election 
Tribunal [Statesman, Calcutta, 24-2-53, p. 1). 

(8) Statesman, 18-11 -64. 
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mentary cut and reduction,—which is a useful means of expressing disapproval of 
any action or administration of the department in charge of a particular minister.* 
Legislation by Parliament .—Salaries of Ministers Act (LVII1 of 1952) fixes the 
salaries and allowances of Ministers and Deputy Ministers. When a Member of 
Parliament is appointed Minister, he gets salary as ‘Minister’ under the Act; he 
cannot also claim the salaries and allowances payable to a member of Parliament. 

Analogous Provision. —Art. 164 (5) makes similar provision as regards Ministers 
in the States. 


INDEX TO COMMENTS. 


ARTICLE 75. 

Clause (1). 

°&e 3KTS; Canada. 439; (C) Eire, 440 ; (D) Fifih French Republic, 440 ; 
(F.) West Germany, 440 ; (F) Japan, 440. 

India : 

Appointment of Prime Minister. 441 ; Analogous Provision. 441 ; Council of Ministers and 
the Cabinet: (A) England, 441 ; (B) Canada. 442 ; (C) Australia. 442 ; (D) India, 442. 

Clause (2). 

Other Constitutions : 

(A) England, 444 ; (B) Australia. 445 ; (C) Canada 445 ; (D) Fifth French Republic, 445 ; 
(E) West Germany, 446 ; (F) Japan. 446; (G) Ceylon. 446 ; (H) Government of India Act, 1935, 
446. 

India : 

President’s power of dismissal: , , „ 0 

I. The power to dismiss the Prime Minister: (A) England. 44/ ; (B) Government of 
India Act, 1935, 447 ; (C) India. 447. 

II. The power to dismiss other Ministers individually, 448. 

Resignation of Ministers. 448 ; Position of Prime Minister in the Cabinet: (A) England, 
449; (B) Canada, 449 ; (C) India. 449 ; Effect of death or resignation of Prime Minister, 451 ; 
The position of individual Ministers, 452. 

Clause (3). 

Other Constitutions : 

(A) England, 453 ; (B) Canada, 454 ; (C) Fifth French Republic, 454 ; (D) Eire. 45a; 
(E) Japan, 455 ; (F) Ceylon. 455. 

Collective responsibility of Council of Ministers, 455 ; 'To the House of the People', 456. 
When a Ministry is bound to resign on adverse vote. 456 ; ‘Snap vote’, 457 ; Duty to carry 
on after resignation, 458. 

Analogous Provision, 458. 

Clause (4). 

Oath of secrecy, 458. 

Clause (5). 

Other Constitutions : 

(A) England, 458 ; (B) Australia. 459 ; (Q South Africa. 459 ; (D) Canada, 459 ; (E) Eire, 
459 ; (F) Fifth French Republic, 459 ; (G) West Germany. 459 ; (H) Ceylon.. 460 ; (I) Government 
of India Act, 1935, 455. 

India : 

Ministers* membership of Parliament, 460 ; Analogous Provision, 460. 

Clause (6). 

Other Constitutions : 

England, 460. 

India : 

Salaries of Ministers, 460; Legislation by Parliament. 461; Analogous Provision. 461. 


The Attorney-General for India 

76. (1) The President shall appoint a person 
india° rney Gcneral f ° r w h° ‘ s qualified to be appointed a Judge of the 

Supreme Court to be Attorney-General for India. 

(2) It shall be the duty of the Attorney-General to give advice to 
the Government of India upon such legal matters, and to perform such 

(9) Lowell, Government of England, Vol. 

I, p. 347. 
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other duties of legal character, as may from time to time be referred 
or assigned to him by the President, and to discharge the functions 
conferred on him by or under this Constitution or any other law for the 
time being in force. 

(3) In the performance of his duties the Attorney-General shall have 
right of audience in all courts in the territory of India. 

(4) The Attorney-General shall hold office during the pleasure of the 
President, and shall receive such remuneration as the President may 
determine. 


Other Constitutions 


(A) England .—The Attorney-General of England is the chief Law Officer 
of the Crown, the others being the Solicitor-General and the Law Officers for 
Scotland and Northern Ireland. 

Usually, the Attorney-General is appointed from amongst members of Parlia¬ 
ment, or, if an outsider is appointed, a scat is secured for him, but there have 
been exceptional cases of an Attorney-General having no seat.*® An Attorney- 
General is invariably a member of the Ministry but in exceptional cases, he has 
been taken into the Cabinet. 1 ** 1 * 

The appointment is political and is generally conferred on a successful barrister 
being a supporter of the party in power. Consequently, the office changes with 
every change in the Government. 

He receives a high salary (£ 10,000 a year), but is not allowed private practice." 
He represents the Crown in the Courts in all matters in which the rights of a 
public character come into question, and is, therefore, the representative and legal 
adviser of all public departments which have capacity to sue and be sued, as well 
as all departments which have no such capacity. 

The Attorney-General is the head of the English Bar and as such has prece¬ 
dence over all King’s counsel. But in the Courts, he is not entitled to any more 
authority than any other member of the Bar. 14 Almost invariably, he is a member 
of the House of Commons and has charge in the House of Commons of legal 
measures and deals with legal questions on behalf of the Government. The Courts 
have no power to compel" the Attorney-General to be examined as a witness. 1 ' 

In relation to legal proceedings, the functions of the Attorney-General may 

be summarised as follows: .... , , 

(i) He represents the Crown in legal proceedings. Admissions made by the 
Attorncv-Gcncral bind the Crown as to matters of fact, but not on matters of law. 

(ii) He prosecutes for the Crown in criminal and revenue cases. 1 hough 
prosecutions arc actually initiated by a Director of Public Prosecutions, he acts 
under the superintendence of the Attorney-General, who acts as a safeguard to 
the citizen that the Government’s power to prosecute is not abused for political 

t,ldS (m) The Attorney-General may stay a criminal prosecution, at his discretion, 
by nolle prosequi. It can be entered even after verdict. _ 


(10) Sir William Jowitt was Attoncv- 
General in 1931 without having a s.-nt until 

' ^m Halsbiirv. 3rd Ed., Vol. 7. pp. 381. 385. 

(12) E.p.. Sir Rufus Isaacs (afterwards Lord 
Reading)—(1912) ; Sir Douglas Hogg (after¬ 
wards Lord Hailsham)—(1924). 

(13) But views have been expressed, from 
time to time, that the Attorney-General 
should not be in the Cabinet or associated 
with the policy-making function and should 


not. at least, be influenced bv the dictates of 
the Cabinet in matters involving legal 

J 'nion, such as the institution or withdrawal 
prosecution [vide MacDermott, Protection 
from Power 1957, p. 32 : Keeton. Trial by 
Tribunal. 1960. pp. 182, 188-9]. 

(14) A. C. v. Crossman, (1866) L.R. Ex. 381. 
(I5> A. G. v. Broun. (1818) 1 Swan 265. 
(16) MacDermott, Power to Prosecute, 
1957. pp. 25. 33. 

(17) R. v. Leatham, (1861) 7 Jur. (N.S.) 674. 
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(iv) He is the chief legal adviser of the Crown. He advises the Government 
Departments on legal points; and any Government Department may call upon 
the Attorney-General to advise it on any legal question and the legal implications 
of policy programmes and to represent it in any litigation in which it may he 
involved. 

, w, His fiat is necessary for commencement of certain legal proceedings where 
the public are concerned, e.g., proceedings under the Coinage Offences Act, 
Incitement to Disaffection Act, Public Order Act, Official Secrets Act, etc., pro¬ 
ceedings for revocation of a patent. 

(vt) He is a necessary party to the assertion of public rights even where the 
moving party is a private individual. The Attorney-General, as representing the 
Crown, can be sued in equity for a declaration of right. 1 * 

(oil) He may also intervene in legal proceedings where the Crown or the 
public are interested, e.g., in proceedings relating to the administration of charities, 
even though the mover is a private individual.'* He is the only person charged 
with the duty of representing the public interest where public rights arc at stake. 

(viii) He can apply for an injunction against misuse of trade union funds, 
under the Trade Disputes and Trade Unions Act, 1927. 

(B) U.S.A. —The Attorney-General is the chief legal officer of the Federal 
government and performs functions similar to those of the Attorney-General of 
England, such as prosecution, supervision of enforcement of federal laws, furnish¬ 
ing of legal advice to Government** agencies, departments and the President. He 
represents the United States in matters involving legal questions, and appears in 
the Supreme Court in cases of importance.* 1 

(C) Australia. —The office of the Attorney-General follows-the British model. 
The Attorney-General of the Commonwealth is usually a member of the Cabinet.** 

(D) Canada. —The Attorney-General of the Dominion is a member of the 
Cabinet, being the Minister of Justice.*’ Since 1945. he combines in himself the 
office of the Solicitor-General. Ss. 2-5 of the Department of Justice Act arc as 
follows— 

"2. (I) There shall be department of the Government of Canada called the Department 
of Justice over which the Minister of Justice of Canada appointed by commission under the 
Crcat Seal of Canada shall preside. 

(2) The Minister of Justice is ex officio Her Majesty’s Attorney-General of Canada, holds 
office during pleasure and has the management and direction of the Department of Justice. 
R.S.. c. 106. s. 2. 

3. (I) The Governor in Council may also appoint an officer called the Deputy Minister 
of Justice to hold office during pleasure. 

(2) The Deputy Minister of Justice is ex officio the Deputy Attorney General. 

(3) Such other officers, clerks and servants as are necessary for the proper conduct of the 
business of the Department, shall be appointed in the manner authorised bv law. R.S., 
c. 106, s. 3; 1949 (2nd Scss.), c. 4. s. 1. 

4. The Minister of Justice shall 

(a) be the official legal adviser of the Governor-General and the legal member of Her 
Majesty's Privy Council for Canada ; 

( h) sec that the administration of public affairs is in accordance with law ; 

(c) have the superintendence of all matters connected with the administration of justice in 
Canada, not within the jurisdiction of the governments of the provinces : 

(d) advise upon the legislative Acts and proceedings of each of the legislatures of the 
provinces of Canada, and generally advise the Crown upon all matters of law referred to 
him by the Crown ; 

(ej have the superintendence of the penitentiaries and the prison system of Canada : 

(/) be charged generally with such other duties as are at any time assigned by the 
Governor in Council to the Minister of Justice, R.S.. c. 106, s. 4. 

5. The Attorney-General of Canada shall 

( a) be entrusted with the powers and charged with the duties that belong to the office 
of the Attorney-General of England by law or usage, so far as those powers and duties arc 

(18) Halsbury, Hailsham Ed., Vol. VI, Politics. 1939. p. 194 : Zink. Government and 

pp. 666-8. Politics in the U.S.A.. p. 430. 

(19) London C. v. A. G., (1902) A.C. 165. (22) Official Year Book of Australia. 1960, 

(20) Ferguson. American System of Gov- p. 75. 

ernment, p. 783. (23) The Role of Crown Counsel. (1962) 50 

(21) Beard, American Government and Canadian Bar Review, 439 (441, 444). 
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applicable to Canada, and also with the powers and duties that, by the laws of the several 
provinces, belonged to the office of attorney general of each province up to the time when 
the British North America Act 1867, came into effect, so far as those laws under the provisions 
of the said Act are to be administered and carried into effect by the Government of Canada ; 

(6) advise the heads of the several departments of the Government upon all matters of 
law connected with such departments ; 

(c) be charged with the settlement and approval of all instruments issued under the 
Great Seal of Canada ; 

(</) have the regulation and conduct of all litigation for or against the Crown or any 
public department, in respect of any subject within the authority or jurisdiction of Canda ; 

(e) be charged generally with' such other duties as are at any time assigned by the 
Governor-in-Council to the Attorney-General of Canada. R.S., c. 106. s. 5.” 


(E) New Zealand .—Under s. 12 of the Civil List Act, 1908, either a member 
of the Governor’s Executive Council or an outsider may be appointed Attorney- 
General, provided he is a barrister: 


“(I) It shall be lawful for the Governor, in the name and on behalf of His Majesty, 
from time to time to appoint, by Commission under the Seal of New Zealand, a fit and proper 
person, being a barrister of the Supreme Court, to be His Majesty's Attorney-General for 
New Zealand and such person shall hold office during pleasure. 

(2) Any such person mav be appointed to the office of Attorney-General, whether he is 

not a member of the Executive Council, or is or is not the holder of a scat in cither House 
of Parliament. „ ... 

(3) If the Attorney-General is a member of the Executive Council, he shall be entitled 
to the salary and allowances of a member of the Executive Council holding Ministerial office. 

(4) If the Attorney-General is rot a member of the Executive Council, he shall be paid 
an annual salary at such rate as is from time to time appropriated by Parliament. 

(F) Government of India Act, 1915.—S. 114 of the Act of 1919 was as follows: 


"(I) His Majcstv may by warrant under his Royal Sign Manual appoint an Advocate- 
General for each of' the Presidencies of Bengal. Madras and Bombay. M . trv 

(2) The Advocate-Ceneral for each of those Presidencies may lake on behalf of His Majesty 
proceedings as may be taken by His Majesty's Attorney-General in England . 

(G) Government of India Act, I935.-S. 16 of the Act was as follows- 

••(I) The Covernor-Ccneral shall appoint a person, being a person qualified to be appointed 
a Judge of the Federal Court, to be Advocate General for the Federation. , 

J (2) It shall be the duty of the Advocate-General to give advice *o ■ the Go ' ie ™ bc 
upon such lethal matters, and to perform such i other duties of a legal chancier, a* V b 

r?zs■ * rrsrs as A- 

and shall receive such rem.meralion as the dismUwl of the Advocatc- 

Gcneral ’ anTM^To" X?'JSSSJS^ .TO^in’era.ion. ,he Governor-Genera, 
shall exercise his individual judgment.” 


India 


Source of Art. 76. 

This article corresponds to sec. 16 of the Government of India Act, 1935, 
changing the name ‘Advocate-General’ to ‘Attorney-General’, and omitting sub- 
sec (4) which made the appointment and dismissal of the Advocate-General a 
matter of ‘individual judgment’ of the Governor-General. 


History of the office of Attorney-General in India. 

In order to appreciate the position of the Attorney-General for India under 
Art 76 of our Constitution we should go back to the office of the Advocate-General 
for the Federation created by section 16 of the Government of India Act, 1935. 
That office, again, may be traced from the office of the Advocate-General ^^hich 
was created for each of the three Presidencies of Bengal, Madras and Bombay 
by section 114 of the Government of India Act, 1915. 
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I. Prior to 1915 there was no such office in India. The legislative business 
of the Government was in charge of a Law Member of the Governor-General's 
Executive Council. 

II. It will appear from s. 114 of that Act fp. 464, ante) that the original i le i 
of having an Advocate-General in each of the three Presidencies was only to have 
a lawyer to represent the Crown in the superior Courts and to perform connected 
functions, for example, to give sanction for prosecutions (or their withdrawal) 
and similar legal proceedings. Though the functions in connection with legal 
proceedings were to be the same as that of the Attorney-General in England, the 
other part of the functions of the Attorney-General was not envisaged in the 
Government of India Act, 1915. viz., the function of giving legal advice to the 
Crown or the Governor of the Presidency to which the Advocate-General was 
appointed. 

III. The Government of India Act. 1955. while retaining the office of the 
Advocate-General for a Province (s. 55). introduced the office of an Achocate- 
Gcncral for the Government of India (s. 16: sec p. 464. ante). 

III. It is in the Government of India Act. 1935, for the first time, that the 
Advocate-General was statutorily required to gi\c legal advice to the Government. 
In this respect the functions of the Ad\ocatc-Gcncral of a Province were also 
enlarged by inserting sub-section (2) in section 55 which was similar to sub-section 
(2) of section 16. just quoted. The reason why this function was added was that 
in the three Presidencies, though the provisions of the Act of 1919 were somewhat 
restricted, the Advocate-General was being in fact consulted on matters requiring 
legal advice. The Act of 1935 gave a statutory recognition to that practice. In 
this context it would he profitable to reproduce the observations of the Report 
of the Joint Parliamentary Committee (paragraph 4001— 

"Wc have been impressed by the desirability of making available to each Provincial 
Government the service* of a Law Officer of indi penitence ami standing. who would occupy 
substantially the same position as that of the Advocate-General at present atta<bed to the 
Governments of each of ihc three Prc«idcncic* of Bengal, Madra* and Bombav. Section 114 
of the Government of India Act. 1910 enable*. Hi* Majcstv to appoint bv warrant an Advocate- 
General for each of those Presidencies but define* his function* no more explicitly than by 
providing that each Advocate-General may take on behalf of Hi* Majc«tv «uch proceedings 
as may l»c taken by His Majesty’s Attorney-General in England. We are informed however, 
that in practice, the functions of the Advocate-General mav be briefly dcscril>ed as being to 
advise the Provincial Government of an y le^al problem which may l>c referred to him. to 
represent the Crown in original causes in the High Court to which the Crown i« a party, 
and also in any criminal appeals in the High Court which arc regarded a* of special impor¬ 
tance : while instances of his power to take such proceeding* as mav he taken hv the Attorney* 
General here arc his power to enter a nolle prosequi or to grant a fiat for review of verdict in 
criminal cases tried by the High Court in its Original Jurisdiction and to protect public 
rights in such matters as public charities and public nuisances." 

But though the function of advice was thus added to that of the Advocate- 
General, still the Act of 1935 did not make that office a political one as in England. 

(n) The Advocate-General of a Province, thus, was not a member of the 
Council of Ministers and even in the matter of his appointment, though ministerial 
advice would be taken, the Governor had an overriding power inasmuch as he was 
required to exercise "his individual judgment” as regards the appointment or 
dismissal of the Advocate-General. As to why the office was not made a political 
office even after the introduction of the responsible system of Government, the 
Joint Parliamentary Committee observed as follows (Report, para. 401)— 

"It is no part of our intention to suggest that the office of Advocate-General should, like 
that of the Law Officer here, have a political side to it ; indeed our main object is to secure 
for the Provincial Government legal advice from an officer not merely well qualified to tender 
such advice but entirely free from the trammels of political or party associations, whose salary 
would not be votable and who would retain his appointment for a recognized period of years 
irrespective of the political fortunes of the Government or Governments with which he mav 
he associated during his tenure of office. Wc think, in particular, that the existence of such 
an office would prove a valuable aid to a Ministry in deciding the difficult questions which 
are not infrequently raised by those prosecutions which require authority of Government after 

C2—59 
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initiation though we recognize that the responsibility for decision in these matters must of 
necessity rest in the last resort on the Government itself.” 

In the course of the debate on the Government of India Bill the non-political complexion 
was again referred to in justification of the Governor’s individual judgment with regard to 
the appointment and dismissal of the Advocate-General—“It is because we are alive to the 
importance of the Joint Select Committee’s recommendations that this matter should not 
have a political complexion and, therefore, should be a matter within the competence of 
successive Governors that we have provided that the Governor shall have the final word”. 
(Pari. Deb. Vol. 299, c. 1288). 

( b) The two aspects referred to above were also explained in Parliament in 
connection with the office of the Advocate-General for the Federation thus— 


"No doubt he will perform functions performed by Law Officers here, but he will have 
no political affiliation with the Ministry, and so far as Ministers require a Law Officer in the 
political sense, that is to say, a man who will assist them in their Bills and political work, 
he will not be an Advocate-General but a different individual who will assist them in the 
Parliamentary work. Both Hon’blc Members arc right in saying that the Advocate-General 
will be the Adviser of the Federal Government but, of course, the Federal Government includes 
the reserved departments and therefore he will advise Governments and councils on those 
reserved departments with which the Ministry will not be concerned. 

There is another matter which is of importance. It being provided that this office will 
go on even though responsible Government may change, it is, of course, of the utmost 
importance that the person selected for it should be a person who will command the confidence 
of successive Governments. We do not anticipate that conflict will always or necessarily ever 
arise but having regard to those two facts. First, it will advise as to the reserved depart¬ 
ments. and. secondly, that it is of vital importance that we should have a man who will 
command the confidence of successive Ministries, we have provided that the Governor-General 
will have the controlling voice in the unfortunate circumstances of any difference arising as 
to who should be appointed to the office.” 

From the preceding excerpts it is abundantly clear that the major consideration 
which guided the framers of the Act of 1935 in making the office of the Advocate- 
General a non-political one, was that he was to be a legal adviser not only in the 
ministerial field but also as regards the reserved department of the Governor- 
General, or functions which a Provincial Governor might have to perform in 
his discretion or individual judgment. It was also said that there were some 
political prosecutions for which an independent advice should be available to the 
Governor, uninfluenced bv political considerations. All this led the framers of 
the Act of 1935 to conclude that the Advocate-General should not only be outside 
the Gouncil of Ministers but also independent of control by Ministers as regards 
his tenure. 

But even though the makers of the Government of India Act, 1935 departed 
from the English model in divorcing the office of the Advocate-General from the 
Government of the dav and the Legislature, the need for the presence of the 
Advocate-General in the Legislature was. nevertheless, felt from the earliest times. 
Tn the Government of India Act. 1919. there was no direct provision in this behalf 
bur. in practice, the Advocate-General was nominated to the Assembly so that his 
services might be available there. This practice, again, was codified by the framers 
of the Act of 1935, in s. 21 (and s. 64 as regards Provincial Advocate-General) as 
follows: — 


“Every Minister. Counsellor and the Advocate-General of India shall have the right to 
sneak 'in. and otherwise to take part in the proceedings of either Chamber, any mint slttmg 
of the Chambers, and anv committee of the Legislature of which he may be named a memner, 
but shall not by virtue of this article be entitled to vote. 


The Act of 1935 thus made a compromise by advancing a step forward towards 
the British model bv making the Advocate-General available in the Legislature 
and allowing him to participate in the debate. 

TV When the Constitution was drafted, the provisions regarding the office 
of the Attorncv-Ceneral were borrowed from section 16 of the ^vernmemj 
India Act. 1935. with some alterations. As regards functions it is to be no 
that clause (2) of Article 76 practically reproduces sub-section (.) of section 16 
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the Government of India Act, 1935 and so does Article 88 reproduce s. 21 of the 
Act of 1935. 

Substantial difference is, however, to be seen in the omission of sub-section (4) 
of s. 16 of the Act of 1935 which empowered the Governor-General to act in the 
exercise of his individual judgment in the matter of appointment or dismissal of 
the Advocate-General. [A similar provision has also been omitted from Art. 165 
which relates to the Advocate-General of a State, even though Art. 163 (Ij emisages 
some functions of the Governor to be exercised ‘in his discretion'). 

It thus appears that it can no longer be said that the Attorney-General or an 
Advocate-General is independent of ministerial control as an Achocaie-Gcncral 
was before the Constitution. Since there is no function which the President mav 
under the Constitution exercise in his individual judgment, it is evident that in 
appointing the Attorney-General under Art. 76 (I) the President will act on minis¬ 
terial advice and so also in the matter of removal under cl. (4| of Art. 76. 

The qualifications for the office of Attorney-General are the same as those 
for appointment as a Judge of the Supreme Court (sec Art. 124 (3)). 


Cl. (2) s Duties of the Attorney-General. 

The President has. under the present clause, made the following rules as to 
the remuneration and duties of the Attorney-General (as well as of the other 
Law Officers): 24 

Rul« , ‘l%| hCSC n,ICS may ** CaUcd * hc ^ 0fficm (Appointment and Conditions of Service) 
2. In these Rules: — 

(a) "Attorney-General" means the person appointed under clause (I) of article 76 of the 

Constitution to be the Attorney General for India, and includes any person appointed 
to act as the Attorney-General for India during the period of leave of the permanent 
incumbent of that office. 

(b) "Law Officer" means the Attorncy-Ceneral. the Solicitor-Ccncral for India or the 

Additional Solicitor-General for India. 

.. .(?) A person who holds office as a Law Officer will, on the expiration of his term, be 
eligible for reappointment to that office. 

•». (I) The headquarters of a Law Officer will be at New Delhi. 

(2) A Law Officer may leave his headquarters during the vacations of the Supreme Court, 
provided that he shall make himself available for duties whenever required bv the Government 
of India. 7 

5. It shall Ik the duty of the Law Officer— 

(cr) to give advice to the Government of India upon such legal matters, and to perform 
such other duties of a legal character, as may from time to time be referred or 
assigned to him by the Government of India : 

(6) to appear, whenever required, in the Supreme Court or in anv High Court on behalf 
of the Government of India in cases (including suits, writ petitions, appeals and 
other proceedings) in which the Government of India is concerned as a party 
or is otherwise interested ; 

(c) to represent the Government of India in any reference made bv the President to the 

Supreme Court under article 143 of the Constitution ; and 
('0 *o discharge such other functions as are conferred on a Law Officer by or under the 
Constitution or any other law for the time being in force. 

6. (I) For the performance of the duties mentioned in rule 5. a Law Officer will be paid_ 

(«) a retainer— 

(0 in the case of the Attorney-General of rupees four thousand per month : 

(") in the case of the Solicitor-General for India of rupees three thousand and fi\c 
hundred per month ; and 

("0 in the case of the Additional Solicitor-General for India, of rupees three thousand 
per month. 

(6) an office allowance of rupees thirty-five per month except during the period of his leave : 
(c) a daily fee or rupees nine hundred and sixty (rupees nine hundred in the case of 
the Additional Solicitor-Ceneral for India) for the days of his absence from the 
headquarters in connection with appearance in any High Court on behalf of the 
Government of India (irrespective of the number of cases in which he mav have 
to appear on any day), including the days of departure from, and arrival back at. 
the headquarters ; and 


(24) Notification of 1961, replacing the 
Rules Made in 1950. 
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(rf) costs awarded to the Government of India in respect of fees payable to a Law Officer 
in cases before the Supreme Court in which the Law Officer appears on behalf 
of the Government of India, if recovered. ’ * oenau 

Explanation: —For the purposes of clause (c), days of appearance before the Circuit Bench 
of the Punjab High Court at Delhi shall be deemed to be days of absence from the headquarters. 
1 2 k X \ ' erc a L ? w Officer ,s rc< l u,rc<1 . otherwise than under clause (c) of sub-rule ( 1 ) to 
leave headquarters in the performance of his duties for the Government of India, travelling and 
other allowances on the scale admissible to a Judge of the Supreme Court on tour wfll be 
paul to the Law Officer for journeys necessary to perform in the course of such duties. 

/. Ihc services of personal staff, office accommodation and telephones at the office and 
residence of a Law Officer will be provided by the Government of India free of cost 

Explanation : —For the purposes of this rule "personal staff" means— 

(i) in jhc^case. of the Attorney-General, a Private Secretary, a stenographer and a 

(*0 ‘he case of the Solicitor-General for India, a Private Secretary and a Jamadar ; and 
(m) in the case of the Additional Solicitor-General for India, a Stenographer and a 
Jamadar. h v 

S. (I) A Law Officer shall not— 

(a) advise or hold briefs against the Government of India ; 

(b) advise or hold briefs in cases in which he is likely to be called upon to advise, or 

appear for, the Government of India ; 

(c) defend accused persons in criminal prosecutions without the permission of the Govern¬ 

ment of India ; or 

(</) accept appointment as Director in any company or corporation without the permission 
ot the Government of India. 

(2) In the event of a conflict between a private brief and a brief of the Government of 

India in the Supreme Court, the Law Officer shall give preference to the brief of the Government 

of India.” 


It appears from rule 8, above, that, unlike in England, 83 private practice is 
not prohibited in India, but our Attorney-General is only prohibited to do any 
of the acts enumerated in rule 8, which arc adverse to the interests of the Govern¬ 
ment of India. The Attorney-General and after him the Advocate-General of 
a State shall have precedence over all other Advocates. The Supreme Court has 
the right to issue 1 notice of any proceedings to the Attorney-General and the latter 
may also apply to be heard in any proceedings. 

"The Attorncy-CencrnI for India or ihc Advocate-General of any State may apply to be 
heard in any proceedings before the Court, and the Court may, if in its opinion the Justice of 
the case so requires, permit the Attorncy-Cencral for India or the Advocate-General so applying 
to appear and be heard, subject to such terras as to costs or otherwise as the Court may 
think fit.*" 


Other functions of the Attorney-General under the Constitution. 

Under Art. 88, post, the Attorney-General has the right to speak (but not to 
vote) in cither House of Parliament or in any Committee of which he may be 
named a member, and, by virtue of his office, he is entitled to the privileges of a 
member of Parliament (Art. 105 (4). post). 

Other functions under ordinary law. 

O. XXVIIA of the Civil Procedure Code now provides that in any suit if it 
appears to the Court that any substantial question as to the interpretation of the 
Constitution is involved (i.e., such a question as is referred to in Art. 132 (7) read 
with Art. 147), the Court shall not proceed to determine that question until after 
notice has been given to the Attorney-General if the question concerns the Central 
Government. 


Cl. (4) : Tenure of the Attorney-General. 

According to the 1961 Rules, the Attorney-General of India shall hold office 
for a term of five years. This provision differs from the English practice, 

(25) Wade and Phillips, Constitutional 1950 ; sec Author’s Acts. Rule & Orders 

Law. 1960, p. 210; Hood Phillips. 1957, under the Constitution p. 357. 

p 275 . (2) As to the previous system, see C4, 

(1)0. XLI, rr. 1-2, Supreme Court Rules, Vol. II, p. 461. 
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under which the office of the Attorney-General is regarded as a fully political one, 
and the office changes with each change in the Government. It may not necessarily 
be so under our Constitution. 

There is no age limit for appointment or retirement. 


Solicitor-General and Additional Solicitor-General. 

While the Constitution mentions only the office of the Attorney-General as 
the legal adviser of the Union, the offices of a Solicitor-General and an Additional 
Solicitor-General have been created by the Government for assisting the Attorney- 
General in his legal duties (p. 467, ante). These law officers, not being recognised 
by the Constitution, have no political status or right such as that conferred on 
the Attorney-General by Art. 88, post, but their legal duties arc the same as 
those of the Attorney-General, under the 1961 Rules (p. 467, ante). In effect, they 
act as deputies of the Attorney-General. 

Analogous Provisions.— Cl. (/) of the present Article is to be read with Art. 124 
(3), post, which lays down the qualifications for being appointed a Judge of the 
Supreme Court. 

Art. 165 makes parallel provisions in respect of the office of the Advocate- 
General for the State, who exercises some of the functions discharged by the 
Attorney-General in England. 

But there is no provision in Art. 165, corresponding to cl. (3) of Art. 76. 

See also Art. 88 which provides that the Attorney-General shall have a right 
of speaking in cither House of Parliament, even though lie is neither a member of 
the Cabinet nor of Parliament. 

INDEX TO COMMENTS 
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(A) England, 462; (B) U.S.A., 463 : (C) Australia. 463; (D) Canada, 463 ; (L) New 
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464. 
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Duties of the Attorney-General, 467 ; Other functions of the Attorney-General under the 
Constitution, 468 ; Other functions under the ordinary law, 468. 

Clause (4). 

Tenure of the Attorney-General, 468. 

Solicitor-General and Additional Solicitor-General, 469; Analogous Provisions, 469. 


Conduct of Government Business 

77. (1) All executive action of the Govcrn- 

Conduct Of business Of ment Q f \ n( \ia shall be expressed to be taken in the 
the Government of India. , _ . , r 

name of the President. 

(2) Orders and other instruments made and executed in the name 
of the President shall be authenticated in such manner as may be 
specified in rules to be made by the President, and the validity of an 
order or instrument which is so authenticated shall not be called in 
question on the ground that it is not an order or instrument made or 
executed by the President. 

(3) The President shall make rules for the more convenient transac¬ 
tion of the business of the Government of India, and for the allocation 
among Ministers of the said business. 
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Clauses (l)-(2). 

Other Constitutions 

a The Crown is not bound by any personal acts of the Sovereign 

A public act can be done by the Sovereign only on the advice of a Minister 
responsible to Parliament. This is secured not only in the matter of comine to 
‘‘ ° f C f prCS8ion and “Aentication of such decision. 

... . P A \ 01 . lh< L Crown can be expressed only in one of three wavs- (n\ 
Oidci m Council; (6) Order, Commission or Warrant under the Sien Manual- 

C ^AnSr^r’ Lct , l< : rs . or 0 l lh l er documents under the Great Seal. 

\ a ) An Order in Council is issued by the Kin«»-in-Coiinr. : l »’ k.. ,i w 

through the Privy Council, and is authenticated by the signature of the Cleric 

to the Council. An Order in Council can be issuei only Xre tLre Is a valid 

and h r^'nl a dL , J'h g nJI her - e r" Ac ‘ of Parliament authorises the making of 
.ules and regulations by Order in Council. It may also be issued for the exercise 

of a power which the Crown possesses by virtue of Prerogative, which, again can 
be exercised only on the advice of the Minister responsible for the Department 
to which the Order relates and where it is usually drafted. 

• W A 9° mmission ’ ° rdcr or .Warrant under the Sign Manual must bear the 
signature of one or more responsible Ministers. 

(c) Documents under the Great Seal can be issued by the Lord Chancellor 
only m compliance with a Royal Warrant countersigned by a Minister. 

QXC^t ’xnthr2 e lZ a ^T AXX ' 5 f ° f lhC WCSI Gcrman Constitution lays down that 
except in three specified cases (e.g., appointment and dismissal of the Chancellor). 

of validity ,hc countersignature 

(C) Fifth French Republic.— Art. 13 of the Constitution of 1958 says— 

Minimrs". PrCSidCnt $hal1 Sig “ thC ordinances and dccr *« decided upon by the Council ol 

Art. 22 provides— 

ministers ££&£*«??£ ««!.,£„•■'’ Un,Cr ‘ lgncd ' wh *“ -.cums.ancc, so require, by .he 
Art. 19, again, provides— 

(first" paragraph^ s*! 1 * dei J* of ^ R «P« b »f. Other , ,han tho -' c provided for under Arts. 8 
P a * a 8 r *pn;. ll, i, 16, 18, 54, 56 and 61, shall be counters igned bv the Premier and 
should circumstances so require, by the appropriate ministers 1 . * X ’ 

,.J D > Government of Indio Act. 193S.-CU. (I) to (3) of See. 17 of that Act ‘ 
ZZ V„ ' sam ' language as CIs (l)-(3) of Art. 77 of our Cons.i.uiion, substi- 
Goicrnor „ G cneral f° r President, and taking out the discretionary sphere 
ol the Governor-General from the purview of Cl. (3). 


India 

Cl. (1 ) : Formal expression of Executive Action. 

As the formal head of the Executive, the President shall have no executive 
function to be discharged personally. But all executive action of the Government 
of India must be expressed to be taken in his name. 

The Constitution, however, docs not require any particular formula of words 
for compliance with Art. 77 (I). What the Court has to sec is whether the 
substance of its requirements has been complied with, because the provision is 
only directory. 4 

(3) State of Bombay v. PurushotUnn, (4) Chitralekha v. State of Mysore, A. 

(1952) S.C.R. 674 (678). 1964 S.C. 1823 {1829). 
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Again cl. (1) docs not prescribe how an executive action of the Government 
is to be performed ; it onlv prescribes the mode in which such act is to be expressed. 
While cl. (1) relates to the mode of expression, cl. (2) lays down the ways in which 
the order is to to be authenticated. 

Cl. (1) has been held to be directory and not mandatory in character. Hence, 
failure to comply with Art. 77 (I) does'not nullify the order but only takes away 
the constitutional immunity from proof. The order would be upheld if the State- 
can otherwise prove that the order was. in fact, made by the President/’ 

Thus, where an inter-departmental letter, though not issued in the name of 
the President, stated that an order had been made by the Government, which is 
also affirmed by the affidavit of a responsible officer* and that statement is not 
specifically denied in the affidavit of the person who challenges the validity of the 
letter because of non-compliance with Art. 77 (I). the contention cannot be upheld. 4 
The fact of the order having been made by the President may also be proved by 
producing the relevant Government records. 4 


Executive Action 1 6 7 . 

1. Cl. (1) is confined to cases where the executive action is required to be 
expressed in the shape of a formal order or notification or any other instrument. 3 * " 
Usually executive decision is taken on the office files by way of notings or endorse¬ 
ments made by the appropriate Ministers or officer. If cverv executive decision 
has to be given a formal expression the whole governmental machinery will be 
brought to a standstill. Hut when an executive decision affects an outsider or is 
required to he officially notified or communicated, it should be normally expressed 
in the form mentioned in Art. 166 (I).* 

2. The expression has been held to he wide enough to include statutory 
functions vested in the head of the State, even though they arc quasi-judicial 
in nature/ 

3. On the other hand, the following have been held not to constitute ‘executive 
action of the Government’ and need not, therefore, be expressed or authenticated 
according to this article— 

(r) Noting by a Minister on the file/ 

(ti) The filing of a memorandum of appeal against an order of acquittal/ 

(ui) A corrigendum issued merely to correct a clerical mistake or omission 

in a notification issued in conformity with this Article. 10 

* 

Analogous Provision .—Similar provision is made in Art. 166 as regards the 
conduct of business of the Government of a State. 

Art. 299 lays down the formalities for contracts made by the Government of 
India or of a State. 


Bar to Judicial inquiry. 

The validity of an order or instrument which is expressed in the name of the 
President according to clause (I), and is duly authenticated according to rules 
made by the Governor on this behalf, shall not be called in question in any Court 
on the ground that it is not made or executed by the President. 

This provision is. however, subject to the following limitations— 
fa) It does not bar the jurisdiction of the Court to examine the validity of 
the order or instrument on any other ground, e.g .— 


(5) Datlatraya v. Staff of Bombay, (1952) 
S.C.R. 612 (62-1, 63/). 

(6) State of Rajasthan v. Sripal, A. 1963 
S.C. 1323 (1326). 

(7) Nagaseeuara v. APSRTC, A. 1959 
S.C. 308 (325). 

(8) Jayarama Iyer, in re., A. 1958 A.P. 

643 (645). 


(8a) Bachhittar v. State of Punjab, A. 
1963 S.C. 395. 

(9) John v. State of T. C., (1955) 1 S.C.R. 
1011 (1019). 

(10) Naunihatsingh v. Kishorilat, A. 1961 
M.P. 84 (87). 




472 


The Constitution of India 


* **»- wnomuiiun lit IftUlA ^ Part V 

fulfil l? ThfJ ti0, \ P rcc ^ dent . f ? r . the ™ akin S of 'he order has not been 
fulfilled. 1 " Thus, when the satisfaction of a particular authority is necessary 
under the law to make the order, the Court can enquire whether the order was 
based on such satisfaction.” Of course, in the normal case, a recital in the order 
rw'ii j , , ra,se . a presumption that the necessary condition has been 
fu filled, and throw a difficult onus on the person who wants to challenge the 
validity of the order ; but the Court is not powerless to determine the validity of 
the order, on taking proper evidence." But where the liberty of the subject is 
concerned, the Court may not act upon such a presumption." 

But unless the statute specifically so requires, it is not necessary that an order 
must contain a recital as to the satisfaction of the condition precedent. Though 
it may be desirable for the authority to make such a recital, the absence of the 
recital does not render the order void ab initio ." In the absence of such recital, 
of course, the authority or other person reiving on the order will not have the 
advantage of the presumption in favour o( the validity of the order but it is 
open to the authority to satisfy the court by other means that the condition 
precedent was fulfilled. 14 

(b) Strict compliance with the requirements of Art. 77 (I) gives immunity to 
the order that it cannot be challenged in a Court of law on the ground that it 
is an order of the President. If. therefore, the requirements of the Article arc not 
complied with, the resulting immunity cannot be claimed by the State, but this 
will not nullify the order itself, if it* appears from other materials that such a 
decision was in fact taken by the Government. 14 * Thus,— 

(*) Where an order was duly signed by the officer authorised by the Rules 
made by the Governor under the corresponding Art. 166 (2), but the order was 
not expressed to be made in the name of the Governor, affidavit to the effect that 
the matter had been placed before the Government was received to hold that the 
order was that of the Government of Bombay. 14 * 

But the order cannot be saved where it is not duly authenticated and it is 
established or conceded that it was not made or concurred in by the competent 
authority." Thus, under the corresponding provision in Art. 166, where the docu¬ 
ment relied upon was an inter-departmental letter addressed by an Under 
Secretary to another officer that he had been "directed to say that the Chief 
Commissioner is pleased to approve .... the grant of license to . . . .”, it was 
held that the letter could not be held to be the order of the Chief Commissioner 
sanctioning the license, for the reasons— 

(a) that the letter did not purport to be the order of the Chief Commissioner 
but simply communicated to another officer that such order had been made ; 

(b) that the letter did not say that the Under Secretary had been directed by 
the Chief Commissioner nor did he sign ihc letter ‘by order of the Chief Com¬ 
missioner’ ; he simply signed as *Undcr Secretary’ to the State Government." 


Cl. (2) : Authentication of President’s Orders, etc. 


Authentication is a mere formal manner of promulgation to the public of the 
orders and other instruments made and executed in the name of the President, 
that is to say, all executive action of the Government of India [Cl. (1)1- The 
authentication invests these orders and instruments with authenticity, so that the 
public may know that these are the executive action of the Government of India. 

Where the Rules made by the Governor lay down that orders made and 
executed by the Governor shall be authenticated by the signature of a Secretary, 


(11) Kine-Emp. v. Sihnalh. (1950) 50 

C.W.N. 25 (52): A. 1954 P.C. 156. 

(12) Shombhu v. B. L. Cotton Mills, A. 

1959 Cal. 552 (556). _ . 

(13) Shyamaghna v. State, A. 1952 Orissa 
200 . 


(14) S'raiieshi Cotton Mills v. S. /• 
Tribunal. A. 1961 S.C. 1381 (1387). 

(14a) Dattatraxa v. State of Bombay, (19^2) 
S.C.R. 612 (624). ^ 

(15) Cf. Ghaio Mai v. State of Delhi, 
(1959) S.C.R. 1424. 
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no note or order of a Minister which is not so authenticated, can operate as an 
order of the Government of the State.** * T 

2. Where several notifications are published in the Gazette together, there 
is nothing wrong if the signature of the authenticating officer appears at the 
foot of all the notifications. 1 * 

‘In such manner as may be specified \—In exercise of this power, the President 
has made the Authentication (Orders and other Instruments) Rules, 1958.*' 

The general mode of authentication of orders and other instruments made 
and executed in the name of the President is that— 

"it shall be authenticated by the signature of a Secretary, Special Secretary, Additional 
Secretary, Joint Secretary, Deputy Secretary, Under Secretary or Actant Secretary to the 
Government of India". 

Besides, in the case of different Ministers, such as the Ministers of Defence, 
Railways etc., other officers are specifically authorised to execute such orders and 
instruments. 20 


Effect of authentication. 

When an order or instrument is expressed in the name of the President and 
also authenticated in the manner provided by cl. (2), it will not be open to any¬ 
body to challenge the order or instrument on the ground that it was not made 
or executed by the President. 

This, of course, refers to the form of the order, and has no reference to the 
validity of the order on point of its subject-matter as limited by Article 73 which 
defines the extent of the executive power of the Union, or the correctness of the 
recitals in the order. 21 

Effect of non-conformity with els. (1) and (2). 

The Supreme Court has held that cl. (/) is directory and not mandatory in 
character, and that non-compliance with it does not render the order a nullity. 22 
Further, neither cl. (/) nor cl. (2) precludes proof by other means that the order 
or instrument was made by the President. 22 

For further comments, see under Art. 166, post. 

Clause (3). 

Other Constitutions 

(A) England. —Not only the selection of colleagues, but also the distribution 
o? portfolios amongst them, is a business of the Prime Minister : the King has, 
under modern conditions, no voice in these matters. 22 

(B) Japan .—The Japanese Constitution contains certain novel pro\isions as to 
the business of the Cabinet and the individual Ministers. Arts. 72-74 arc as 
follows: 

. "72. The Prime Minister, representing the Cabinet submits bills, reports on general 
national affairs and foreign relations to the Diet and exercises control and supervision over 
various administrative branches. 

73. The Cabinet, in addition to other general administrative functions, shall perform 
the following functions: 

Administer the law faithfully ; conduct affairs of state. 

Manage foreign affairs. 

Conclude treaties. However, it shall obtain prior or, depending on circumstances, subse¬ 
quent approval of the Diet. 

* ( \toTr a {V ( 2?3l d ' ,ab ° d 

<1&! s!c.R C ‘m!4 Mal - '■ ^ °' *"*• 

^U8) Iftikhar v. State of M. P., A. 1961 S.C. 

(19) S.O. 2297, d. 3-11-58. 

C2—60 


(20) Vide pp. 6-12 of the General Rules 
and Orders under the Constitution. L.D. I O'. 

(21) King Emp. v. Sibnath, (1945) 50 
C.W.N. 25 (32) P.C. 

(22) State of Bombay v. Purushottam, 
(1952) S.C.R. 674. 

(23) Munro, Governments of Europe. 1947. 
pp. 90-1. 
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Administer the civil service in accordance with standards established by law. 

Prepare the budget, and present it to the Diet. 

Enact cabinet orders in order to execute the provisions of this Constitution and of the law. 
However, it cannot include penal provisions in such cabinet order unless authorized by such 
law. 

Decide on general amnesty, special amnesty, commutation of punishment, reprieve, and 
restoration of rights. 

74. All laws and cabinet orders shall be signed by the competent Minister and counter¬ 
signed by the Prime Minister.” 

It will appear that the functions of individual Ministers arc circumscribed by 
the powers of the Prime Minister and of the Cabinet as a whole. Thus, very 
little important work is left to be done by a Minister for Finance, Foreign or 
Home Affairs. It hardly escapes attention that even the preparation of the Budget 
is a business of the Cabinet in a body (see also Arts. 86. 87, 91). 

(C) West Germany .—The provisions of Art. 65 of the West German Consti¬ 
tution of 1949 arc also novel— 

“The federal Chancellor (Prime Minister) determines, and is responsible for, general 
policy. Within the limits of this general policy, each federal minister conducts the business 
of his department autonomously and on his own responsibility. The federal government ((.«., 
the Prime Minister and all the Ministers collectively) decides on differences of opinion between 
the federal ministers. The federal Chancellor conducts the business of the federal govern¬ 
ment in accordance with the rules of procedure adopted by it and approved by the federal 
President.” 

(I)) Fifth French Republic .—Under the French Constitution of 1958, the 
other Ministers exercise powers only by delegation from the Premier. 

Art. 20.-—“The government shall determine and conduct the policy of the nation..” 

Art. 21.—"The Premier shall direct the operation of the government.He may 

delegate certain of his powers to the ministers.” 


India 

Cl. (3) ; Allocation of business among Ministers. 

Since the President has no discretionary authority, the present power shall 
also be a power to be exercised on ministerial advice, which in this context, will 
mean the advice of the Prime Minister, as in England (sec p. 470, ante). 

Rules and Orders made by the President. 

Under the present Clause, the President has adopted the Rules which were 
in force at the commencement of the Constitution as the rules for the transaction 
of business of the Government of India, unless altered, repealed or amended by 
the President. 

Alterations have been made by issuing Orders under this Clause, 94 from time 
to time, whenever a new Ministry has to be created or the distribution of portfolios 
amongst existing Ministers has to be altered. Thus,— 

(0 The Department of Atomic Energy was created by S.R.O. 2534/2-8-54. 

(,-,-) The Ministry of States was combined with the Ministry of Home Affairs, by S.K.U. 

60 3 (i70 5 The administration of the Hindusthan Housing Factory was transferred from the 
Ministry of Production to the Ministry of Works, Housing and Supply, by S.R.O . 2\ 5. 

d v \ The administration of the Working Journalists (Conditions of Service) & Misccllanco 
Provisions Act, 1955 was transferred from the Ministry of Information & liroadcasting to tnc 
Ministry of Labour, by S.R.O. 1133/15-5-56. 

INDEX TO COMMENTS 

ARTICLE 77. 

Clauses (l)-(2). . 

England/' 470(B) W«, Germany. 470 ; (C) Fifth French Republic. 470; <D) Govern¬ 
ment of India Act. 1935. 470. --- 

- (2 4, Vide Rules -d Orderv under the 
Constitution, L.D. 105, my, PV 
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India : 

Cl. (1): Formal expression of executive action. 470 ; 'Executive action’, 471; Analogous 
Provision, 471 ; Bar to jud.cial inquiry, 471. 

Cl. (2): Authentication of President's Orders etc.. 472 ; 'In such manner as may he 
specified’, 473 ; Effect of authentication, 473 ; Effect of non-conformity with els. (I) and 
(2), 473. 

Clause (3). 

Other Constitutions : 

(A) England, 473 ; (B) Japan, 473 ; (Q West Germany, 474 ; (!)) Fifth French Republic, 

474. 

India: ... 

Allocation of business among Ministers. 474 ; Rules and Orders made by President. 4/4. 


Duties of Prime Minis¬ 
ter as respects the fur¬ 
nishing of information to 
the President, etc. 


78. It 

Minister— 


shall be the duty of the Prime 


(a) to communicate to the President all decisions of the Council 
of Ministers relating to the administration of the affairs of the Union 
and proposals for legislation ; 

(o) to furnish such information relating to the administration of 
the affairs of the Union and proposals for legislation as the President may 
call for ; and 

(c) if the President so requires, to submit for the consideration 
of the Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the Council. 

Other Constitutions 

(A) England. —Though the Crown no longer possesses any constitutional right 3 ' 
to take part in the Cabinet deliberations or to be present at its meetings, and the 
Crown is bound to act on the advice of the Cabinet.—the Cabinet being still in 
theory a body of advisers of the Crown, is bound to keep the Crown informed 
“of any departures in policy, of the general march of political events, and in 
particular of the deliberations of the Cabinet, which may not be disclosed to 
anyone else”. 110 Since World War I, the British Cabinet has a Secretary to record 
all its deliberations. It is the duty of the Prime Minister, as the presiding officer 
of the Cabinet, to communicate to the Sovereign all resolutions of the Cabinet, 
together with the fullest information on all important points, and in time to 
enable him to come to a proper decision. 11 

(B) Fourth French Republic. —Art. 32 of the French Constitution of 1946 
provided— 

"The Prcsidcni of ihe Republic shall preside over the Council of Ministers.” 

In fact, however, the President only presided over formal meetings of the 
council of ministers while policy decisions were made at informal meetings of the 
council of ministers, presided by the Prime Minister. 

(C) Fifth French Republic. —Art. 9 of the Constitution of 1958 reproduces 
Art. 32 of the Constitution of 1946, just quoted. 


India 

CIs. (a)-(b) : President’s right of information. 

These two clauses embody the rules of the English system governing the 
relation between the Crown and the Cabinet. It shall be the duty of the Prime 
Minister, as the head of the Cabinet, to communicate to the President not only 


(25) This is another right which has be¬ 
come obsolete bv disuse (see Hood Phillips 
1957, p. 242 ; Keith, p. 156). 


(1-10) Chalmers and Hood Phillips, p. 199. 
(II) Keith, Constitutional Law, p. 157. 
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aU decisions of the Cabinet but also any other information that the President may 
himself call for, relating to administration as well as legislation. Like the 
English King, the Indian President shall have no right to sit in Cabinet meetings, 
but he shall have a right to be informed of everything relating to public affairs, 
so that he may exert his influence, as the impartial head of the Executive, upon 
the Council of Ministers. r 


Clause (c). 

Other Constitutions 

England .—Though recent examples arc rare, there arc instances of the 19th 
century 12 where the Sovereign, of her own initiative, asked the Prime Minister 
to submit questions relating to different Departments to be placed before meetings 
of the Cabinet. Theoretically, the power still remains, but it has to be exercised 
with the consent of the Prime Minister. 

India 

President’s power to refer questions for collective deliberation. 

This appears to be a safeguard intended to ensure the collective responsibility 
and solidarity of the Council of Ministers. Under the complicated conditions of 
modern government, it is not possible for every matter relating to the different 
departments to be discussed and determined in Cabinet meetings. 

As has been stated earlier, in England, it entirely rests on convention and 
usage what matters should be placed before the Cabinet or should be left to the 
individual responsibility of the Minister in charge and the final word is that of 
the Prime Minister. If the Sovereign wants to interfere, he or she can only suggest 
to the Prime Minister. 

Our Constitution seeks to ensure collective deliberation of important matters 
by a more positive device. It empowers the President to intervene if he finds 
that an individual Minister has taken a decision regarding his Department which 
is of such importance that it should have been placed before the collective decision 
of the Council of Ministers. So. even though an individual Minister shall have 
the liberty of placing his own decision regarding his Department to the President, 
the latter shall have the power to refer them to the consideration of the Council, 
so that no important executive action may be taken by the President on the 
advice of a single Minister. As Dr. Ambcdkar explained in the Constituent 
Afscmb'y this provision seeks to follow the practice that existed on the eve of 
the commencement of the Constitution. Weekly summaries prepared by each 
Ministry containing the decisions taken by it used to be sent to the Cabinet as 
well as to the Governor-General. If, the Governor-General, on seeing the weekly 
summaries, found that the Ministry had taken a decision on a particular subject 
which he thought was not good, the Governor-General might place that matter for 
a re consideration bv the Cabinet. It is obvious that all the powers under Art. 78 
will he cxcrciscable bv the President at his discretion and as the word ‘duty’ 
signifies, the Prime Minister is bound to comply with the direction of the President 
to place a particular matter before the Council of Ministers. It docs not appear 
that the President has ever used this power so far. 

Analogous Provision .—The provisions of Art. 167 as regards the Council of 
Ministers of a State arc exactly similar to those of the present Article. 

INDEX TO COMMENTS 

ARTICLE 78. 

°'!a) England/'4551 ( B) Fourth French Republic. 475 ; (C) Fif.h Freeh Republic, 475. 

(12) Cf. Jennings, Cabinet Government, 

1959. p. 364. 
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CMa)-(b): President’s right of information. 475. 

Other Constitutions : England, 476. 

"president's power to refer question* for collective deliberation, 476 ; Analogous Provi¬ 
sion, 476. 


Chapter II.—Parliament 
General 

Functions of a Parliament under the Parliamentary system of government. 

It has already been explained (p. 333) that the fundamental feature of the 
English Parliamentary system of Government is a harmonious blending of the 
legislative and executive organs of the State inasmuch as the executive power is 
wielded by a group of members of the Legislature who command a majority m 
the popular Chamber of the Legislature and remain in power so long as they 
retain that majority. The functions of Parliament under this system fol.ow fiom 
this essential feature and are. accordingly, more or less the same wherever the 
English system has been transplanted. We may analyse these functions in order 
to see how far they have been adopted by our Constitution. 

I. Providing the Cabinet.—ll follows from the above that the first function 
of Parliament is that of providing the Cabinet and holding them responsible. 
Though the responsibility of the Cabinet is to the popular Chamber (see p. 422. 
ante), the membership of the Cabinet is not necessarily restricted to that Chamber 
and some of the members arc usually taken from the upper Chamber, though the 
responsibility of the Cabinet in a body is only to the popular Chamber. '1 hough 
under the English system the Prime Minister is chosen by the Crown informally, 
subject to the condition of his commanding a majority in the popular Chamber, 
there are some modern Constitutions, such as Eire, Japan, (p. 440. ante) which 
provide that the Prime Minister shall be a person formally nominated by the 
popular Chamber. 

Our Constitution follows the English system and leaves the choice of the 
Prime Minister and his Cabinet to convention, subject to the collective responsi¬ 
bility of the Council of Ministers to the popular Chamber. 

II. Control of the Cabinet. —It is a necessary corollary from the theory of 
ministerial responsibility that it is a business of the popular Chamber to see that 
the Cabinet remains in power so lone as it retains the confidence of the majority 
in that House. The devices through which the House can express its want of 
confidence in the Cabinet have already been discussed (pp. 434-5, ante). 

III. Criticism of the Cabinet and of individual Ministers. —In modern times 
both the executive and legislative policies are initiated by the Cabinet, and the 
importance of the legislative function of Parliament has. to that extent, diminished 
from the historical point of view. But the critical function of Parliament has 
increased in importance and is bound to increase if Cabinet government is to 
remain a ‘rcsiionsiblc’ form of government instead of being an autocratic one. 1 
In this function, both the Houses participate and arc capable of participating, 
though the power of bringing about a downfall of the Ministry belongs only to 
the popular Chamber. 

While the Cabinet is left to formulate the policy, the function of Parliament 
is to bring about a discussion and criticism of that policy on the floor of the 
Houses, so that not only the Cabinet can get the advice of the deliberative body 
and learn about its errors and deficiencies, but the nation as a whole can be 
apprised of an alternative point of view, on the evaluation of which representative 
democracy rests in theory. 


(1) C/. nbert, Parliament, 1950, p. 103. 
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themlelvtrCma^ dement ft* S ° me,imes ° ffered b X ' b < Minister, 
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Lr the time be^ bU< alm ° S ' °" *“ questions of public importance 

law, V ihich e ?elot« n , CXt . f . unclion of » Legislature is the function of making 

n entarv forms o. 8 t ° Lc 8 ,s I a ,|V rc .^“ all y “'><1" the Presidential and Parlia- 
mentary forms ot government. This w.ll be separately dealt with under Art. 107, 

of Pv| I l I i',.,».m”!n'"i- CO /'"7 _AS " berl P oims oul4 ,his is ,he 'earliest function' 
h's rhr Jtt . hn S ,a ” d ' ,*«•. 'o provide money for the use of the State. It 
' .J t , P oer no! *° authorise expenditure for the public servises. to 
I ccify the purposes to which that money shall be appropriated, but also to provide 
the way S and means to raise the revenue required, by means of taxes and other 
impositions and also to ensure that the money that was granted has been spent 
lor the authorised purposes. Under the English system, this power has passed 
into the hands of one Mouse of the Legislature, viz., the lower House (for this 
function, sec under Art. 112. post). 

Functions of the Opposition in Parliamentary Government. 

It is hardly possible to say anything about the nature or functions of the 
Opposition in the Legislature in India since owing to the peculiar array and 
strength of parties, an Opposition in the English sense has not vet been built up 
in this country during the short working of the Parliamentary'system under its 
independent Constitution. The primary reason for the absence of a united 
Opposition is the marked difference in ideologies between the various minority 
parties which range ‘from the extreme left to the extreme right’. 2 3 4 5 

The need for an organised Opposition has. however, been felt by many 
political leaders, including those of the majority party. 4 This is not surprising 
because, as we shall sec, the existence of an Opposition is an essential ingredient 
of the British Parliamentary system which we have imported. It is. accordingly, 
worth while to examine the functions of the Opposition in the British House of 
Commons and the essential principles upon which it works so that we may under¬ 
stand what are the indispensable requirements for building up a ‘healthy’ Opposi¬ 
tion in our Legislatures. 


(2) Cf. r. 372 of the Rules of the House 
of the People ; r. 251 of the Rules of the 
Council. 

(3) Jennings, Parliamentary Reform, 
p. 19. 

(4) Ilbert. Parliament, 1950. p. 76- 

(5) H. P. Deb., (1952), Vol. I, p. 379. 


(6) In 1954, under the leadership of 
A chary a Kripalani. a united Opposition 
Party was formed in the House of the 
People: with a strength of 42 members 
(Hindusthan Standard, d. 23-8-54). But it 
does not appear to have gathered sufficient 
cohesion to secure official recognition f Cf. 
Morrison, Parliament in India, 1957, p. 105J. 
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I. Parliamentary government, it is needless to say, is a government by party. 
In the words of Bagehot, “Party government is a vital principle or representative 
government”. Lou'ell 1 added “it also requires as a condition of success that there 
shall be only two parties”. Conditions have changed since he wrote and there 
is hardly any Parliament to-day. which literally possesses only two panics. But 
though modern Parliaments have 10 work with multiple parties, the truth of 
Lowell’s observation remains, viz., that for the success of the Parliamentary system 
it is essential that where there are more than one parties, the parties not in power 
must be united as a body as against the party in power. 6 so as to form 'the 
Opposition’. 

Criticism and control of the Cabinet, the two most important functions of 
Parliament (p. 477. ante) can be effectively discharged only if while one party is 
in power, there is a united Opposition, particularly when individual members arc- 
more and more lacking strength and initiative under modem party organisations. 
As Campion* observes— 


“While admitting the loss to parliamentary life resulting from the sacrifice of the indepen¬ 
dent private Member, it cannot be denied that under modern conditions the concerted action 
of the Opposition is the best means of controlling Government—by criticising defects in 
administration loudly enough for the public to take notice". 


II. The most essential function of the Opposition is its readiness to form a 
government if and when the Government or tne party in power loses the confi¬ 
dence of the majority in the House. The Cabinet is responsible to the House 
and when a Cabinet is defeated and resigns, there would be a deadlock unless 
another Ministry, commanding majority in the House, can be readily formed. 
The Opposition' keeps an alternative group of leaders with an alternative pro¬ 
gramme or policy which would replace the defeated Cabinet and this group of 
lenders in the Opposition arc popularly known as the ‘Shadow Cabinet, having 
as amongst themselves, similar discipline and cohesion as exists amongst the 
members of the Cabinet in power. 

III. More than this, it is the duty of the Opposition to take office, if the 
Government resigns on being defeated, for. ‘the King’s service must be carried 
on’. The attack of the Opposition against the Government cannot, therefore, be 
an irresponsible act. It has to be tempered by the consideration that it will be 
called upon to form a Government, if the Ministry resigns. 


IV. Though it is the right of the Opposition to criticise the Government 
and to secure its downfall by winning over the votes on anv issue, in many matters, 
the Opposition has to co-operate with the Government, in the interest of demo¬ 
cracy itself. In a Parliamentary form of Government, the Opposition believes 
in an alternative creed but does not believe in chaos or disorder. It will seek to 
bring about the downfall of the Government, only if it can do so by constitutional 
means, i.e., by the method of persuasion in favour of its own policy and programme 
and that is possible only if there is an orderly course of proceedings in the House. 
Hence, in the matter of arranging the business of the House the Opposition has 
to co-operate with the Government, instead of creating a deadlock by taking up 
an attitude of obstruction. Again, in matters of emergency or national danger 
from external or internal causes, the Opposition has not onlv to co-operate but 
also to pledge its support to the Government, unless the Opposition is to act 
against the interests of the nation itself. 

The Government has also to accommodate the Opposition in many matters. 
Thus, in England, the Government seldom goes violently against the wishes of 
the Opposition in arranging the weekly business of the House, and traditionally 
finds time for the discussion of a vote of censure and frequently of other subjects 
on which the Opposition feels strongly. The Opposition also has its own oppor¬ 
tunities of raising matters independently of Government wishes e.g., in the matter 
of discussion of the Estimates in the Committee of Supply. In matters of out- 


(7) Lowell, Government of England, 1914. 


(8) Campion, Parliament, p. 30. 
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standing importance, such as foreign policy or defence, the leaders of Government 
and Opposition go into consultation to arrange parliamentary business. 

It is these essential functions of the Opposition as a limb of the Parliamentary 
system that have secured even official or legal recognition for the Opposition in 
England. Apart from the fact that the Opposition is referred to as ‘His Majesty's 
Opposition —by the Ministers of the Crown Act, 1937, a salary has been granted 
to the Leader of the Opposition,* which is even charged on the Consolidated Fund 
and is thus immune from any challenge in Parliament, unlike the salaries of 
Ministers tor the purposes of this Act, the Speaker’s decision as to which party 
is to be deemed the ‘Opposition’ and who is their Leader, is final. 

In Canada too, the Senate and House of Commons Act, 1927 has provided 
for an annual salary to be paid to the Leader of the Opposition $15,000 in addition 
to his indemnity as a Member of the House. 

In India, no such question has arisen owing to the absence of any united 
Opposition as yet. 


79. There shall be a Parliament for the Union which shall consist 
. . of the President and two Houses to be known 

mcnt ns, ,U,, ° n ° " a respectively as the Council of States and the House 

of the People. 


Other Constitutions 

(A) U. S. A. —Under the Presidential system of the United States, the President 
is not a member of the Legislature, even though he possesses some legislative 
power such as that of veto, sending messages. Art. I, Sec. I says— 

"All legislative powers herein granted shall be vested in a Congress of the United States, 
which shall consist of a Senate and a House of Representatives.” 

(B) England. —The Crown is a ‘constituent part’ of Parliament which goes by 
the name ‘King-in-Parliamcnt’ consisting of the Crown and the two Houses of 
the Legislature. 

At the present day. the Crown has the following prerogatives in reference to 
Parliament: 

(*) Summoning, proroguing and dissolving Parliament: appointing time and 
place of its meeting, directing commencement of its proceedings. 

(it) Speech from the Throne, i.e., the speech at the opening of each session. 

(lit) Assent to legislation. 

Subject to the Parliament Acts of 1911 and 1949 (see under Art. 80, post), an 
‘Act’ of Parliament can be made only with the concurrence of the three sections 
of Parliament, viz., the Crown and the two Houses. Though the Sovereign does 
not sit in Parliament, she attends personally at the opening of each session, to 
read the opening speech. 

(C) Australia. —Sec. 1 of the Australian Constitution Act says— 

"The legislative power of the Commonwealth shall be vested in a Federal Parliament, 
which shall consist of the Queen, a Senate and a House of Representatives, and which is 
hereinafter called 'the Parliament', or 'the Parliament of the Commonwealth’." 


(D) Canada. —See. 17 of Br. North America Act, is— 

"There shall be one Parliament for Canada, consisting of the Queen, an Upper House 
styled ‘the Senate’ and the House of Commons." 


(E) Eire. _Art. 15 (1) of the Constitution of Eire, 1937, provides— 

"m I The National Parliament shall be called and known, and is in this constitution 
ecr.crallv referred to. as ’the Oireachtas’. 2. The Oireachtas shall consist of the President and 
two Houses, viz., a House of Representatives to be called Dail Eireann and a Senate to be 
called ‘Scanad Eireann’.”___ 
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(F) Fourth French Republic.—An. 5 of the Constitution of 1946 provided— 

“The Parliament shall be composed of the National Assembly and the Council of the 
Republic.” 

(G) Fifth Republic.— Art. 24 of the Constitution of 1958 renames the Upper 
Chamber as the Senate. 

Though France adopts the Parliamentary system, it docs not make the 
President a component part of the Legislature and the President has no power 
to veto or to suspend the promulgation of laws passed by the Parliament. 

(H) lies/ Germany. —Under the West German Constitution of 1949. the 
federal Legislature consists of two Houses—the Bundestag (Federal Assembly) 
and the Bundesrat (Federal Council). 

(I) Japan.— The relevant provisions of the Japanese Constitution of 1946 are— 

" Article 41 .—The Diet shall be the highest organ of state power, and shall be the sole 
law-making authority of the State. .... , „ 

Article .42. —The Diet shall consist of two houses, namely, the House of Representatives 
and the House of Councillors.” 

Though the promulgation of laws is to be made by the Emperor with the 
advice of the Cabinet (Art. 7). the Japanese Constitution docs not describe the 
Emperor as a componct part of the Legislature. 

(I) Ceylon. —Sec. 7 of the Ceylon (Constitution) Order in Council. 1946. 
provides— 

“There shall be a Parliament of the Island which shall consist of His Majesty, and two 
Chambers to be known respectively as the Senate and the House of Representatives." 


India 

Art. 79 : Constitution of Parliament. 

Departing from the American precedent and following the English, the Indian 
Constitution makes the President a member of the Legislature. 10 The Parliament 
of the Union, is thus, a composite body consisting of the President and the two 
Houses. Consequently, law of Parliament’ means a law passed by the two Houses, 
followed by the assent of the President, 11 —subject, of course, to the provisions in 
Arts. 108-9. 

Resolutions of either Houses of Parliament are not equivalent to laws made 
by Parliament, 18 nor can they preclude the Courts from examining into the 
legality of acts done under the authority of such resolutions. 15 

Hindi names. —The Hindi names adopted by the Houses of the People and 
the Council of States arc *Lok Sabha ' and ‘Rajya Sabha* respectively. 14 

Analogous Provision—Compare Constitution of State Legislature in Art. 163. 
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ARTICLE 79. 

Other Constitutions : 

(A) U.S.A., 480 ; (B) England, 480 ; (C) Australia. 480 ; (D) Canada. 480 ; (E) Eire, 480 ; 
(F) Fourth French Republic, 481 ; (G) Fifth French Republic, 481 ; (H) West Germany. 481 ; 
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Art. 79: Constitution of Parliament. 481 ; Hindi names. 481 ; Analogous Provision. 481. 


(10) See List of the legislative powers of 
the President under our Constitution, at 
p. 365, ante. 

(11) Cf. Ex parte Rashleigh, (1875) 2 Ch. 

25 C3/) 2 ^ ’ tJmaychal v ‘ 1945 F.C. 

c2—61 


(12) Stockdale v. Hansard. (1839) 9 A. & 

E. 1. 

(13) Jatindra v. Province of Bihar. (1949) 

F. L.J. (F.C.) 225 (249). 

(14) L.S.D. (II), 14-5-54; R.S.D. (II), 

23-8-54. 
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80. (1) The Council of States shall consist of— 

.k ( a ) twe ^ ve members to be nominated by 

Council of States. thc the President in accordance with the 

provisions of clause (3); and 

(b) not more than two hundred and thirty-eight representatives of 
the States and of the Union Territories . ,s 

(2) The allocation of seats in the Council of States to be filled by 
representatives of the States and of the Union Territories' 7 shall be in 
accordance with the provisions in that behalf contained in the Fourth 
Schedule. 

(3) The members to be nominated by the President under sub¬ 
clause (a) of clause (1) shall consist of persons having special knowledge 
or practical experience in respect of such matters as the following, 
namely: — 

Literature, science, art and social service. 

(4) The representatives of each State * * • #l6 in the Council of 
States shall be elected by the elected members of the Legislative 
Assembly of thc State in accordance with the system of proportional 
representation by means of the single transferable vote. 

(5) The representatives of the Union Territory 17 in the Council of 
States shall be chosen in such manner as Parliament may by law 
prescribe. 

Amendment.— The changes made by the Constitution (Seventh Amend¬ 
ment) Act, 1956 arc indicated in italics. 


Effects of Amendment. 

(a) In thc original Constitution, representation in the Council of States was 
confined to thc States in Parts A, B and C. It has now been extended to all the 
Union territories which include the Islands which were included in Part D of the 
First Schedule. 

( b) Consequential changes in the allocation of scats have been made in the 
Fourth Schedule, maintaining in tact the original formula of "one scat per million 
for the first five millions and one scat for every additional two millions or part 
thereof exceeding one million”.'* 


Other Constitutions 


(A) U. S. A. —Originally, members of the Senate used to be elected, indirectly, 
by the State Legislature [Art. I, Sec. 3 (1)]. But the above provision has been 
superseded by the 17th Amendment to the Constitution (1913) which provides 
that— 

“the Senate of the United States shall be composed of two Senators from each State, 
elected by the people thereof.” 


Hence, members of thc Senate are now chosen by direct election of the 
people, two Scators being elected from each State, equally. There arc thus 100 


(15) Inserted by the Constitution (Seventh 
Amendment) Act, 1956. 

(16) Thc words and letter 

Part A or Part B of the First Schedule 
have been omitted by .he Om.tmit.on 
(Seventh Amendment), Act, 1956. 


(17) Substituted for the words ‘States 
specified in Part C of the First Schedule', 
by the Constitution (Seventh Amendment) 
Act. 1956. 

(18) Statement of Objects & Reasons ot 
the Constitution (Ninth Amendment Bill). 

1956. 
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members in the American 6enatc (the States being 50'• in number). The American 
Senate represents the federal principle of the Constitution, by providing equality 
of representation of the States in the Chamber, irrespective of their size or 
population (sec Vol. I, p. 17). But at the same time, members of the American 
Senate are delegates not of the State Governments, but of the people, voting by 
States. This fact of direct election, together with its extraordinary powers, makes 
the American Senate the most effective second Chamber in the world. 20 

It has got certain exceptional powers which are not possessed by many other 
second Chambers: 

(a) It has got equal powers with other Chamber (the House of Represen¬ 
tatives) in ordinary legislation. 

(b) In respect of money bills also, its powers are equal except as to initiation. 
It is free to amend or reject any money bill. 

This power to amend financial legislation is so effectively exercised that the 
absence of the power to initiate docs not make the Senate poorer in any real 
sense. In the words of Prof. Finer: 31 

"It* authority to amend financial legislation which, by the Constitution, must commence 
in the House, has been constructed by it to be a plenary power to remake the budget sent up to 
it. By substitution for original proposals made by the House, it is as much master of the 
financial provision of the nation as the House. And owing to its composition and operation, 
it is even more powerful.” 


This is a situation which is unthinkable under the English system. 

(c) Its consent is necessary for appointments made by the President. This 
control over all high appointments is not an insignificant factor towards its powers 
and prestige. 

(d) It has the power to try impeachments. 

(e) Its consent 214 is necessary for the making of treaties by the President. 
The reality of the power of the Senate in this respect is illustrated by the fact 
that so far the American Senate has refused its assent to over 60 treaties proposed 
by the President. A climax was reached when at the end of World War I, 
President Wilson signed the Peace Treaties and the Covenant of the League of 
Nations on behalf of the United States, but the Senate refused to ratify any of 
these treaties and covenants and thus nullified the mighty work of the President 
so far as the United States was concerned. It is this which leads Laski 32 to 
observe— 


"No legislative assembly of the world rivals the Senate of the United States in its influence 
in the international sphere.” 

'Ihe other factors that contribute towards the strength and prestige of the 
American Senate are—(i) It is a small and compact body, compared with the 
British House of Lords, (it) It affords a better opportunity for hearing to indivi¬ 
dual members than the House of Representatives. (Hi) Absence of responsibility 
of the Executive to the Lower House (such as exists under the Parliamentary 
system) accounts, in part, for the failure of the House of Representatives to 
dominate the Senate, (tu) The jiersonncl of the Senate is superior to that of rhe 
House of Representatives. Thus, in the 80th Congress, while over 1/3 of the 
members of the House of Representatives had never before held any public 
office,—in the Senate the number of such members did not exceed 1/8. (t>) It is 
directly elected by the people just as the I louse of Representatives is; at the same 
time, it has a longer term. (vi) There is no provision in the Constitution to 

(19) The original number 48 has been in¬ 
creased to 50 by the admission of Alaska 
and Hawaii in 1959. 

(20) According to Sir Henry Maine, "It is 
the one thoroughly successful institution 
which has been established since the tide of 
modern democracy began to run.” 

(21) Finer, Theory & Practice of Modern 
Government, 1954. p. 420. 

(21a) Consent of “2/3 of the Senators 


present" is required under Art. II, s. 2 (2) 
|Sce Author's Select Constitutions of the 
World, p. [6J, which means 2/3 of the 
quorum of the Senate [Fourteen Diamond 
Rings v. V. S., (1901) 183 U.S. 176 (180). 
This power includes the power not only to 
reject but also to modify or amend treaties 
negotiated by the President [Haver v. Yakcr, 
(1870) 9 Wall. 32 (35)). 

(22) Laski, American Presidency, p. 172. 
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remove a deadlock between the two Houses, as a result of which it can be solved 
only by conferences between the two Houses [see further under Art. 108, post J. The 
position of the Senate is thus in no way inferior to the House of Representatives 

The object of having a second Chamber, in the United States, was professedly 
to check the popular Chamber and, in this, the American Senate has well 
succeeded. 23 

(B) England .—The English House of Lords is now the only second Chamber 
amongst the known Constitutions of the world which contains a major hereditary 
element. It consists of over 800 temporal and 26 spiritual Lords. The majority 
of the former category are hereditary peers. By the Life Peerages Act, 1958, 
the Crown has now been empowered to confer life peerages, with the right to sit 
and vote in the House of Lords, upon any person, including a woman. 24 The 
Act does not fix any maximum limit as to the number of such life peers. 

Not only because of its hereditary composition which results in a lack of 
democratic contact, but also because of its inferior powers in comparison with 
the House of Commons, the English House of Lords has come to occupy a sub¬ 
ordinate position in the English polity; and Parliamentary sovereignty, which is 
the primary characteristic ot the English political system, has come to mean the 
supremacy of the lower House. The predominance is no doubt primarily due to 
the nature of the Cabinet system itself. For, the Cabinet represents the majority 
in the lower House and is responsible only to that House. As Bagehot pointed 
out,—the legislative function ot Parliament, i.e., the mere making ol laws, is less 
significant under the British system than the power of determining, maintaining 
and rejecting the Ministry. 

As regards legislative powers, prior to 1911, the House of Lords was on a 
footing of equality with the House of Commons and possessed absolute power 
to reject any Bill passed in the Commons. But the Parliament Act, 1911, practi¬ 
cally deprived the House of Lords of any power over 'Money Bills’ (having no 
power to amend a Money Bill, and no power to prevent its being an Act of 
Parliament beyond a month from the date when it is sent from the House of 
Commons). As regards other Bills, the House of Lords had, under the Act of 
1911, only a suspensory veto, i.e., the power to effect a delay in the passing of 
such a Bill, not exceeding two years and one month from the initial second 
reading of the Bill in the House of Commons. In other words, if a Bill was passed 
by the Commons and rejected by the Lords in three successive sessions, the Bill 
being presented to the House of Lords at least one month before the end of each 
such session, and two years had elapsed from the date of the second reading of 
the Bill in the House of Commons during the first of those sessions and the date 
on which it passed the House of Commons in the third of such sessions, 
the Bill might be presented to the Crown and become an Act of Parliament with 
the Royal assent, over the head of the Lords. 24 

Now, this period of suspensive veto has been further reduced by the 
Parliament Act of 1949, 24 to two sessions and a period of one year only dating 
from the second reading of the Bill in the Commons in the first session. So, 
though the House of Lords can discuss and amend Bills other than Money Bills, 
they shall no longer be able to prevent the enactment of any Bill* for more than 
one year and one month since its second reading in the House of Commons in 
the first of two successive sessions. It is curious to note that the Parliament Act, 
1949, itself, has thus been enacted over the head of the House of Lords and against 
its refusal to pass the Bill. The Royal assent was given to this Bill by a special 

R ° y Bufthough'the period has b een limited, and ultimately the will of the popular 
(23) Luce, Legislative Assemblies, pp. 36-9, 


70. 


(24) (1958) Public Law. PP- 287. 399. 

[The number of life Peers in 196° was 25J. 

(25) Phillips. Constitutional Law, 

pp. 126-S; see the formula in which Royal 


Assent is expressed in an Act which is so 
passed without the assent of the Lords, at 
p. 128, ibid. 

(1) The Act docs not apply to a Bill to 
extend the duration of Parliament itself. 
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House must have its way, the House of I-ords may still prove its utility as a 
revising Chamber to point out the defects of hasty legislation. 2 This is illustrated 
by the fact that the Attlee Government accepted, in the House of Lords, not less 
than 230 amendments to the Biill nationalising transport. 360 amendments to the 
Bill controlling limited liability companies and similar amendments in regard to 
the Town and Country Planning Bill, and so on. Similarly in 1947, the House 
of Lords rejected a Commons motion to suspend the death penalty and forced 
the Government to issue a Royal Commission to investigate the means of limiting 
death penalty in Britain. 3 

Apart from this useful function of offering improvements by way of amend¬ 
ments to controversial measures, successive Governments since 1911 have found 
the time and facilities available in the Second Chamber of value. Legislation of 
an intricate, but non-controvcrsial nature, for example, is frequently introduced 
and fully discussed in the House of Lords before being sent to the Commons, 
who can then deal with it more speedily. In general, proceedings in the House 
of Lords impose a second stage on the legislative process which gives time lor 
reflection and is in itself worth while for eliciting new points of view. 

From the point of personnel, the House of Lords does not fail in comparison 
with the House of Commons, 4 and owing to the larger freedom of debate, the 
utility of the House of Lords as a criticising and revising hotly is still acknow¬ 
ledged notwithstanding the curtailment of its powers. In the words of Jennings — 

••Legislation is not the sole or even the more important function of the House of Lords. 
That House is rather an assembly for the debate of the technical and. in the party sense, less 
■political’ issues of Government. Because the fate of the Government docs not depend on us 
votes and because of the preponderance of one party, the House of Lords can debate in a less 

obviously partisan manner the principles of foreign and imperial policy ; . and because 

the peers have no constituents to placate, no meetings to address, and, often, no speeches to 
make, they can devote more time to the less spectacular but olten uselul technical functions 
of legislative control.” 

The prestige of the House of Lords has been sought to be further enhanced 
by the enactment of the Life Peerages Act. 1958 (just referred to), which enables 
persons of eminence to be members of the House even though it was not possible 
for them to accept hereditary peerages. The House of Lords thus provides a place 
in Parliament for persons whose counsel is useful to the State, hut who do not vvish 
to immerse themselves in party politics. Its rules of procedure are very flexible 
and this, together with the fact that its members are not dependent for their seats 
on party support and the popular vote, makes possible the full and frank expression 
of individual views. 

Two other measures which have been introduced, in the same year, to improve 
the efficiency of the House of Lords are— 

(а) Payment of an attendance allowance up to three guineas a day during 
sittings of the House (except judicial sittings), making attendance easier for those 
who are willing to come. 

(б) Adoption of a Standing Order (no. 21), according to which those members 
who do not wish to attend may be granted leave of absence and such members 
shall not, before the expiry of the leave, attend without notice. The object of 
this Order is to prevent the unexpected appearance of members who do not 
usually take part in the deliberations of the House and are likely to be out-of- 
date and reactionary,—the number of such members being about 1/3 of the House. 

(C) Australia .—Like the American Senate, the Australian Senate represents 
the federal principle. There are now 60 Senators, 10 being elected for each State, 
directly by the electors. The Commonwealth Parliament may increase or decrease 
the representation of any State but not so as to reduce the representation of the 
original States below six members each or to affect their equal representation in 
the Senate. 


(2) Lord Chorley, 'The House of Lords 
Controversy*, in (1958) Public Law. up. 221-5. 

(3) See (1949) 4 D.L.R. Jour. 22 ; Phillips. 

Constitutional Law, 1952, p. 126. 


(4) Monro, Government of Europe, 1947, 
p. 153. 

(5) Jennings, Parliament, 1948. p. 4. 
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They arc elected for six years, half their number retiring every three years. 
The Australian Senate, however, differs from the American Senate on the follow¬ 
ing pomts: (t) No power exists in the United States Constitution to dissolve its 
Senate ; but the Australian Senate may be dissolved by he Governor-General to 
prevent a deadlock between the two Houses (Sec. 57). (xi) Owing to this power of 
dissolution, the Australian Senate cannot have a continuity of life which charac¬ 
terises the American Senate, notwithstanding the partial retirement of members. 
For, if the Governor-General dissolves the Senate to remove a deadlock between 
the two Chambers, a wholly new Senate would be elected, (Hi) The Australian 
Senate has failed to draw to it people of that calibre and experience of which the 
American Senate can be proud, (iu) The American Executive being responsible 
to neither House of the Legislature no question of inferiority of the Senate to 
the House of Representatives on that account arises, but in Australia, the Govern¬ 
ment being responsible only to the lower House, the Senate obviously suffers in 
importance. 

Nevertheless, the Australian Senate is regarded by some* as the most powerful 
second Chamber in the British Dominions inasmuch as—(a) It possesses equal 
power with the House of Representatives in respect of legislation save as regards 
Money Bills ; ( b ) even as regards Money Bills, ft has the power of rejection (but 
no power to amend), and by the exercise of this power, it may force a dissolution 
of both Chambers (Sec. 57). 

(D) Canada. —The Candian Senate is a nominated second Chamber, now 
consisting of 102 members, nominated by the Governor-General (acting on the 
advice ol his Cabinet), for life, the nomination being distributed amongst the 
Provinces according to a certain ratio (not equally, as in the U.S.A.). Owing to the 
looseness of the Canadian federation, equality of State representation in the second 
Chamber is not maintained in Canada: while four Provinces have 24 members 
each, the number of members from other Provinces varies, down to a minimum 
of four. [Sec Vol I, p. 17J. 

The Canadian Senate does not possess cither the glamour of an aristocratic 
and hereditary chamber (such as the House of Lords) or the strength of an elected 
assembly (Australia) or the utility of a Senate representing the federal as opposed 
to the national idea (as in the U. S. A.). It is a nominated body composed of 
members who arc so rewarded for service to some party organisation. Although 
Senators arc appointed to represent the Provinces, they arc spokesmen neither 
of the Provincial governments nor of the electorates, for they arc appointed by 
the Governor-General for life, that is to say, by the Dominion Cabinet as a reward 
for partisanship. 

“The Senate is the one conspicuous failure of the Canadian Constitution. The failure 
springs from the unchanging partisanship of the appointees ; the Senate has been called the 

Ministry’s •pockct-borugh’ . For some thirty years the public have scarcely been aware 

of the Senate’s existence, for its proceedings arc rarely reported in the Press . Its primary 

use is to provide a dignified seclusion for retired politicians . 

The political insignificance of the Senate, however, seems to be inexplicable 
on the face of the Constitution itself; for, there is formal equality of powers in 
the Constitution for the two Chambers. Though Money Bills must originate in 
the House of Commons, all bills including Money Bills, require passage by both 
Chambers, before presentation to the Governor-General. Further, there is no 
provision in the Constitution for resolving a deadlock between the two Chambers. 

In spite of this formal equality, the inferiority and inefficiency of the Canadian 

Senate is due to two facts— . 

(a) The principle of Cabinet responsibility which has been introduced outside 
the letters ol the Constitution, rests on the English convention that the Cabinet 
is responsible to the lower Chamber alone. The Canadian Senate has, therefore, 
no means of control over the government. Usually, not more than one Minister 
without portifolio is taken from the Senate. ____ 

(6) Cf. Strong. Modern Political Consti¬ 
tutions (1949), p. 205. 
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(b) Secondly, the very mode of appointment of the Senators tends to the 
inferiority of the Senate ; the Senators arc conscious of this inferiority and they 
have no initiative to attempt to exert their full legal authority. Except proposing 
a few minor amendments, the Canadian Senate has never effectively delayed any 
constitutional or social reform/ 

An illuminating estimate of the position of the Canadian Senate is given by 
Strong *— 

"The Senate in Canada attempts the impossible. The Constitution tried to model the 
Senate on the House of Lords, adopting the plan of nomination for life in place of the heredi¬ 
tary principle. At the same time, it wished to do what it could not do consistently with the 
system of choice by the central power, namely to maintain the federal idea. This can only 
be done on the basis of equality among the States framing the federation. ea<h choosing its 

own Senators . These cross purposes have had their effect on the prestige of the Senate 

in Canada, which has neither the pouer which attaches to an elective second Chamber nor the 
usefulness of an upper House which properly enshrines the federal idea." 

(E) Fifth French Republic.— Art. 24 of the Constitution of 1958 says— 

"The Senate shall he elected by indirect suffrage. It shall ensure the representation of 
the territorial units of the Republic. Frenchmen living outside France shall be represented 
in the Senate". 

A federal element has thus been introduced into the upper Chamber of France. 
The Senators shall he elected by an electoral college consisting of the sitting 
members of the Assembly, of the Senate, representatives of local authorities as 
well as of Frenchmen living abroad. 

The power and prestige of the Senate vis a vis the Assembly have also been 
improved by a number of new provisions— 

(i) Legislation will normally require the consent of both Houses (Art. 34). 

(ii) In case of disagreement between the two chambers in the matter of 
legislation, the will of the National Assembly shall no longer prevail as a matter 
of course. The new Constitution provides for a meeting of a joint Committee of 
both Chambers. Even where the joint Committee fails, the Bill cannot be passed 
by the vote of the Assembly alone, unless the Government so desires (Art. 45) 
(sec under Art. 108. post], 

(iii) In the event of a casual vacancy in the office of the President of the 
Republic, it is the President of the Senate (Art. 7. para. 4). and not the President 
of the Assembly (as under the preceding Constitution), who shall officiate. 

( iv ) The President of the Republic has to consult the President of the Senate 
as to (a) the exercise of the emergency power under Art. 16; (6) the desirablity 
of a dissolution of the National Assembly itself. (Art. 12). 

( v ) If the Assembly seeks to have a Bill submitted to referendum, it must 
have the concurrence of the Senate (Art. 11). 

(F) Eire. —Art. 18 of the Constitution of 1937 provides— 

"(1) Seanad Eireann shall be composed of sixty members, of whom eleven shall be 
nominated members and forty-nine shall be elected members. 

(2) A person to be eligible for membership of Seanad Eireann must be eligible to become 
a member of Dail Eireann. 

(3) The nominated members of Seanad Eireann shall be nomiated by the Toiscach with 
their prior consent. 

(4) The elected members of Seanad Eireann shall be elected as follows:—(0 Three shall 
be elected by the National University of Ireland, (if) Three shall be elected by the University 
of Dublin, (iii) Forty-three shall be elected from panels of candidates constituted as herein¬ 
after provided. 

(5) Every election of the elected members of Seanad Eireann shall be held on the system 
of ^proportional representation by means of the single transferable vote, and by secret postal 

(6) The members of Seanad Eireann to be elected by the Universities shall be elected on 
a franchise and in the manner to be provided by law. 

(7) 1. Before each general election of the members of Seanad Eireann to be elected from 
panels of candidates, five panels of candidates shall be formed in the manner provided by law 

(7) Clokie. Canadian Government and (8) Strong, Modern Political Constitu- 

Politics, p. 120: see also Marriott. Second tions, (1940). pp. 194-5. 

Chambers p. 147. 
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containing respectively the names of persons having knowledge and practical experience of the 
following interests and services, namely: — 

(i) National language and culture, literature, art, education and such professional interests 
as may be defined by law for the purpose of this panel, («*) Agriculture and allied interests 
and fisheries. (iii) Labour, whether organised or unorganised, (rv) Industry and commerce, 
including banking, finance, accountancy, engineering and architecture. (t>) Public administra¬ 
tion and social services, including voluntary social activities. 

2* Not more than eleven and, subject to the provisions of article 19 hereof, not less than 
five members of Scanad Eireann shall bq elected from any one panel. 

(8) A general election for Seanad Eireann shall take place not later than 90 days after a 
dissolution of Dail Eireann, and the first meeting of Seanad Eireann after the general election 
shall take place on a day to be fixed by the President on the advice of the Taoiseach. 

(9) Every member of Seanad Eireann shall, unless he previously dies, resigns, or becomes 
disqualified, continue to hold office until the day before the polling day of the general election 
for Scanad Eireann next held after his election or nomination. 

(10) I* Subject to the foregoing provisions of this article elections of the elected members 
of Seanad Eireann shall be regulated by law. 2* Casual vacancies in the number of the 
nominated members of Seanad Eireann shall be filled by nomination by the Taoiseach with the 
prior consent of persons so nominated. 3* Casual vacancies in the number of the elected 
members of Seanad Eireann shall be filled in the manner provided by law." 


The Senate of Eire, thus, is a partially elected and partially nominated 
body,—the election, again, being on the basis of functional representation. The 
Irish Senate, like the English House of Lords, has a subordinate position in law¬ 
making. As regards money Bills, its powers arc similar to those of the House of 
Lords. As regards other Bills, the Dail may override Senatorial opposition and 
the Senate’s power to interpose delay is limited to 3 months only (Art. 23). But 
it has the extraordinary power of requesting the President to submit a Bill to a 
referendum of the people if it can get the support of 1/3 of the members of the 
Dail to that proposal (Art. 27). . . 

The present Article of our Constitution draws from the above Irish precedent 
in having the Second Chamber composed of elected as well as nominated 
members and in providing for proportional representation by means of the single 
transferable vote. 

(G) West Germany .—Under the West German Constitution of 1949, the second 
Chamber, called the Bundesrat, represents the federal principle. It is a small body 
of 41 members, who arc delegates of the Lander (federated prov.nccs) Governments 
who appoint and recall them. Eash Land may delegate as many votes as it has a 
the meetings of the Bundesrat. The voting power of each Land m the B“ ndcs ' at 
varies with its size (with weighting in favour of the smaller units). Each Land 

"^Fcderafcovemment bills first go forward to the Bundesrat for its views, and 
after the bills have been read in the Bundestag the House of the people s 
representatives, the bills arc finally read in the Bunder sat on the basis of what is 
called "recurrence”. There arc certain laws on which the representatives of the 
people have the last word, but there are also those on which the Bundersai ! has 
[ veto. The concurrence of the Bundesrat is also necessary for any amendment 

l ° * The not only co-operates in the legislative process but also has a 

decisive say in many matters which, by their very nature, originate in the execu¬ 
tive sphere—principally matters connected with emergency situations. Again, 
though the federal government is responsible only to the lower House the consent 
f has to be taken by the Government for various administrative 

act ons r^ concerning railroads, refugees, dismissal of certain public officials 
The Bundersat is entitlfd to take part in the selection of the Federal judges and 
those of the Federal Constitutional Court. The President of the Bundesr.al also 
represents the Federal President, when the latter .s prevented from carrymg out 

h ' S TTe Second Chamber in West Germany has thus got the distinction of being 
a council of the representatives of the State Governments themsehes being 
members of the State Government and of having both legislative and adminis¬ 
trative powers. 
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(H) Japan .—The Japanese Constitution provides an example of both Chambers 
being similary composed. Art. 43 says— 

‘‘Both Houses shall consist of elected members, representative of all the people. The 
number of the members of each House shall be fixed by law." 

The Japanese Parliament has thus the distinction of having an elected Second 
Chamber. 

According to the Constitution itself, thus, there i* nothing to distinguish 
between the two Houses save that the term of office of members of the House of 
Councillors is 6 years while that of members of the House of Representatives is 
4 years. The Constitution does not provide any different basis for the election of 
the Councillors. The election law made in pursuance of the Constitution has, 
however, provided that of the 250 members of the House of Councillors, 150 shall 
be elected in local districts while the remaining 100 shall be elected on a national 
basis." Even then there is not much of structural difference between the two 
Houses except that the House of Councillors is drawing better talents owing to its 
relative permanence and immunity from dissolution.* 1 

Even though the Japanese Second Chamber (House of Councillors) is elected 
by the direct vote of the people just like the other House (i.c., the House of 
Representatives), it must not be supposed that the Second Chamber shares equal 
powers with the other House. The following provisions make the position of the 
House of Councillors inferior to that of the House of Representatives: 

(a) If a bill, passed by the House of Representatives, is not passed by the 
House of Councillors or no action is taken by the latter House within 60 days after 
receipt of the bill from the House of Representatives, the bill will nevertheless 
become law if the House of Representatives passes the bill a second time by a 
majority of two-thirds or more of the members present (Art. 59). [See under 
Art. 108, post]. 

(b) The budget must first be presented to the House of the Representatives. 
If the House of Councillors makes a decision different from that of the House of 
Representatives or docs not take any action within 30 days, the decision of the 
House of Representatives shall be deemed to be the decision of the Legislature 
(Diet). (Art. 60). This rule applies also in the matter of approval required for 
the conclusion of treaties (Art. 61). 

(c) In case of disagreement between the two Houses in the matter of designa¬ 
tion of the Prime Minister, the choice of the lower House shall prevail (Art. 67). 

(d) The Cabinet is responsible only to the lower House (Art. 69). 

There is. however, a special function assigned by the Japanese Constitution 
to its second Chamber. As in our Constitution (Art. 85), it is only the lower 
House that is dissolved while the upper House remains a permanent bocly : further, 
the Japanese upper House is capable of performing legislative functions during 
dissolution of the House of Representatives, if the Cabinet so desires (Art. 54). If 
there is a national emergency while the House of Representatives is dissolved, the 
Cabinet may convoke an ‘emergency session’ of the House of Councillors and get 
legislative measures passed by the Council. Such legislation, however, gets a pro¬ 
visional character, and becomes null and void unless “agreed to by the House 
of Representatives within a period of 10 days after the opening of the next session 
of the Diet”. (Art. 54). 

(I) Ceylon .—The Senate of Ceylon is partially elected and partially 
nominated. 

Sec. 8 (1) of the (Constitution) Order in Council, 1946. provides— 

"(1) The Senate shall consist of thirty Senators of whom fifteen (hereinafter referred 
to as ‘elected Senators’) shall be elected by the House of Representatives and fifteen (herein¬ 
after referred to as ‘appointed Senators’) shall be appointed by the Governor-General.’’ 


(9-10) Hertzofc. Some Political Aspects of 
the Japanese Constitution. 

C2—62 
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Sec. 9 says— 

"(I) After the first election under Sec. 17 of thi* Order . the House of 

Representatives shall, before proceeding to any other business, elect fifteen Senators; and 
thereafter, as soon as may be after the occurrence of a vacancy among the elected Senators, 
the House of Representatives shall elect a person to fill such vacancy. (2) The election of 
Senators shall, whenever such election is contested, be according to the principle of propor¬ 
tional representation, each voter having one transferable vote .' 

The powers of the Senate of Ceylon in legislation are analogous to those of 
the House of Lords under the Parliament Act, 1949 (Secs. 33-34 of the Order in 
Council). Hence, it will have no co-ordinate authority with the House of Repre¬ 
sentatives and no utility than to interpose some delay upon hasty legislation. But 
the provision (Sec. 48) that not less than 2 ministers must be members of the 
Senate and be responsible to that body for the action of the entire ministry, 
enhances the prestige of the Senate. Further, under the system of nomination, 
it is expected to draw cminet and experienced men. 


India 

Art. 80: Composition of the Council of States. 

The framers of our Constitution have combined certain features of the Cons¬ 
titution of Eire (nomination and representation of experience and services) and o 
South Africa (indirect election Sj State Assemblies), in prodding for Ac 
composition of the Upper Chamber of the Union 7*1° P " c In the 

partial nomination is 'intended to secure for distinguished persons^ h P v n ' state 
tipper Chamber. Election of the major portion of the members by thc Stat 
Assemblies is intended to give a federal character to this Hou^e. But the 
American principle of equality of State representation" » not 7™,;,£sch 
number of representatives of the States to our Councl of States varies (vide Sen 
IV, post) from 1 (e.g., Manipur) to 34 (Uttar Pradesh). 

Cl. (4)! Proportional Representation by mean, of the .ingle tran.ferable 
vote. —Sec p. 377, ante. 

Cl. (S): Election) of representative. of the Union Territone.. 

conformity .ith cl. (5) o >, 

of election of representatives of the Union J, Pron i c Act (LXXII of 1950). 12 The 
inserting Par. 1VA in .bc Rcpresentation ohh PeopleAc^fLXX ^ ^ n 

o7a d n ^“'..eg n e tVach U^rTerr^ory whicK shall elect members to the 

COU afThc S de t c, , oral college for the Union Territory of Delhi shall consist of- 
|^e Councillors of the Delhi .J^^^rDeTMMuniclpal Com¬ 
mit, ^ 1X7 "Delhi Zn—, Board to be chosen by direct election on the 

Pradesh, Manipur and P • undcr the Territorial Councils Act, 1956 but 
fhTtotTnciude any of",he members nominated by the Centra, Government 

-he Council from the Unmn Territories is .bus 
While the representatives of a State are eiccrca uy ___ 


fill For arguments in favour of the 
principle of reality of State representanon 

in a federal upper house, see Wheare, Fcdc 
ral Government, 1951, P- 93. 


(12) See Author’s Acts. Rules & Order* 
under the Constitution, Bk. I, p- 87- 
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Legislative Assembly of that State, the resprentatives of a Union Territory arc 
elected by an electoral college (which is chosen by direct election). 

The maximum number of seats in the Council, according to Art. 80 (1), is 
250 of whom 12 arc to be nominated. After the reorganisation of States and the 
Constitution (Seventh) Amendment Act. 1956, the strength of the Council has 
come to be 238, of whom 12 arc nominated. (For the distribution of the 226 
elected scats, see the Fourth Schedule, post]. 


Utility of a Second Chamber in a Modem Democracy. 

Though it is beyond the scope of this work to enter into the theoretical 
controversy that has' centred round the bicameral system of legislature, it is 
necessary to refer to certain salient points as to the composition and functions of 
a Second Chamber in a representative democracy since India has adopted the 
bicameral system notwithstanding such a long-standing controversy over the 

SySl< lTistory has belied the radical view of the French revolutionary thinker Abbe 
Sieyes that— 

"if a Second Chamber dissents from the first, it is mischic\ous ; if it agrees with the 
first, it is superfluous”, 

for notwithstanding this dictum pronounced as far back as the eighteenth 
century, all the leading countries of the world, including France (as has been 
shown by the foregoing survey), still possess a Second Chamber. Of the notable 
examples of a country having discarded its Second Chamber may be mentioned 
New Zealand (which abolished its Legislative Council in 1951). In England, 
though there has been a strong movement for a reform in the composition oi the 
House during the last half century, culminating in the Life Peerages Act, 19^8 
(sec p 485 ), 13 the advocates of its total abolition arc still in an insignificant 
minority. A statesman like Sir Winston Churchill defended the second Chamber 
in Britain in these words— 


The United States, the Swiss, the Dutch, the Belgians, the French, even in 
ihclr latest constitutions, have a Second Chamber. Eire has created its own Senate. Our 
Dominions, the most democratic countries in the world, all have, with the exception of 
Queensland. 1 am reminded, sought and preserved two Chamber Covcrnmcnt—what clever 
people would call bicameral Government. All feel that between the chance vote of an election 
on universal suffrage and the permanent alteration of the whole slowly built structure of the 
State and nation there ought to be some modifying process. Show me a powerful, successful 
free democratic constitution of a great sovereign State which has adopted the principle of 
single Chamber Government.” 

(i) Whatever may be said as to the utility of a Second Chamber in a unitary 
Constitution, there is a virtual agreement amongst publicists and political 
scientists, that it is a necessity in a federal Constitution, in order to give proper 
representation to the units of the federation, while the lower House is elected on 
a territorial and population basis. It is agreed that the Second Chamber checks 
the centrifugal sentiments by offering the representatives of the States to have 
their say in the national Legislature. As Gopalaswami Ayyangar put it in the 
Constituent Assembly— 

"The need has been felt (for a second Chamber) practically over all the world wherever 
there arc federations of importance." 14 


India, having a federal Constitution, could not, accordingly, dispense with a 
Second Chamber. _ .... c 

(ii) Next in importance to the federal function is the revising function of a 
Second Chamber. # . 

It has already been pointed out (p. 485, ante) how this function has been 
admirably performed by the House of Lords in England, and how the p opular 

(13) A Joint Select Committee of both Lords to maintain its efficiency as a second 

Houses has again been constituted, in 1961. Chamber ((1961) Public Law-. 30/1. 

to consider the reform of the House of (14) C. A. D.. Vol. IV, p. 927. 
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House has accepted the amendments made in the upper House, notwithstanding 
its power to override that latter. The composition of almost every Second 
Chamber in the world ensures a more aged and experienced personnel for the 
Second Chamber so that 

"all legislative measures may receive a second consideration by a body different in 
character from the primary representative assembly, and, if possible, superior or supplementary 
in intellectual qualification.'"* 

So far a$ the Second Chamber in our Parliament is concerned, the makers of 
our Constitution expected that the different mode of election and nomination 
would secure in it men of better bearing and experience than in the House of the 
People, elected on adult suffrage. 1 * 

(iii) Another important function of a Second Chamber is the interposition 
of so much delay (and not more) in the passing of a Bill into law as may be 
needed to enable the opinion of the nation to be adequately expressed upon it. IT 

The importance of this function becomes greater in matters of highly con¬ 
troversial nature on which the views of the electorate arc doubtful and it is 
necessary to allow sufficient time for public opinion to crystallize and express 
itself. 

This point was emphasised by Gopalaswami Ayyangar in defence of the Second 
Chamber in our Draft Constitution when lie said— 

••. the most that we expect the second chamber to do is perhaps to hold dignified 

debates on important issues and to delay legislation which might be the outcome of the 
passions of the moment.’"* 


(iv) While as a revising Chamber, the upper House serves to eliminate the 
errors of the lower House it docs a complementary function by initiating bills of 
a comparatively non-controversial matter and sending to the lower House a fully 
discussed measure so that it may have an easier or quicker disposal in the lower 

H ° U In this respect, the Council of States resembles the House of Lords. In India, 
the Council ol States has equal power to initiate any Bill other than Money or 
financial Bills. As a result, a large number of Bills, including controversial 
measures such as the reform of the Hindu law of succession, marriage and the 

like, have been initiated in the Council. 1 ** . . . .. ... . 

(v) A Second Chamber serves an important function by enabling lull ana 

free discussion of large and important questions, at times when the lower House 
is otherwise occupied. It is also possible to have a freer discussion of suchi q 
.ions in the Second Chamber where, as in England or India, a defeat of the 
Government does not lead to a fall of the Cabinet. A. the same time, ai debate 
in the Second Chamber would often oblige the Government to make a statement 
as to its policy upon some particular matter, to defend its action. • 

In line, it should be observed that the utility of a jsecond chamber ma 
democratic system ultimately depends upon its composit.on. In dm respect, 
though the composition of our Council of States is no ' , ■ Members 

of the American Senate, it may be said that, on the who e. a b ^ k ed °V c 7orc Tna y 
consists of seasoned men whose views may profitably be reccned bciorc nnauy 

deciding questions of national importance. 


Constitutional position of our Council of State, as compared with that of 
the House of the People. 

ThouRh our Council of States docs not occupy as important a place in the 
constitutional system as the American Senate (p. 483. ante), its position is not so 


(15) Sidgwick, Elements of Politics. 

(16) C. A. Deb. Vol. IV, p. 927. 

(17) Report of the Bryce Conference, 1918. 

(18) Lord Chorlcy, ‘The House of Lords 


Controversy,' in (1958) Public Law 216 
(227). 

(18a) During the quinquennium 1952-56, 
the Council dealt with 363 Bills of which 
101 had been initialed in the Council. 
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inferior as that of the House of Lords' 4b as it stands to-day. barring ihc specific 
piovisions which provide for differentiation, it may be said that our Constitution 
proceeds on a theory of equality of status of the two Houses. 1 ** 

This equality of status has been explained by Prime Minister Nehru,' 
in these words— 

functioning in the 

allotted sphere laid down in that Constitution, we derive autnomy irom that Constitution. 
Sometimes we refer hack to the practice and conventions prevailing in the House of Parliament 


'Under our Constitution Parliament consists of two Houses, car h 1 
ted sphere laid down in that Constitution. We derive authority from 

_Otimes we refer hack to the practice and conventions prevailing in the H 

of the United Kingdom and even refer erroneously to an Upper House and a Lower House. 
I do not think that is correct. Nor is it helpful always to refer back to the procedure of the 
British Parliament which has grown up in the course of social hundred years ai 
conflicts originally with the authority of the King and later between 'he Conn 


id as a result 

King and later between the Commons and the 
hough in making our Constitution we have 


Lords. We have no such history behind us, 

profiled by the experience of others. .... , . r. .i 

"Our guide must, therefore, be our own Constitution which has clearly spccifled the 
functions of the Council of States and the House of the People. fo call cither of these 
Houses an Upper House or a Lower House is not correct. Lach House has full authority to 
regulate its own procedure within the limits of the Constitution. Neither House, b> itself, 
constitutes Parliament. It is the two Houses together that are the Parliament ; ■ ' ' ' 

That Constitution treats the two Houses equally, except in certain financial "^ ,crs h » h ?^ 
to l>c the sole purview of the House of the People. In regard lo what these arc. the bp.akcr 
is the final authority”. 

The Constitution also makes no distinction between the two Houses in the 
matter of selection of Ministers. In fact, during a part of the quinquennium 
from 1952-57, there were several Cabinet Ministers amongst the Members ol the 
Council of States, such as the Ministers for Home Affairs, Law. Railways and 
Transport, Production, Works. Housing and Supply and Minister without 1 ort- 
folio in the Ministry for External Affairs. .... . .. r . , t . , 

The exceptional provisions which impose limitations upon the powers of the 
Council of States, as compared with the House of the People arc: 

(1) A Money bill shall not be introduced in the Council.'* Even a bill 
having like financial provisions cannot be introduced in the Council. 

(2) The Council lias no power to reject or amend a Money bill. 1 he onl\ 
power it has with respect to Money bills is to suggest •recommendations wInch 
mav or may not be accepted by the House of the People, and the bill shall he 
deemed to have been passed by both Houses of Parliament, without the concur¬ 
rence of the Council, if the Council does not return the bill within 14 davs of us 
receipt or makes recommendations which arc not accepted by the House.* 

(3) The Speaker of the House has got the sole and final power of deciding 

whether a bill is a Money bill.* 1 . 

(4) Though the Council has the power to discuss, it has no power to >otc 
money for the public expenditure and demands for grants arc not submitted for 

the vote of the Council.** , . . , 

(5) Apart from this, the Council suffers, by reason of its numerical turnout), 
in case a joint session is summoned by the President to resolve a deadlock between 

the two Houses. 33 . . . . . . , 

On the other hand, the Council of States has certain special powers which the 
other House does not possess and this certainly adds to the picstigc of the Council: 

(a) Art. 249 provides for temporary Union legislation with respect to a matter 
in the State List, if it is necessary in the national interest, but in this matter a 
special role has been assigned by the Constitution to the Council. Parliament 
can assume such legislative power with respect to a State subject only if the 
Council of States declares, by a resolution supported by not less than two-thirds ot 


(l8b) Thus, our Council cannot be overrid¬ 
den by the House in the matter of ordinary 
legislation (i.e., as regards other than Money 
Dills) simply by lapse of time as under the 
English Parliament Acts (see p. 477, ante). 
(18c) C/. Arts. 107 (2), 108 (1). 111. 

(I8d) Statement in the Rajya Sabha, 


d. 6-5-53. Similar views were reiterated in 
the other House (H. P. Deb., 12-5-531. 

(18c) Art. 109 (1). 

(19) Art. 117 (/). 

(20) Art. 109 (4)-(5). 

(21) Art. 110 (3). 

(22) Art. 113 (2). 

(23) Art. 108 (4). 
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its members present and voting, that it is necessary or expedient in the national 
interest that Parliament should make laws for the whole or any part of the terri¬ 
tory of India with respect to that matter while the resolution remains in force 
(see post). 

(b) Similarly, under Article 312 of the Constitution, Parliament is empowered 
to make laws providing for the creation of one or more All-India Services common 
to the Union and the States, if the Council of States has declared by a resolution 
supported by not less than two-thirds of the members present and voting that it is 
necessary or expedient in the national interest so to do. 

In both the above matters, the Constitution assigns a special position to the 
Council because of its federal character and of the tact that a resolution passed 
by two-thirds of its members would virtually signify the consent of the States. 


Relation between the two Houses in practice. 

Even though the Constitution assigns some specific functions to the Council 
of States and though, in contrast to Art. 169 relating to the upper Chamber in 
the States, there is no corresponding provision enabling an abolition of the upper 
Chamber in Parliament, there has been, since the inauguration of the Constitu¬ 
tion, a feeling in the House of the People that the Council serves no useful pur¬ 
pose and is nothing but a ‘device to flout the voice of the people’ 24 24 which has 
led even to the motion of a Private Member’s Resolution for the abo|ition of the 
Council, 24 which was stayed for the time being by the Prime Minister on the 
ground that two years’ working was too short a period for adjudging the usefulness 
of the Council. 

It is evident that in such a situation the relations between the two Houses 
cannot be happy and incidents of friction have not been rare. Some of these 
have been due to the fact that notwithstanding the theory of equality of status 
propounded bv the Prime Minister (p. 493. ante), in many vital matters the Council 
lias not got equal powers under the Constitution and these give rise to a feeling 
in the lower House that the Council is inferior in status and that the Council 
must yield in the long run. This may be illustrated with reference to some of 
the instances of conflict between the two Houses. .... . . 

(i) The question arose whether the Council can prevent a Minister, who is its 
member, from appearing before the House of the People if the Minister is directed 
bv the House to attend in connection with a matter of privilege or otherwise. 
There was an instance where the Council passed a formal resolution that the Caw 
Minister should not be present in the House when such a matter was brought 
before that House.' The question could not be decided since the Law Minister 
eventually appeared 2 before the House in spite of the resolution of the Council. 

The weakness of the Council of States in this matter lies in the fact that: the 
Council of Ministers is responsible not to itself but to the House of the 1 copit. 
The Council of Ministers, can. therefore, ill afford to allow the question of non- 
attendance of a particular Minister a case for a motion of no confidence aga'nsj 
the entire Ministry. Of course, the Minister who, being a member of Council 
violates a formal resolution of the Council enjoining him not to do an act, may 
be hauled up for contempt of the Council, but he is likely to be saved if the 

G °™ n<£ sourcc^f 1 weakness « 

weakness in .his ma.te, because <hc Government .s no. responsible .o .hough 

(34) H. P. Deb.. 2-4-ii m K of .he Privileges Ccnminccs of .ho <»o 

(25) A member of ihc House once went to .'ft ^ e TVh 1 5-ST 

the length of describing the Council as a (I) J- ^ «£«> '» "■ 

•pack of urchins*, which led to a joint meet- (-) H. P. Deb., l 5 
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in the allied matter of having a Public Accounts Committee, the Council has 
fought, with some success, presumably because its constitutional position in that 
behalf’is somewhat stronger. Art. 151 (I) clearly lays down that “the reports 
of the Comptroller and Auditor-General of India relating to the accounts of the 
Union shall ... be laid before each House of Parliament”. 

Laying before each House would be meaningless unless each House has the 
power to examine it and the Constitution docs not in any way limit the powers 
of the Council of States to deal with the reports after they arc laid before it. It 
was, accordingly, suggested at p. 468 of the 2nd Ed. of this Commentary that 
after they arc laid before each House, the reports shall be scrutinised "by the 
Committee of Public Accounts of each House.” 

Subsequent to the above suggestion of the Author, the Council took up the 
matter in 1954. But instead of asserting its right to have a separate Public 
Accounts Committee, it suggested to the House that there should be a Joint 
Committee of the two Houses on Public Accounts. The Rules Committee of the 
House refused to accede to such proposal on the ground that the House had 
special responsibilities in financial matters which it could not share with the 
Council. Ultimately, the Prime Minister brought a motion before the House, 
not to set up a Joint Committee, but ”to recommend to the Council of States that 
they nominate seven members to associate with the Public Accounts Committee 
of this House”. It was evidently a compromise which acknowledged the inferiority 
of the Council (see, further, under Art. 151. post). 

(til) Another source of weakness of the Council is its smaller numerical 
strength which gives the House an upper hand at a joint meeting of the two 
Houses in case of a deadlock (Art. 108 (4)] or at meetings of jomt Committees 
of the two Houses, where the decision is that of a majority of the aggregate 
number of the two Houses present. . . ...... ~ •, r _ 

Analogous Provision.— Compare composition of the Legislative Council of a 

State in Art. 171. 
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Before 1-1 7-56 

81. (1) (a) Subject to the provi- 
Composition sions , ° f chuse (2)a n dof 
of the House articles 82 and 331, the 
of the Pco- House of the People shall 
plc * consist of not more than 

five hundred members directly elected 
by the voters in the States. 

(h) For the purpose of sub-clause 
(a), the States shall be divided, group- 


After 1-11-56 

*81. {!) Subject to the provi- 

Composition sions of article 331, the 

°i **I C *1? usc House of the People shall 

of the Pco- _• . 't 

pie. consist of— 

(a) not more than five hundred 
members chosen by direct 
election from territorial 
constituencies in the 
States, and 


(3) Substituted by the Constitution 
(Seventh Amendment) Act, 1956. 
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cd or formed into territorial consti¬ 
tuencies and the number of members 
to be allotted to each such consti¬ 
tuency shall be determined as to 
ensure that there shall be [not less 
than one member for every 750,000 
of the population and] not more than 
one member for every 500,000 of the 
population. 

(c) The ratio between the number 
of members allotted to each territo¬ 
rial constituency and the population 
of that constituency as ascertained at 
the last preceding census of which the 
relevant figures have been published 
shall, so far as practicable, be the same 
throughout the territory of India. 

(2) The representation in the House 
of the People of the territories com¬ 
prised within the territory of India but 
not included within any State shall be 
such as Parliament may by law pro- 

vide. . 

(3) Upon the completion of each 
census, the representation of the seve¬ 
ral territorial constituencies in the 
House of the People shall be readjust¬ 
ed by such authority, in such manner 
and with effect from such date as 
Parliament may by law determine: 

Provided that such readjustment 
shall not affect representation in the 
House of the People until the disso¬ 
lution of the then existing House. 


(&) not more than twentyfive 4 
members to represent the 
Union territories, chosen 
in such manner as Parlia¬ 
ment may by law provide. 

(2) For the purposes of sub-clause 
( a ) of clause (/),— 

(a) there shall be allotted to each 

State a number of seats in 
the House of the People 
in such manner that the 
ratio between that number 
and the population of the 
State is, so far as practic¬ 
able, the same for all 
States ; and 

( b ) each State shall be divided 

into territorial constitu¬ 
encies in such manner that 
the ratio between the po¬ 
pulation of each constitu¬ 
ency and the number of 
seats allotted to it is, so 
far as practicable, the 
same throughout the 
State. 

(3) In this article, the expression 
“population” means the population as 
ascertained at the last preceding census 
of which the relevant figures have been 
published. 


Adaptation.—By the Constitution (Removal of Difficulties) Order No. VIII 
(as amended by the Constitution (Seventh Amendment Act, 1956), the President 
has made the following adaptation to Art. 81— 

"For the period during which the tribal areas specified in Part B of the Table appended 
to Para. 20 of the Sixth Sch. to the Constitution or parts thereof are administered by the 
President by virtue of sub-Para. (2) of Para. 18 of the said Sch. 

(a) in sub-clause (6) of cl. (I), after the words “Union territories”, the words, 
letters and figures “and the tribal areas specified in Part B of the Table appended 
to paragraph 20 of the Sixth Schedule” shall be inserted ; and 

( b ) to cl. (2). the following proviso shall be added, namely: — 

“Provided that the constituencies into which the State of Assam is divided 
shall not comprise the tribal areas specified in Part B of the Table appended to 
paragraph 20 of the Sixth Schedule.” 

Sec, further, under Para. 18 of the Sixth Schedule, post. 

Amendments -I- The words “not less than one member for every 150,000 of 
the population and”, occurring in cl. (1) (b) were omitted by the Constitution 
(Second Amendment) Act, 1952. 

II. The Article was substituted by the (Seventh Amendment) Act, 1950, 
for the original Article. 


(4) Substituted for the word ‘twenty’ by 
the Constitution (Fourteenth Amendment) 
Act, 1962. 
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IE. The member of representatives of Union Territories has been raised from 
20 to 25 by the Constitution (Fourteenth Amendment) Act, 1902, with effect from 
the 28th December, 1962. 

Effects of Amendments. 

(a) The provision for the grouping of States for the purpose of forming terri¬ 
torial constituencies, in cl. (1) (b), has been omitted, since after reorganisation each 
of the States will be large enough to be divided into a number of constituencies 
and will not permit of being grouped together with other States for this purpose 
or being "formed” into a single territorial constituency. 4 

(b) The principle of uniformity of representation amongst the States inter st¬ 
and as amongst territorial constituencies of the same State has been substituted 
for the numerical minimum prescribed in the original cl. (1) (b). 

(c) The provision for readjustment of constituencies after each census, which 
was in cl. (3) of the original Art. 81, has been transferred to Art. 82. 

(d) Provision has been made for representation, of the Union territories, to 
the extent of 25 members. 


Clause (1). 

Other Constitutions 

(A) U.S.A.— Art. I, Sec. 2 (1) of the Constitution provides- 

"The House of Representatives shall be composed of members chosen every second year 
by the people of the several States, and the electors in each State shall have the qualifications 
requisite for electors of the mo>i numerous branch of the State Legislature.” 

The 14th Amendment (1868) further provides— 

"Representatives shall be apportioned among the several States according to their respective 
numbers, counting the whole number of persons in each State.” 

The number of votes in each State is determined bv federal census [Art. I, 
Sec. 2 (3)]. The Constitution does not fix the number of members of the House 
but leaves it to the determination of Congress, subject to two limitations, viz., 
that each State must have one member and that the total shall not exceed one 
for every 30.000 inhabitants [Art. 1. Sec. 2 (3)]. At present the House of Represen¬ 
tatives has 437 members, elected by the people, directlv by single-member territorial 
constituencies. Each member represents about 350.000 of the people. 

(B) England.— The House of Commons at present consists of 630* members, 
elected by single-member territorial constituencies of England, Scotland, Wales 
and Northern Ireland. Some redistribution of the constituencies has been effected 
by the Representation of the People Acts. 1945-1949. but the suggestion of intro¬ 
ducing Proportional representation for the House of Commons has so far been 
resisted. Each member represents about 80.000 of the people. 

(C) Canada.— The House of Commons is elected by the people of the Pro¬ 
vinces in proportion to population, with provision for decennial adjustments (Secs. 
37, 51-52), subject to the condition that— 

'a Province shall always be entitled to a number of members in the House of Commons 
not less than the number of Senators representing such Province” (See 51-A). 

The membership is 265 since 1952. 

(D) Australia .—The House of Representatives is elected by the people voting, 
directly, in the States in proportion to the population of each State. The number 
of representatives to be elected in each State is ascertained by fixing a quota, i.e., 
by dividing the population of the Commonwealth by twice the number of Senators, 
and then dividing the population of the State by the quota so ascertained, subject 

(5) Statement of Objects and Reasons to (6) Britain, 1961. p. 33. 

Ill 0 Consti «ution (Ninth Amendment) Bill, 


c2—63 
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to the right of every original State to a minimum number of five members 7 
(Secs. 24-27). The number of members of the House since the election of 1951 
is 123. 

(E) Eire.— Art. 16 (2) of the Constitution of 1937 provides— 

‘a Province shall always be entitled to a number of members in the House of Commons 
not less than the number of Senators representing such Province” (Sec. 51-A). 

“(2) (i) Dail Eircann shall be composed of members who represent constituencies 

<lctermincd^b>^law.^ ^ mcmbcrs sha ll from limc to ,i roe be fixed by law but the total number 
of members of Dail Eircann shall not be fixed at less than one member for each 30,000 of the 
population, or at more than one member for each 20,000 of the population. , 

‘ (lii) The ratio between the number of members to be elected at any time for each consti¬ 
tuency and the population of each constituency, as ascertained at the last preceding census, 
shall, so far as it is practicable, be the same throughout the country. 

(i iv) The Oireachtas shall revise the constituencies at least once in every 12: years, with due 
regard to changes in distribution of the population, but any alterations in the constituencies 
shall not take effect during the life of Dail Eircann sitting when such revision is 

(t!) The member, shall be elected on the system of proportional representation by means 

° f '^0 Nf .aw n stu b bc7«c,«. whereby .he nun.be, of member. .0 be re.urned for any 
constituency shall be less than three.” , u 

The Constitution of Eire makes the innovation of electing the ^^cceeded 
by Proportional representation.—the movement for wh.ch has not yet succeeded 

in England or America. 

(F) Fifth French Re public.-An. 24 of the Constitution of 1958 says- 

• Thc deputies to the National Assembly shall be elected by direct suffrage”. 

provides that members of the lower details shall be regulated by 

B “‘S SSSSL SSZSI as? 

Sg'&Sl* SoWa. <'“" d h. 

tuencies. Art. 44 provides— >nd Ihcir clcctort sha u be fixed bv law. 

However* because of race, creed, rex. social sra.ua, famdy 

by the Election Law of .947 for being an 

*°5s 

«vs;= : s---.“^sHr sr *“ c ™"' 

General may appoint a person .0 fill .he sacancy 

Sec. 74 says— first House of Representatives 

••Notwithstanding anything m ^ hom °[ ha ,i ^ elected in accordance with the aw_. 
shall consist of 101 members._ - __ c_ & Comparative 


(7) Nicholas, 
1948. p. 54. 


Australian Constitution. 


(8) Neumann. European 
Government, 1960, p. 430. 
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force relating to the election of members of Parliament, ami 6 of whom shall be appointed 
by the Governor-General." 

The House of Representatives of Ceylon shall thus have a small nominated 
body to represent 'any important interest’ as the Go\ern»r-Gcneral may deem lit, 
and the rest of the members shall he directly elected by the |>eoplc in territorial 


constituencies. 


India 


Cl. (l)s Allocation of seats.— The maximum number of seats authorised by 
the Constitution for the House of the People is now 527, including— 

(a) 500 members elected from the States ;* 

(/>) 25 members from the Union Territories'* ; 

(c) 2 members nominated to represent the Anglo-Indian community." 

After the First Election in 1952, the total number of members in the House 
of People was 499." 

Alter the Second Election of 1957, the total number of members was 505 
and at the end of 1957 it came up to 506. 

After The Third General Election of 1962, and the Nagaland Act. 1963, the 
membership is fk follows— 


Representatives of States (including Nagaland. Jammu & 
Kashmir) ... ••• 

Representatives of the Union Territories of Delhi. I limacha 
Pradesh, Manipur, Tripura, Goa, Daman & Diu and 
Pondicherry 

Nominated members for N.E.K. Tract; the Andaman. Lacca¬ 
dive, Minicoy and Amindivi Islands, Dadra and Nagar 
Havcli" 

Islands. Dadra and Nagar Havcli" 

Nominated Anglo-Indians ... 
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16 


4 

5 
2 

510 


‘Subject to the provisions of Art. 3J/\-These words mean that if the Presi¬ 
dent exercises his power to nominate not more than two members from the 
Anglo-Indian community, under Art. 331. the number of such members shall 
be in addition to the maximum membership prescribed in Art 81 (1). The same 
result is reinforced by the opening words of Art. 331— notwithstanding anything 

in Art. 81”. , , . . T .. 

The President has nomiated two members to represent the Anglo-Indian 
community (see above), and that is how the maximum membership has come to 
527 in place of 525 as mentioned in Art. 81 (I). 

Sub-cl. (a): Territorial Constituencies. 

While for the purpose of election of the representatives of the States to the 
Council of States under Art. 80 (4). each State serves as a constituency, for the 
purpose of election to the House of the People under Art. 81 (*). each State 
is to be divided into territorial constituencies in such manner as to complv 
with the condition laid down in Art. 81 (2) (6). This division into territorial 
constituencies is to be made by law, under s. 2 (/) of the Representation of the 
People Act, 1950. ' 

The Delimitation Acts. 1952 and 1962 have been enacted for this purpose and 
a Delimitation Commission has been set up to delimit the territorial constituencies 
and also to readjust them, as required by Art. 82. The Delimitation of Parliamentary 


(9) Art. 81 (l) (a). 

(10) Art. 81 (1) (b). 

(11) Art. 331. 

^ (12) For particulars, see C. 3, Vol. I. p. 


(13) Dadra and Najjar Havcli has been 
constituted a Union Territory, by the Con¬ 
stitution (Tenth Amendment) Act. 1961 and 
allotted one nominated seat, by the Dadra 
and Nagar Haveli Act, 1961. 
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and Assembly Constituencies Order, issued by this Commission constitutes the 
law for delimitation, 14 subject to the Two-Member Constituencies (Abolition) Act, 
1961 (I of 1961), which has provided for the splitting up of two-member cons¬ 
tituencies into single-member constituencies. 

Special provision for Jammu and Kashmir. 

Para. 2 (5) (c) of the Constitution (Application to Jammu & Kashmir) Order, 
1954 (see under Art. 370, post) provides— 

"Art. 81 shall apply subject to the modification that the representatives of the State in 
the House of the People shall be appointed by the President on the recommendation of the 
Legislature of the State.” 

The result is that six (6) scats allocated to the State of Jammu & Kashmir, 
fixed by the Representation of the People Act, 1950, shall be filled up, not by 
direct election as in the other States, but by appointment by the President on 
the recommendation of the Legislature of Jammu and Kashmir. 


Sub-cl. (b): Representation of Union Territories. 

The 25 members to represent the Union Territories arc to UP chosen in such 
manner as Parliament may by law provide. This has been provided by s. 4 (I) 
of the Representation of the People Act, 1950 to be nomination by the President: 

"The scats allotted under s. 3 to the State of Jammu and Kashmir (we w the 

Andaman and Nicobar Islands, to the Laccadive, Minicoy and Am.ndm i®.f£!£ted bv 

Naear Haveli and to the Part B tribal areas shall be scats to be filled by persons nominated by 

the President". , . - 

The result is that while all the other seats in the House of the People shall 
be filled by persons elected by direct election, the scats for Jammu & Kashmir 
and the specified Union Territories shall be filled by nomination. 
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After 1-11-56 


82. 

clause (1) 


Before 1-11-56 

Notwithstanding anything in 
1) of article 81, Parliament may 
by law provide for the re- 
Spccial pro- presentation in the House 
vision as to Q £ l j ie p c ople of any State 
representa- ifiecl in Part C of the 

inPartCand Hrst Schedule or of any 

territories territories comprised witn- 

otherthan j n ,h c territory of India 

S,alcs - but not included within 

any State on a basis or in a manner 
other than that provided in that clause. 


| , 82. Upon the completion of each 
census, the allocation of seats in the 
House of the People to 
Re adjust- t f te States and the divi- 
mr I ,a,, ‘ r sion of each State into 
territorial constituencies 
shall be readjusted by such authority 
and in such manner as Parliament 
may by law determine: 

Provided that such readjustment 
shall not affect representation in the 
House of the People until the dissolu¬ 
tion of the then existing House'*. 


(14) See Rep. of the Second Gene^ O® 0- 
tions in India, (ECI. II- 57, pp. 69-/0). 


(15) Substituted by the Constitution 
(Seventh Amendment) Act, 1956. 
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Amendment. —Arc. 82 was substituced for the original Article by the Consti¬ 
tution (Seventh Amendment) Act, 1956. 

Other Constitutions 

(A) US.A. —Art. 1, Sec. 2 (3) of the Constitution proxidcs for an enumeration 
or census at the interval of every ten years, in such manner as Congress may by 
law direct. At the end of each enumeration, Congress is expected to make a new 
appointment of representatives amongst the States, but this function of Congress, 
viz., delimitation of constituencies and redistribution, has been held to be political, 
and, hence, non-justidable. Courts cannot compel Congress to perform it.' 6 
Owing to such census and redistribution, the membership of representatives has 
come up to 437 from 65. lT 

(B) Canada. —Sec. 51 of the British North America Act proxidcs— 

"On the completion of the Census in the year one thousand eight hundred and seventy- 
one, and of each subsequent decennial Census, the representation of the four Provinces shall 
be readjusted by such Authority, in such manner, and for such time, as the Parliament of 
Canada from time to time provides.” 

As already stated (p. 497, ante), the Canadian House of Commons has no fixed 
number of membership (Sec. 52). The size of the House fluctuates with variations 
in the changes in population in the various provinces, there being a readjustment 
and redistribution after each decennial census. While the principles upon xvhich 
the apportionment is to be made are laid doxvn by the Constitution Act (Secs. 51- 
SI A), the actual subdivision of the Provinces into constituencies is left to the 
Canadian Parliament, with poxver to increase the number of members of the 
House of Commons if required (Sec. 52). 

(C) Eire.— Art. 16 (2) (tv) (quoted, at p. 498. ante) provides for similar read¬ 
justments. 


India 

Amendment. —This Article was substituted by the Constitution (Seventh 
Amendment) Act, 1956. The objects of the Amendment arc explained under the 
next head. 

Scope of Art. 82 : Readjustment of Representation. 

Art. 82, as it stood before the Constitution (Seventh Amendment) Act, 1956, 
empowered Parliament to make special provision for the representation in the 
House of the People of a Part C State and any territory outside the States {e.g., 
the Andaman and Nicobar Islands). 1 * 

The Article, as it note stands, empoxvers Parliament to provide for the re¬ 
adjustment of the representation of the States and the territorial constituencies 
thereof in the House of the People, after each census. This provision has been 
transferred from Cl. (3) of original Art. 81 (sec p. 482, ante). 

The Proviso lays doxvn that the representation shall be readjusted, not imme¬ 
diately after publication of the results of the census, but upon the dissolution of 
the then existing House. 

Similar provision is made in Art. 170 (4) as regards the Legislative Assembly 
of a State. 

Legislation by Parliament .—The Delimitation Commission Act (81 of 1952), 
enacted prior to the substitution of the present Article, provided for the delimita¬ 
tion of the constituencies and the readjustment of their representation on the 
basis of the latest census figures. Such delimitation xvas made in 1952, 1957. 

(16) Cole grove v. Greene, (1945) 328 U.S. the admission of Alaska and Hawaii as new 

549 ; Pacific Tel. Co. v. Oregon. (1912) 223 States. 

us - H8. (18) Vide C3. Vol. I. p. 516. (This matter 

is now provided in Art. 81 (1) ( b ), p. 496, 
ante). 


(17) The number has become 437 since 
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The Act set up a Delimitation Commission, having the duty_ 

"to readjust the representation of the several territorial constituencies in the House 
of the People and of the several territorial constituencies in the Legislative Assembly of 
each State other than Jammu and Kashmir, on the basis of the latest census figures and to 
delimit the said constituencies.” 

The Act of 1952 has been replaced by the Delimitation Commission Act, 1962 
(61 of 1962). 184 
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83. (1) The Council of States shall not be subject to dissolution, 
but as nearly as possible one-third of the members 
Parliament. ° f Ho,,5es of thereof shall retire as soon as may be on the 

expiration of every second year in accordance with 
the provisions made in that behalf by Parliament by law. 

(2) The House of the People, unless sooner dissolved, shall continue 
for live years from the date appointed for its first meeting and no longer 
and the expiration of the said period of five years shall operate as a 
dissolution of the House: 

Provided that the said period may, while a Proclamation of Emer¬ 
gency is in operation, be extended by Parliament by law for a period 
not exceeding one year at a time and not extending in any case beyond 
a period of six months after the Proclamation has ceased to operate. 


Clause (1). 

Other Constitutions 

(A) U.S.A .—Members of ihc Senate arc elected for a term of six years (17th 
Amendment). One-third of the Senators retire at the end of every two years, and 
in their place there is an election of $ of the Senators every second year. This 
system was introduced by dividing the Senators into three classes after the first 
election held after inauguration of the Constitution, of which the first class was 
to retire at the end of the second year and so on (Sec. 3 (2), Art. IJ, and that 
svstem is continuing since then. . 

' (B) Australia .—Senators are elected for a term of six years and half of them 

retire, by rotation, every third year. 

Sec. 13 of the Australian Constitution Act, as amended in 1907, provides how 
members of the Senate shall retire by rotation: 

"As soon as may be after the Senate first meets and after each first meeting of the Senate 
following a dissolution thereof, the Senate shall divide the senators chosen for each State into 
two classes, as nearly equal in number as practicable ; and the places of the senators ot: 
first class shall become vacant at the expiration of 3 years and the places of those of the se o>nd 
class at the expiration of 6 years, from the beginning of their term of service ; and afterwar 
the places of senators shall become vacant at the expiration of 6 years from the beginning 

° f ' The'election S to filT vacant places shall be made within one year before the places arc to 
become vacant." _____.—— 

(18a) Sec Author’s. Acts, Rules & Orders p. 96. 

under the Constitution of India. Book I. 
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A Senator may also lose his scat by incurring disqualification under ss. 19, 
20, 44 or 45 of the Act. 

(C.) West Germany.— As stated earlier (p. 488. ante), the members ot the 
Bundesrat under the West German Constitution of 1949 are delegates.of the 

federal Units) Governments. They are subject to recall by those Governments, 
hence there is no fixed tenure or other provision for retirement. 

(D) Fifth French Republic.—Sec Art. 25 reproduced at |>. 505. post. Bv an 
organic law made under that Article, the term of a Senate has been raised 
to nine years, onc-third of the mcmlvcrs being renewed every three years. 1 he 
Assembly has a term of 5 years (see under Art. SI. ante). 

(E) Canada.— S. 29 of the Br. North America Act. 1867 provides— 

••A Senator shall, subject to the provisions of this Act. hohl his place in the Senate 
for life." 

The Canadian Senate is thus a permanent body and those who arc appointed 
hold their membership until death or resignation or incurring a disqualification 
under s. 31. 

(F) Japan. —Arts. 45-6 of the Constitution of Japan. 1946 provide— 

• Art 45 The term of office of members of the House of Representatives (lower Chamber) 
shall be four vc:S. However, the term shall I* terminated l>eforc the full tern, is up In 

.he Horn, of Conn* illor* sh.,1 be .lx year,, 
and election for half the members shall take every three years. 

(G) Ceylon. —See. 8 (2)-(4) of the Ceylon (Constitution) Order in Council. 1946, 
provides— 

..nv The Senate 'hall Ik- a permanent IhmIv and the term of office of a Senator shall not 

s 

date of his election or appointment. 

See. 73 says— 

the clay on which elected Senators arc elected. 

Senators, so retiring, arc eligible for re-election or re-appointment, from time 

l ° 'Tsenamr may lose his seat on becoming *«hjec« to any disqualification 
under s. 13 or 23 of the Order. 

(H) Government of buli.t Act, I93S.S cc. 18 (41 of the Act provided- 

with the provisions in that behalf contained in the first Schedule. 


India 

Cl. (1) : Periodical retirement of members of Council of States. 

The provision for periodical retirement of a lotion of the members °t the 
Upper Chamber follows the American model. The merit of this plan w to 
prevent it from being turned into a stale body and to have into it a c ™t'nualflow 
of fresh talents. The retirement of some of the members according to this provi- 
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sion would not cause the continuing Chamber to be a different Chamber in the 
eye of law. 19 

The Council of States is not subject to dissolution but as nearly as possible 
one-third of its members retire on the expiration of every second year. The term 
of office of a member of the Council other than a member chosen to fill a casual 
vacancy is six years. Upon the initial constitution of the Council of States, the 
term of office of some members then chosen was curtailed in accordance with the 
provisions of the Council of States (Term of Office of Members) Order, 1952, 20 
made by the President in order that as nearly as may be one-third of the members 
holding scats of each class would retire every second year. Accordingly, one-third 
of the members of the Council retired in April, 1954, and another one-third 
in April, 1956, and on each occasion elections were held and nominations made 
to fill the seats vacated by one-third of the members. 

Legislation by Parliament .—Under the power conferred by the present clause, 
Parliament has, by s. 154 of the Representation of the People Act (XLIII of 1951), 
provides as follows: — 

"(1) Subject to the provisions of sub sections (2) and (2A), the term of office of a member 
of the Council of States, other than a member chosen to fill a casual vacancy, shall he six years. 

(2) Upon the first constitution of the Council of States the President shall, after consulta¬ 
tion with the Election Commission, make by order such provision as he thinks fit for curtailing 
the term of office of some of the members then.chosen in order that, as nearly as may be, 
one-third of the members holding seats of each class shall retire in cvcrv second year thereafter. 

(2A) In order that, as nearly as may be, one-third of the members may retire on the 
second day of April, 1958, and on the expiration of every second year thereafter, the 
President shall, as soon as may be after the commencement of the Constitution (Seventh 
Amendment) Act, 1956, after consultation with the Election Commission, make by order such 
provisions as he thinks fit in regard to the terms of office of the members elected under 
sub-section (2) of section 147. 

(3) A member chosen to fill a casual vacancy shall be chosen to sene for the remainder 
of his predecessor’s term of office.” 

In pursuance of sub-scc. (2) of the above section, the President made the 
Council of States (Term of Office of Members) Order. 1952*°, prescribing a system 
of lottery for dividing the members of the Council of States into three categories, 
each of which was eliminated every second year. 


Clause (2). 

% 

Other Constitutions 

(A) US.A *—In the United States, the lower Chamber, the House of Represen¬ 
tatives, has a term of two years fixed by the Constitution and election is held 
every second year. The executive or any other authority cannot dissolve the 
House of Representatives earlier, or extend its two-year term, for a day. There 
must be a Congressional election every second year whether in war or peace. 21 

The period of two years is regarded by many as too short to formulate a 
programme. 22 

(B) England .—Under the Parliament Act, 1911. the duration of Parliament is 

limited to 5 years, so that there must be an election of the House of Commons 
once jn 5 years. The Executive, however, possesses, the power to dissolve it earlier 
\sec under'Art. 85 (2). post]. On the other hand, the 5 year term can be extended 
bv an Act of Parliament itself (without any limit), and such Acts, prolonging its 
own life, were passed by Parliament during World Wars I and II fe.g., the Par¬ 
liament that was dissolved in 1945. had been ele cted in 1935). __ 

(21) Even in the midst of World War II, 
America had her elections. 


(22) Vide. West, American Government 
19-16,* p. 85 


(19) Cf. Umayal v. Lakshmi, A. 1954 F.C. 
25 (39). 

(20) S.R.O. 1669, d. 26-9-52 (Gaz. of India. 
Extraordinary, Part II. Sec. 3. d. 30-9-52) ; 
see Author’s Acts. Rules & Orders under the 
Constitution, p. 156. 
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(C) Australia. —Sec. 28 of the Constitution Act says— 

"Every House of Representatives shall continue for 3 years from first meeting of the 
House, and no longer but may be sooner dissolved by the Governor-General.” 

The Australian Constitution prohibits extension of the duration of the House 
of Representatives. 

(D) Canada. —Sec. 50 of the Br. North America Act, 1867 provides— 

"Every House of Commons shall continue for 5 years from the day of the return of 
the Writs for choosing the House (subject to be sooner dissolved by the Co\crnor-Gcneral), 
and no longer." 

(E) Fifth French Republic. —Art. 25 of the French Constitution of 1958, 
similarly, leaves the term of the two Houses of the Parliament to be determined 
bv an organic law. Under the current law, the term is 5 years, unless dissolved 
earlier by the President. 

(F) West Germany. —Under Art. 39 of the West German Constitution of 1949, 
the term of the Bundestag (lower House) is 4 years from the date of its first 
meeting, unless dissolved earlier. 

(G) Japan. —See p. 503, ante. 

(H) Government of India Act, 1935. —Sec s. 18 (5) and Sch. IX, s. 63-D (I) (6) 
of that Act. 


India 

Cl. (2) : Duration of House of the People. 

This Clause follows the English precedent by laying down a normal term 
(5 years) for the lower House, subject to earlier dissolution [Art. 85 (2) (c)] by the 
President, as may be necessary. 

It is clear that unless there is an extension of the term in the manner referred 
to in the Proviso, there is an automatic dissolution of the House, by efflux of time, 
at the end of the period of five years from the date appointed for its first meeting’ 3 
even if no formal order of dissolution is issued by the President. 

The Proviso also engrafts the English rule of Parliamentary competence to 
extend the above term, but subject to the following conditions: (i) The extension 
may be made by an Act of Parliament only while a Proclamation of Emergency 
(Art. 352), made by the President is in operation. In normal times, Parliament 
shall have no power to extend its own life, (ii) Each Act of extension shall not 
provide for more than I year's extension, (irt) There shall be no further extension 
beyond 6 months after the Proclamation has ceased to operate. But. apart from 
this, there is no limit to the maximum period of extension, so that if a war takes 
place, there may not be any election while it continues, if Parliament legislates 
to that effect. 

‘Year’, 'Month \—As to the meaning of these words, see see. 3. General Clauses 
Act (X) of 1897. 

'First Meeting of the House'. —The first meeting of the House takes place on 
the day on which the opening address under Art. 86 (/) is delivered, and not on 
any earlier day on which members were summoned to take their oath, for the 
session is not ‘opened’ and no public business can be transacted in the House 
until the opening address is made.’ 4 

(23) The first meeting of the House of the effect from the 5th April, 1957. The second 

People elected by the first general election, general election was held in Februarv-March, 

was held on the 13th May, 1952 ; hence, the 1957. 

life of this House would have expired on the 

12th May. 1957, but for the President’s (24) Saradhakar v. Orissa Legislative 

order of dissolution, which dissolved it with Assembly, A. 1952 Orissa 234 (236). 

c2—64 
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INDEX TO COMMENTS 

ARTICLE 83. 

Clause (1). 

Other Constitutions: (A) U.S.A., 502 i (B) Australia. 502; (C) West Germany, 503; 
(I)) Fifth French Republic, 503 ; (E) Canada, 503 ; (F) Japan, 503 ; (G) Ceylon, 503 ; (H) Govern¬ 
ment of India Act, 1935, 503. 

India : 

Periodical retirement of members of Council of States. 503 ; Legislation by Parliament, 504. 
Clause (2). 

Other Constitutions : (A) U.S.A., 504 ; (B) England, 504 ; (C) Australia, 505 ; (D) Canada, 
505 ; (E) Fifth French Republic, 505 ; (G) West Germany, 505 ; (H) Japan, 505 ; (I) Govern¬ 
ment of India Act. 1935, 505. 

India : 

Duration of the House of the People, 505 ; ‘Year', 'Month* 505; 'First meeting of the 
House', 505. 


Qualification for mem- 84. A person shall not be qualified to be 
bership Of Parliament. chosen to fill a seat in Parliament unless he— 

(a) is a citizen of India, and makes and subscribes before some 
person authorised in that behalf by the Election Commission an oath or 
affirmation according to the form set out for the purpose in the Third 
Schedule ; 2S 

(b) is, in the case of a seat in the Council of States, not less than 
thirty years of age and, in the case of a scat in the House of the People, 
not less than twenty-five years of age ; and 

(c) possesses such other qualifications as may be prescribed in that 
behalf by or under any law made by Parliament. 

Amendment.—Cl- (a) was substituted by the Constitution (Sixteenth Amend¬ 
ment) Act, 1963. The original clause was— 

"(a) is a citizen of India.” 

The obvious object is to provide for an oath to maintain the sovereignty and 
integrity of India. 


Clauses (a)-(b). 


Other Constitutions 

(A) England .—The qualifications for membership of Parliament may be stated 

,nP (J) Prior to 1958, was only the Lords Temporal and Spiritual who could be 
members of the House of Lords. Secondly, a woman, even though she became 
a peeress by descent, was not entitled to sit or vote in the House of Lords. 

The Life Peerages Act, 1958 has altered the situation in both respects. A 
peer may now be created for life and a woman may be made a life peeress, 2 and 
all life peers and peeresses are entitled to sit in the House of Lords. But tnc 
disqualification of peeresses by descent to sit in the House of Lords continues. 

( h) Any person of full age, qualified to be a voter, who is not a peer- and who 
is not disqualified by any statute, may become a member of the House of 
Commons. (As to disqualifications, see under Art. 102, post]. 

(B) Canada .—The qualifications for memberships of cither House are not Jaid 
down in the Constitution Act. They arc provided by statute. Persons- of cither 
sex arc eligible. 3 But the minimum age qualification is 21 years for the House 


(25) Cl. (a) was substituted by the Constitu¬ 
tion (Sixteenth Amendment) Act, 1963. 


339. 


(I) Viscount Rhondda's Case, (1922) A.C. 


(2) In 1960 there were 5 women out of 
25 life peers [Britain. 1961, p. 32]. 

(2a) (1961) 640 H. C. Deb., 34-173 [Case 
of Viscount Stansgate). 

(3) Edwards v. Att.-Gen., (1930) A.C. 124. 
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of Representatives while it is 30 years for the Senate. Further, while no property 
qualifications are laid down for membership of the House of Representatives, in 
order to be a Senator a person must own substantial real property in the Province 
which he represents. 4 

(C) U.S.A.— Art. I, Sec. 2 (2) of the Constitution says— 

"No person shall be a Representative who shall not have attained to the age of twentv-five 
years, and been seven years a citizen of the United States, and who shall not, when elected, 
be an inhabitant of that State in which he shall be chosen." 

The qualifications for being a Senator are laid down in Art. I, s. 3 (3) thus— 

"No Person shall be a Senator who shall not have attained to the Age of thirty Yeats 
and been nine Years a Citizen of the United States, and who shall not. when elected, be an 
Inhabitant of that State for which he shall be chosen." 

(D) Eire. —Art. 16 of the Constitution of Eire, 1937. provides— 

"I. (1) Every citizen without distinction of sex who has reached the age of 21 years, and 
who is not placed under disability or incapacity by this constitution or by law. shall be eligible 
for membership of Dail Eireann. ... , ,, . 

(2) Every citizen without distinction of sex who has reached the age of 21 years, who is 

not disqualified by law and complies with the proxision* of the law relating to the election 
of members of bail Eireann, shall have the right to vote at an election for members of 
Dail Eireann. . . 

(3) No law shall be enacted placing any citizen under disability or incapacity for member¬ 
ship of Dail Eireann on the ground of sex or disqualifying any citizen from voting at an 
election for members of Dail Eireann on that ground. 

(4) No voter may exercise more than one vote at an election for Dail Eireann and the 
voting shall he by secret ballot." 

(E) Jnpat i.—Art. 44 of the Japanese Constitution. 1946 says— 

"The qualification of members of both Houses and their electors shall be fixed by law." 

(F*) Ceylon.— See. 12 of the Ceylon (Constitution) Order in Council. 1946, says— 

“Subject to the provisions of this Constitution, a person who is qualified to be an elector 
shall be qualified to be elected or appointed to either Chamber." 


India . 

Cl. (a) s ‘A citizen of India.’ 

The regard for women in India is illustrated by the fact that the people have 
fulfilled the intentions of the framers of the Constitution by returning not less 
than 24 women members to the House of the People, out of an elected member¬ 
ship of less than 500 members (in 1957), while the British electorate returned 17 
out of 625 members in the House of Commons, in the 1951 election. 

In order to preserve the integrity of India and to ensure the allegiance of 
the candidates to India, the taking of the oath under the Third Schedule has been 
added as a necessary qualification, bv the Constitution (Sixteenth Amendment) 
Act, 1963. 

In the result, a person must take the oath before standing for election or 
nomination and, again, before taking his scat, as required by Art. 99. if chosen 
as a member. 

Cl. (b) s Age qualification. 

By raising the age-limit for membership of Parliament over that required for 
being a voter (21 years, under Art. 326. post), our Constitution departs from the 
general rule that a person qualified to he a voter is also qualified to stand as a 
candidate for election. 


Clause (c). 

Other Constitutions 

US.A .—Though the Constitution (Art. I. Sec. 2 (2)] lavs down the qualifica¬ 
tions for membership of Congress and there is no provision for requiring additional 


(4) Dawson, Government of Canada, 
pp. 333, 387. 


1949, (4a) In 1964. the corresponding figure was 

31 out of a total Membership of 510. 
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qualifications by legislation, it has been conceded in practice that each House has 
the power, by resolution, to refuse admission to undesirable persons, even though 
they may possess the constitutional qualifications— e.g., on the ground of insanity, 
leprosy, criminality. 4 


India 

Cl. (c) : Additional qualifications by legislation. 

1 he general rule is that a person who is qualified to be an elector is qualified 
to be a candidate for election to Parliament ( Cf. Sec. 12 of the Ceylon (Constitu¬ 
tion) Order in Council, 1946; Sec. 34 (i) of the Australian Constitution Act]. But 
the present Clause of our Constitution engrafts an innovation, by empowering 
Parliament to lay down additional qualifications for being a member of either 
House of Parliament. 4 6 The object behind this innovation was to secure for 
Parliament men of a better calibre than an ordinary voter. 7 But no additional 
qualifications to achieve that end have as yet been imposed by legislation. 

So lar, the following additional qualifications have been prescribed by ss. 3-4 
of the Representation of the People Act, 1951: 

"3. Qualification* for membership of the Council of States. —A person shall not 
be qualified to he chosen as a representative of any State (other than the State of Jammu and 
Kashmir) or Union Territory in the Council of States unless he is an elector for a Parlia¬ 
mentary constituency in that State or territory. 

4. Qualifications for membership of the House of the People.—A person shall not 
he qualified to he chosen to fill a scat in the House of the People, other than a scat allotted 
to the State of Jammu and Kashmir, to the Andaman and Nicobar Islands to the Laccadive, 
Minicoy and A mindivi Islands, to Dadra and Nagar Haveli or to the Tart II Tribal areas, 
unless— 

(a) in the case of a seat reserved for the Scheduled Castes in any State, he is a 
member of any of the Scheduled Castes, whether of that State or of any oilier State, and is 
an elector for’anv Parliamentary constituency; 

(fi) in the case of a scat reserved for the Scheduled Tribes in any State (other than 
those in the autonomous districts of Assam), he is a member of any of the Scheduled Tribes, 
whether of that State or of any other State (excluding the tribal areas of Assam), and is an 
elector for any Parliamentary constituency ; ..... ... 

(c) in the case of a scat reserved for the Scheduled Tribes in the autonomous districts 

of Assam, he is a member of any of those Scheduled Tribes and is an elector for the 
Parliamentary constituency in which such seat is reserved or for any other Parliamentary 
constituency comprising any such autonomous district; and , 

(d) in the case of any other seat, he is an elector for any Parliamentary constituency. 

Disqualifications for membership. 

Together with the qualifications laid down by the present Article, we should 
read the ‘disqualifications* specified by Art. 102. Even though a person is qualified 
according to the present Article, he would not be entitled to be chosen as or to 
continue to be, a member, if he incurs any of the disqualifications specified in 
Art. 102 (1), post. 

Qualifications for membership summarised. 

The result of the foregoing constitutional and statutory provisions is that in 
order to be a member of Parliament, a person— 

(*) must be a citizen of India (Art. 84 (a)]; _ 

(«) must not be less than 30 years of age in the case of the Council of States 
and not less than 25 years in the case of the House of the People (Art. 84 (b)| ; 

(iii) in the case of'a sent in the Council of States, from a State other than the 
State of Jammu & Kashmir, or from a Union Territory,—must be an elector for 
a Parliamentary constituency in th at State or Territory (s. 3, R.P.A., 1951]; 

(5) Beard, American Government and (7) Dr. Ambedkar. C.A.D., Vol. VIII. 

Politics, 1939, pp. 79, 83. P "■ 

(6) Vide Constituent Assembly Debates, 

Vol. VIII, p. 94. 
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(it/) in the case of seat in the House of the People from a State other than 
the State of Jammu & Kashmir, or from the island Union Territories or from 
the Union Territory of Dadra and Nagar Havcli or from the Part 1* Tribal area,— 
must be an elector for any Parliamentary constituency [s. 4 (d), R.P.A., 1951J ; 

(i/) in the case of a scat in the House of the People reserved for the Scheduled 
Tribes in the autonomous districts of Assam,—must be an elector for the 
Parliamentary constituency in which such seat is reserved or for any other Parlia¬ 
mentary constituency comprising any such autonomous district (s. 4 (c), K.P.A., 
1951]; 

(vi) in the case of a seat in the House of the People reserved for the 
Scheduled Castes or Tribes (Art. 334],—-must also be a member of such Scheduled 
Castes or Tribes as are specified under Art. 341 or 342 (s. 4 (a) (b), R.P.A., 1951] ; 

(rii) must not have been declared bv a competent Court to be of unsound 
mind [Art. 102 (1) (b)]; 

(mii) must not be an undischarged insolvent (Art. 102 (I) (c)]: 

(»x) must not have voluntarily acquired the citizenship of a foreign state, or 
is under any acknowledgment of allegiance or adherence to a foreign State 
[Art. 102 (I) (d)]; 

(x) must not hold any office of profit under the Government of India or of a 
State, other than an otlicc exempted by a law of Parliament, in this behalf 
(Art. 102 (I) (a)]; 

(xi) must not have been convicted or held by the Election Iribunal to have 
been guilty of any offence or corrupt practice, specified in ss. 139-40 of the 
Representation of the People Act. 1951, unless tile period of disqualification 
prescribed in those sections has elapsed of the Election Commision has removed 
the disqualification Is. 7 (a), R.P.A., 1951]; 

(xii) must not have been convicted by any Court in India of an ofTcncc and 
sentenced to imprisonment for not less than 2 years,—unless a period of 5 years 
or such less period as the Election Commission shall allow, has elapsed since his 
release ; 

(xiii) must not have failed to lodge an account of his election expenses as 
required by the Representation of the People Ac t, 1951, unless 3 years have elapsed 
from the elate when the account was due to be lodged, or the Election Commission 
has removed the disqualification (s. 7 (c), R.P.A., 1951]: 

(xiv) must not be a party to a subsisting contract with the appropriate Govern¬ 
ment, for the supply of goods to, or the execution of any work by, that Govern¬ 
ment (s. 7 (d), R.P.A., 1951); 

(xv) must not be the director, managing agent, manager or secretary of any 
company or corporation, in which the Government has a share of not less than 
25% |s. 7 (c), R.P.A., 1951]: 

(xt/i) must not have been dismissed from Government service for corruption or 
disloyalty to the State, unless 5 years have elapsed from the date of such dismissal 
(s. 7 (f), R.P.A., 1951]. 


Members of Parliament 

Qualifications for becoming a member. —See Art. 84, above. 

Disqualifications for membership.—Sec above, and under Art. 102, post. 

Election or nomination. —The mode of election has been described under 
Aits. 80-81, ante. It has been seen that some of the members in cither House of 
our Parliament arc chosen by nomination. 

Summoning and seating—Whether elected or nominated, a Member is 
invited to attend Parliament only by a summons issued by the Secretary of the 
House to which he belongs.* A list of Members is prepared by the Secretary of 

(8) R. 3 of the Rules of the Council ; 
r. 3 of the Rules of the House. 
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ca ch House with reference to the official report of elections received by him under 
5. 6/ of the Representation of the People Act (XLII of 1591) or the Gazette 
notification of nominations, as the case may be, and the summons is issued with 
reference to that list. 

On receiving the summons, the Member appears at the House, takes the oath, 
and signs the Roll of Members in the presence of the Secretary, after which he is 
introduced to the Chair. He then takes his scat in the House. The form of 
oath is given in the Third Schedule post. The taking of the oath is obligatory 
before taking seats (Art. 99, post) and the penalty for sitting or voting in the 
House before taking the oath is prescribed by Art. 104, post. The taking of the 
oath of all Members who have not already taken it, therefore, takes place in 
either House at the beginning of cach day’s silting before any other business 
is taken up according to the 'List of Business”. 

Salaries and allowances of Members.—See under Art. 106, post. 

Attendance of Members.—See under Art. 101 (4), post. 

Prohibition of simultaneous membership of more than one House.—See 

under Art. 101, post. 

Vacation of seats.—See under Art. 101, post. 

Prohibition against holding an ‘office of profit\-Sce under Art. 102, post. 

Immunities and Privileges. —Sec under Art. 105, post. 


Legislative independence of Members. 

Just as judicial independence is essential for the proper administration of justice, 
so the legislative independence of members of the Legislature is necessary lor the 
successful working of representative democracy of the English type. A member 
of the Legislature, according to this system, is a ‘representative’ of the nation and 
not a ‘delegate’ ot his constituency. As Blackstonc observed— 

“Every member though chosen by one particu'ar district, when elected and returned, 
serves for the whole realm." 

This means that though a member is returned by the vote of the electors of 
a particular area or territorial constituency, or any other section of the people, 
while in Parliament, he is not supposed to vote on every question according to 
the mandates of that locality or sect,’ but must exercise his vote in favour of the 
proposal which is most conducive to the welfare of the nation as a whole. Even 
though trade unions may raise funds for the payment of members of Parliament 
under the provisions of the Trade Disputes and Trade Unions Act, 1927, any 
contract that a member who is so paid must on all occasions vote in accordance 
with instructions of the Trade Union or of any outside body or group is against 
public policy and is accordingly void.* Such a contract is also inconsistent with 
the dignity of the House. 10 

In Osborne’s case Lord Shaw observed— 

"A member of Parliament is not to be the paid mandatory of any man or organisation 
of men nor is he entitled to bind himself to subordinate his opinions on public 
others 0 for wages or at the peril of pecuniary loss; and any contract of this character would 
not be recognised by a court of law either for its enforcement or in respect of its breach . 

The famous words of Burke 11 arc worthy of being remembered by any legisla¬ 
tor in a representative assembly: 

"Parliament is not a congress of ambassadors from different and hostile in,c "* , * < \ J^ich 
ic pencral reason of the whole . - 


from the general 


v. 


(9) Osborne 

(1910) A.C. 87. 

(10) (1946-47) H.C. 118, p. xii. 


Amalgamated Society. 


(II) Address to the Electors of Bristol. 
1774. 
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The principle is so important that it was specifically enacted in the Weimar 
Constitution of Germany (Art. 21)— 

"The delegates arc representatives of the whole People. They arc subject only to their 
own consciences and arc not bound by any instructions". 

The same provision has been reiterated in Art. 38 (1) of the West German 
Constitution of 1958. 

Even though the representatives arc elected in territorial constituencies, the 
theory of Parliamentary democracy is that each member is "the deputy of the 
entire nation”. The development of the party system has, however, altered the 
picture appreciably and the relationship between a member and his party has 
assumed more importance than the relation between the member and his cons¬ 
tituency. The discipline and organisation of a party both within and outside 
Parliament, is vitally undermining the theoretical independence of a representative 
and when the party issues a mandate, though a member is not legally bound, he 
is obliged to obey it, unless he is bold enough to face the consequences of expulsion 
from the party. Thus, in England, the ‘decline of the private member' has 
attracted the attention of all constitutional writers and Keith'- illustrates the posi¬ 
tion by saying— 

"The passage of time has seen vital changes in this attitude, and has completely altered 
the position of the Commons, changing incidentally the attraction once possessed by mere 
membership, so that an cx-Cabinet mini>tcr may well prefer to be an active member of, for 
example, the London Country Council, than a private member of Parliament”. 

The result has been— 


"Programmes therefore arc inseparably bound up with personalities, and members of Par¬ 
liament find themselves returned as followers, not only of a party, but also of the party 

leader.In these circumstances it would be idle to expect that the members of the 

Commons should feel free to make or break ministries, or even to deal, with independent 
judgment, with the policies submitted by ministers".'* 

Though the control within the Opposition parties in Parliament is naturally 
weaker, for various reasons they, too, cannot allow their respective members to 
act according to their independent views if they arc to maintain the very existence 
of the parties,—apart from the need for cohesion for the purpose of offering an 
effective opposition to the government in power. 

Of course, there is logic behind this situation, viz., that modern representa¬ 
tive democracy, owing to the very force of circumstances, has come to be a 
government by party. It is the parties which formulate alternative policies and 
the nation has to choose between these alternatives in toto. In the ultimate 
analysis, the member also tends to become more proximatclv a representative 
of the party 13 than of the unwieldy body of electors who, broadly speaking, wind 
up their joint business after the choice between the party programmes is over. 
1 he theory of representative democracy, however, is that the policy shall be shaped 
by the wisdom and experience contributed by members drawn from different 
sections and strata of the society. If, therefore, this democracy is to be saved 
from being reduced to a dictatorship of the party machine which, in fact, means 
dictatorship of the few who lead it, is for the party organisation itself to use its 
whip as sparingly as possible 14 and only on questions with regard to which it had 
held out a promise to the electors or upon which the fate of the Government 
would be decided ; and for the party leaders to be more tolerant towards the 
views of the minor partners in the party association and to keep their minds open 
to different shades of opinion within the same group. 

Much will also depend upon the improvement in the level of political educa¬ 
tion and information of an average representative so that he can make himself 
indispensable in the verv formulation of the party programmes which would then 
become a joint-stock business in the real sense. 


(12) Keith, British Cabinet System, 1952. 
pp. 174. 178-9. 

(13) Ibid., pp. 188-9. 


(14) Questions on which members are 
allowed to vote according to their individual 
convictions without any party directive arc 
called ‘open questions*. 
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India : 
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Citizen of India, 507. 

Clause (b). 

Age qualification, 507. 

Clause (c). 

Other Constitutions : U.S.A.. 507. 

India : Additional qualifications by legislation, 508 ; disqualifications for membership, 508 ; 
qualifications for membership summarised, 508. 

Members of Parliament: Qualifications for becoming a Member, 509; disqualifications for 
membership, 509; election or nominations, 509; summoning and seating, 509; salaries and 
allowances of Members 510; attendance of Members, 510; prohibition of simultaneous mem¬ 
bership of more than one House, 510; vacation of scats, 510; prohibition against holding an 
office of profit, 510; immunities and privileges, 510; legislatixc independence, 510. 


Before 18-6-51 

85. (I) The Houses of Parliament 
shall be summoned to 
Sessions of meet twice at least in every 
Parliament, year, and six months shall 
SSdT«o°u- n °'. intervene between 
tion. their last sitting in one 

session and the date ap¬ 
pointed for their first sitting in the 
next session. 

(2) Subject to the provisions of 
clause (1). the President may from 
time to time— 

(a) summon the Houses or 

either House to meet at 
such time and place as he 
thinks fit ; 

(b) prorogue the Houses; 

(c) dissolve the House of the 

People. 


After 18-6-SI 

1 85. (I) The President shall from 

time to time summon each House of 
Parliament to meet at 
Sessions of such time and place as 
Parliament. f ie thinks fit, but six 
JnTSK- months shall not inter- 
lion. vcnc between its last sit¬ 

ting in one session and 
the date appointed for their first 
sitting in the next session. 

(2) The President may from time 
to time— 

{a) prorogue the Houses or 
cither House; 

(b) dissolve the House of the 
People. 


Amendment —The orieinal Article 85 was amended by the Constitution 
(First) Amendment Act, 1951. The changes are indicated by the words in 

italics. . , 

Effects of Amendment. -From d (I). the words ‘twice at leas, m every year 
ha'-c been deleted. Under the old clause, there was no compliance "ith the 
Constitution if Parliament had been in continuous sitting for more than six 
months. The clause has been amended to meet such an absurdity. 

The words Trcsident shall’, on the other hand, make it mandatory on the 
President to summon Parliament within six months from the sitting of one session , 
if he fails to summon, there will be a breach of the Constitution. 


(15) Substituted bv the Constitution 
(First Amendment) Act, 1951. 


(16) Superseding Art. I. s. 4 (2). 
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Clause (1). 

Other Constitutions 

(A) U.S.A. —The 20th Amendment to the Constitution 1 * provides— 

"The Congress shall assemble at least once in every year, and such meeting shall begin 
at noon on the third day of January, unless they shall bv law appoint a different day". 

No law has yet been passed, modifying the above provision. 

Apart from the above regular sessions to begin on the appointed days, the 
President has been given the power to summon extraordinary or special sessions. 
Art. II, s. 3 provides that the President— 

"may, on extraordinary occasions, convene both Houses or cither of them". 

This power of summoning extraordinary sessions has, however, not been much 
in use. ,T 

(B) England. —A statute of 1630 in the reign of Edward III enacted that "a 
Parliament shall be holding every year once, and more if needed be.” This statute 
was not however followed in practice and the Triennial Act of 1641 enacted that 
“the sitting and holding of Parliament shall not be intermitted or discontinued 
above three years or most”. The Bill of Rights, 1688 declared that Parliament 
ought to be held ‘frequently’. The annual meeting of Parliament, however, has 
been secured not by the provision of any statute, but by the fact that the Army 
Act, Finance Act and many other important Acts arc annual, and unless these are 
re-enacted within a year, the government of the country would come to a deadlock. 
In practice, Parliament has a continuous session for the whole year, intervened 
by holidays for Christmas, Easter and the like. It sits for about 200 days in 
the year. 

The Crown’s prerogative to call Parliament at any time has thus come to be 
regulated by convention. 

The Crown may. at any time, issue a Proclamation summoning Parliament to 
meet at the expiration of 20 days from the date of the Proclamation. It is also 
established that, constitutionally, Parliament can be assembled only by a summons 
from the Crown, except in the case of demise of the Crown, by virtue of the 
provisions of the Succession of the Crown Act, 1707 and the Meeting of Parlia¬ 
ment Act, 1797.**” 

(C) Australia. —Sec. 6 of the Australian Constitution Act provides— 

"There shall be a session of the Parliament once at least in every year so that 12 months 
shall not intervene between the last sitting of the Parliament in one session and its first sitting 
in the next session". 

(D) Canada and South Africa.— -Sec. 20 of the British North America Act is 
the same as Sec. 6 of the Australian Constitution, quoted above. 

(E) Eire. —Art. 15 (7) of the Constitution of 1937 says— 

"The Oireachtas shall hold at least one session every year". 

(F) Fifth French Republic. —Art. 28 of the Constitution of 1958 provides— 

"Parliament shall convene by right in two ordinary sessions a year. The first session 
shall begin on the first Tuesday of October and shall end on the third Friday of December. 
The second session shall open on the last Tuesday of April ; it mav not last longer than 
three months". 


Art. 29 says— 

“Parliament shall convene an extraordinary session at the request of the Premier or of 

the majority of the members comprising the National Assembly, to consider a specific agenda 

When an extraordinary session is held at the request of the members of the Nationai 

Assembly, the closure decree (i.e. prorogation) shall take effect as soon as the Parliament 

diL C nf haUS,Cd fl ? e aRcnda for wh,ch 11 was and at the latest twelve days from the 

«aie ot its meeting. 


.it 1 ? Luce ’ Legislative Assemblies, pp. 
137-8. 

c2—65 


(18-25) May, 16th Ed., pp. 32-34. 
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Only the Premier may ask for a new session before the end of the month following the 
closure decree”. 

The new Constitution thus retains the distinction between ordinary and 
extraordinary sessions but reduces the maximum duration of an ordinary session 
from 7 to 5 months in the year. 

A special session may be convened at the request of the Prime Minister or 
of a majority of the members of the National Assembly. A special session cannot 
last for more than 12 days (except under Art. 51) and can be convened only to 
consider a specific agenda. 

(G) West Germany.— Art. 39 (2)—(3) of the West German Constitution of 1949 
provide as follows: 

"(2) The Bundestag shall meet not later than 30 days after the election ; nevertheless, not 
before the end of the electoral period of the previous Bundestag. 

(3) The Bundestag shall determine the closure and resumption of its sessions. rhe 
President of the Bundestag may convene it at an earlier date. He shall be obliged to do so 
if one-third of the members or the Federal President or the Federal Chancellor so determine . 

Similar provision is made regarding the Bundesrat under Art. 52.— 

"(52) The President (of the Bundesrat) shall convene it if the representatives of at least 
Leander or the Federal Government so determine". 

It is evident that it is not open to the German President to postpone the 
sessions of cither House of Parliament though he may request for an earlier session. 

(H) Japan.— Arts. 52-3 of the Japanese Constitution of 1946 provide— 

"Art 52. An ordinary session of the Diet shall be convoked once per year. 

Art. 53. The Cabinet may determine to convoke extraordinary sessions of the Diet. 
When a quarter or more of the total members of either House makes the demand, the Cabinet 
must determine on such convocation". 

Art. 54 next provides for special sessions following a dissolution: 

••When the House of Representatives is dissolved, there must be a general «lcctlon of 
membersof the House of Representative, within forty (40) days from the date of dissolution, 
and the Diet must be convoked within thirty (30) days from the date of the * ,ccl ‘° n • . 

When the House of Representatives is dissolved, the H 7 w m ° f ^°“ n ^'X k e thi House 
the same time. However, the Cabinet may in time of national emergency comoke the *iou 

° f mentioned in the pro™,. * the preceding pnm^ph 

p'etfod rr o.td£ r. - .h/-. — - 

the Diet”. 


two 


say 


(I) Ceylon. —Sec. 15 (2) of the Ceylon (Constitution) Order in Council. 1946, 

"Parliament shall be summoned to meet once at least in every year". 

~ 7 Art 7915_Sec 19 (1) of the Act of 1935 was similar, 

to Art 8S V (\) l o( our Constitution save that it required a minimum of one sessmn 
during the year while .he Constitution requires two 1935-‘he Budget 

nsJhsi s«sr — 


India 


Cl. ( 1 ) s Summoning of the Houses. 

This implies that Parliament, as referred to in Art. 79. will be reg-- 


(1-7) Contrast section 15 (1) of the Ceylon 
Constitution Order, 1946. and Jennings. Con¬ 
stitution of Ceylon, pp. 44. 142. The language 
of our Constitution i6 more exact, since even 


the -Senate of Ceylon’ is a permanent U p p«r 
Chamber, not subject to dissolution, as ou 
Council of States is. 
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permanent institution, though there may be changes in the Houses. The Parlia¬ 
ment of India will never be dissolved, though one of its Houses may be. This 
is a departure from the English precedent, for in England, it is ‘Parliament’ that 
is dissolved even though the House of Lords is a hereditary body. So when 
Parliament is dissolved, there is no House of Lords, until the next Parliament is 
summoned.* 

That the Council of States can effectively function while the House of the 
People remains dissolved will appear from the provisions of the 1st Proviso to 
cl. (3) and the 2nd Proviso to cl. (4) of Art. 356, post. 


Whether the power is subject to judicial interference. 

The Constitution vests the |>owcr of summoning the House of Parliament in 
the President, and, subject to the six-month-limit, the President has got absolute 
discretion to fix the time for summoning the Legislature, and within the period 
of six months, the Judiciary cannot, obviously, enjoin that a proper occasion has 
arisen for summoning Parliament.* 

Cl. (1) of Art. 85, however, lays down that six months shall not intervene 
between its last sitting and the date appointed for the next sitting. Supposing, 
however, the President docs not summon Parliament for more than six months, 
can the Judiciary, in such a case, compel the President to exercise his power? 
Mandamus will not lie against the President to compel him to exercise his consti¬ 
tutional power [sec under Art. 361, />os/], and the only remedy lies in impeach¬ 
ment, for violation of the Constitution. It is also clear from the present Article 
that under our Constitution, Parliament has no authority to assemble by its own 
right (as under the French Constitution, p. 513. ante). It can assemble to perform 
its function under the Constitution only when summoned by the President. 
Hence, even for impeachment the Houses cannot assemble unless the Courts do 
intervene on the ground that the breach of a mandatory provision of the Consti¬ 
tution is outside the immunity conferred by Art. 361 (i) 


Presidential Order for summoning, prorogation and dissolution. 

In practice, Orders of the President regarding summoning, prorogation and 
dissolution of the Lok Sabha are obtained by the Lok Sabha Secretariat, upon 
suggestion received from the Cabinet (through the Minister of Parliamentary 
Affairs) and agreed to by the Speaker. 

The Presidential Order takes the following form: — 


(a) Summoning 

"In exercise of the powers conferred upon me by clause (I) of Article 85 of the Constitu¬ 
tion, I hereby summon the L5k Sabha to meet at New Delhi on . . . the ... 19.. 

at II a.m. 

President. 

The .... 19 . . . .” 


(b) Prorogation 

"In exercise of the powers conferred upon me by sub-clause (a) of clause (2) of Article 85 
of the Constitution, I hereby prorogue the Lok Sabha. 

President. 

The .... 19 . . . ” 


(c) Dissolution 

"In exercise of the powers conferred upon me by sub-clause ( b ) of Cl. (2) of Art. S5 
the Constitution, I hereby dissolve the Lok Sabha. 

_ President. 

The . . ., 19 . . . .” 


of 


Summons to members. 

While the summoning of the Houses is the function of the President, 
the issue of s ummons to the members individully is a duty of the Secretary 

(8) Cf. Jennings, Constitution of Ceylon, (9) Cf. Cooley, Constitutional Limitations. 

P- 45 - I, p. 102. 
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of the two Houses, 
provides— 


R. 3 of the Rules of the House of the People thus 


“The Secretary shall issue a summons to each member specifying the date and place for 
a session of the House: 

Provided that when a session is called at short notice or emergency, summons may not 
be issued to each member separately but an announcement of the date and place of the 
session shall be published in the Gazette and made in the press, and members may be 
informed by telegram”. 


Clause (2). 
Other Constitutions 


(A) U.S.A .—The President has no power of summoning ordinary sessions of 
Congress, since the opening date for Congressional sessions is fixed by the Consti¬ 
tution itself (p. 507, ante ],—subject to legislation. Ordinary sessions of the Legis¬ 
lature arc thus independent of the will of the Executive. But the President is 
given the power—(a) to convene special sessions of Congress on ‘extraordinary 
occasions'; 10 and ( b ) ‘in case of disagreement between them (the two Houses) 
with respect to the time of adjournment, he may adjourn them to such time as 
he shall think proper’ (Art. li, Sec. 3). The latter power, however, has never 
been used so far. The President has no power to prorogue the Congress. This 
is a business of the two Houses themselves (Article I, Sec. 5 (4)J. Nor does the 
American President possess any power to dissolve the House of Representatives. 
That House, in fact, cannot be dissolved at all before the constitutional term 
of 2 years [Art. I, Sec. 2 (1)J. 

(B) England .—It has already been explained (sec p. 513, ante), that the powers 
of summoning, prorogation and dissolution are royal prerogatives, exercised on 
ministerial advice. Parliament can, accordingly, continue to sit only so long as 
the Executive so desires, subject, of course, to the obligation to re-summon it, 
which has already been mentioned. 

(C) Australia. —Sec. 5 of the Commonwealth of Australia Constitution Act 
provides— 

"The Governor-General may appoint such times for holding the sessions of the Parliament 
as he thinks fit. and may also from time to time, by proclamation or otherwise, prorogue the 
Parliament, and may in like manner dissolve the House of Representatives". 

The power to dissolve the House of Representatives sooner than its normal 
term of three years is also referred to in s. 28. 

S. 57 of the Constitution Act specifies a contingency under which the Senate 
also may be dissolved. This is known as the provision" for ‘double dissolution 
which is applicable in the case of a deadlock between the two Houses as regards 
the passing of a Bill (see s. 57 reproduced under Art. 108, post ),—the Senate- 
having twice rejected a Bill passed by the House of Representatives. 

(D) Canada.—Scc. 38 of the British North America Act says— 

“The Covcrnor General shall from lime to time, in the Queen’s name by instrument under 
the Great Seal of Canada, summon and call together the House of Commons . 


The power to dissolve the House of Commons sooner than its normal term 
of five years is provided in s. 50. 

(E) Eire. —Art. 13 (2) of the Constitution of 1937 says— 

••m Dail Eireann shall be summoned and dissolved by the President on the 
TaoUeirh (21 The President may in his absolute discretion refuse to dissolve Dail Eirean 
L ihe advice of a Tao seach who has ceased to retain the support of a majority in Dail 
E?reann (3) ^c President may at any time, after consul,ation w.th the Counc. of State, 

convene a meeting of either or b oth of the House of the Oireachtas . _____ 

(11) The provision has been applied in 
1914 and 1931 [Nicholas, Australian Consti¬ 
tution, 1952, pp. 79-80J. 


(10) See Beard, American Government and 
Politics, 1939, p. 90. 
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(F) Fifth French Republic. —In the Constitution of 1958, Art. 30 provides— 

“Apart from cases in which Parliament meets by right, extraordinary sessions shall be 
opened and closed by decree of the President of the Republic”. 

The closure decree, in the case of an extraordinary session, must take place 
as soon as the agenda for the session is exhausted (sec Art. 29 at p. 508, ante). 

Art. 12 provides— 

‘•The President of the Republic may, after consultation with the Premier and the Presidents 
of the Assemblies, declare the dissolution of the Assembly. 

General elections shall take place not less than 20 days and not more than 40 days after 
the dissolution. 

The National Assembly shall convene by right on the second Thursday following its 
election. If this meeting takes place between the periods provided for ordinary sessions, a 
session shall, by right, be opened for a fiftccn-day period. 

There may be no further dissolution within a year following these elections". 

A notable feature of the above provision for dissolution is that the President 
has to consult not only the Premier but also the Presidents of the two Houses 
of Parliament (even though the Senate itself is not affected by the dissolution). 

There cannot be any dissolution of the Assembly when the President 
assumes to exercise emergency powers (Art. 16). 

(G) Japan. —The Japanese Constitution (1946) has certain special provisions 
relating to the period which intervens the dissolution of a House of Represen¬ 
tatives and the election of another. Art. 54 provides— 

“When the House of Representatives is dissolved, there must be a general election of 
members of the House of Representatives within forty days from the date of dissolution, and 
the Diet must be convoked within thirty days from the date of election. 

When the House of Representatives is dissolved, the House of Councillors is called at 
the same time. However, the Cabinet may in times of national emergency convoke the 
House of Councillors in emergency session. 

Measures taken at such session as mentioned in the Proviso of the preceding paragraph 
shall be provisional and shall become null and void unless agreed to by the House of 
Representatives within a period of ten days after the opening of the next session of the Diet". 

• 

(H) Ceylon. —See. 15 (1) of the Ceylon Constitution Order in Council, 1946, 
says— 

"The Covcrnor-Ceneral may, from time to time, by Proclamation summon, prorogue or 
dissolve Parliament.” 

The terms adjourn, prorogue, etc., arc defined in Sec. 3 (1) of the Order thus: 

" 'Adjourn’ with its grammatical variations and cognate expressions means terminate a 
sitting of the Senate or the House of Representatives, as the case may be ; 

'dissolve’ within its grammatical variations and congnatc expressions means terminate the 
continuance of Parliament; 

‘prorogue’ with its grammatical variations and cognate expressions means bring a session 
of Parliament to an end ; 

’session’ means the meeting of Parliament commencing when Parliament first meets after 
being constituted under this Order, or after its prorogation or dissolution at any time, and 
terminating, when Parliament is prorogued or is dissolved without having been prorogued ; 

‘sitting’ means a period during which the Senate or the House of Representatives as the 
case may be, is sitting continuously without adjournment, and includes any period during 
which the Senate or the House of Representatives is in Committee." 

(I) Government of India Act, 1935— Sec. 19 of the Government of India 
Act was as follows— 

“(I) The Chamber of the Federal Legislature shall be summoned to meet once at least 
in every year, and twelve months shall not intervene between their last silting in one session 
and the date appointed for their first sitting in the next session. 

(2) Subject to the provisions of this section, the Governor-General may in his discretion 
from time to time— 

(a) summon the Chambers or either Chamber to meet at such time and place as he 
thinks fit; (fc) prorogue the Chambers ; (c) dissolve the Federal Assembly.” 

Under this Act, the act of summoning, etc., of the Legislature was to be 
performed by the Governor-General 'in his discretion’, and not on ministerial 
advice. 
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India 

Cl. (2): President’s power of prorogation and dissolution. 

Like the British Crown, our President possesses the power to summon, 
prorogue or dissolve the lower House on the advice of the Prime Minister 12 The 
power to summon Parliament at any time is, however, subject to the conditions 
imposed by Cl. (I). 

Courts are bound to take judicial notice of the beginnings and ends of proro¬ 
gations and sessions of Parliament. 13 r 


‘Session’, ‘Recess’, ‘Sitting’. 

As May observes— 

is the period of time between the meeting of a Parliament, whether after a 

dissolution, and its prorogation.The period between the prorogation of 

its re-assembly in a new session is termed ‘recess'.* 4 •“ 

Within a session, there arc a number of daily sittings. 14 The Speaker 1 * or 
the Chairman” directs, having regard to the state of business, on which days the 
the House or the Council shall sit. What constitutes a ‘sitting’ of the House 
or the Council is also laid down in the Rules. Thus, r. 11 of the House 1 * says— 

“A sitting of the House is duly constituted when it is presided over by the Speaker or any 
other member competent to preside over a sitting of the House under the Constitution or these 
rules.” 


"A session 
prorogation or 
Parliament and 


Adjournment, Prorogation, dissolution. 

Prorogation means the termination of a session ; an adjournment is an inter¬ 
ruption in the course of one and the same session. 

(i) As stated already, within a session, there arc a number of daily ‘ sittings ' 14 
separated by adjournments, which postpone the further consideration of business 
for a specified time,—hours, days or weeks. A sitting takes place and is adjourned 
at such times as the Speaker of the House directs. 

(ii) Prorogation terminates the session itself and, in England the effect of 
prorogation is at once to suspend all business of Parliament for that session, and 
all proceedings pending at that time, except impeachment, arc quashed by 
prorogation. Every bill (excepting those which have been passed by both Houses 
and arc awaiting the Royal Assent) must therefore be renewed in the next session 
after prorogation, as if the Bill had never been introduced before, and Committees 
have to be reconstituted. An adjournment has no such effect. When a House 
reassembles after an adjournment, it proceeds to transact the business previously 
appointed, from the stage where it was left before adjournment. 

In India, 19 howevet, the effect of prorogation is not so drastic. Pending 
notices of motions, resolutions, amendments etc., no doubt lapse on prorogation. 
But certain pending matters arc saved by specific provisions of the Constitution 
or Rules of the House: 

(«) Bills pending before either House [Art. 107 (3), post). 

\b) Notices of intention to move for leave to introduce Dills (Rule 335 of the 
House of the People]. __ 

To lake the year 1955, in particular,— 
ii had three sessions, with the number of 
sittings as follows— 

(a) 21- 2-55 to 7- 5-55—58 days 

(b) 25- 7-55 to 1-10-55—54 „ 

(c) 21-11-55 to 23-12-55—25 „ 

Total—137 days in the year. 

(16) R- 13 of the House. 

(17) R. 12 of the Council. 

(18) R. 10 of the Council. 

(19) As to the effects of prorogation and 
dissolution under our Constitution, see under 
Art. 107, post. 


(12) As to how far the President shall be 
free to refuse the Prime Minister's advice as 
to 'dissolution', fscc p. 420, ante). 

(13) R. v. Wilde, (1671) 1 Lev. 296; Craics. 
Statute Law, 52. 

(14) May, Parliamentary Practice. 16th Ed., 
pp. 34, 378-9. 

(15) Thus, the first meeting of the Coun¬ 
cil of States after its constitution was held 
on the 13th May, 1952. During the period 
from May, 1952 to Dcccml»er, 1956, the 
Council held 15 sessions covering a total 
period of 653 days during which it actually 
sat for 488 days. 




Art. 85(2)] 


The Union- 


519 


(c) Motions, resolutions and amendments which have already been moved and 
are pending in the House [Rule 336, ibid.]. 

(d) Committees of the House and the business pending before them 
[Rule 284, ibid.]. 

Another distinction which exists between adjournment and prorogation under 
our Constitution is that the President has the power to make ordinances only 
when a House stands prorogued and not when it is adjourned |Art. 123]. 

It is to be noted that ‘adjournment’ is not included in Art. 85 (2). The reason 
is that even in England, where the Crown has the prerogative as regards summon¬ 
ing, prorogation and dissolution,—adjournment has come to be a matter solely 
in the power of each House of Parliament. So, while the Indian President shall 
have the power to summon, prorogue or dissolve,—the power to adjourn from day 
to day, would belong to the two Houses exclusively.-’ 0 

But under the Meeting of Parliament Acts, 1797 and 1870, the English Crown 
has the power to order resumption of Business when both Houses stand adjourned 
for more than 14 days. The President of India has no such power to interfere 
with the power of the Houses to adjourn or resume business after adjournment at 
or for any time within a session. 30 

(iii) Dissolution, on the other hand, means the end of the life of the lower 
House itself, and calls for a fresh election. It may take place either by the expiry 
of the normal term of the House (fl.g., 5 years in the case of our House of the 
People); or, by the exercise of the power of dissolution by the head of the Executive 
at any time earlier than the fixed term. Of course, the latter power belongs to 
the Executive only under the Cabinet form of Government. As already explained, 
it is a powerful weapon at the hands of the Prime Minister to bind down his 
recalcitrant supporters by the threat of the risk and expenses of a fresh election ; 
and, at the same time, it places at the hand of the Cabinet the means of obtaining 
the verdict of the people themselves when they consider that the adverse vote of 
the House docs not reflect the views of the people. 

While in England, all business pending in Parliament is wiped out by dissolu 
tion, in India, Bills which originated in the Council of States and arc pending in 
that House at the time of dissolution, without having been passed by the House 
of the People, do not lapse. 

Form of Order of Prorogation and Dissolution. —Sec p. 515, flute. 

Effects of Prorogation and Dissolution on pending business. —See under 
Art. 107 (3), post. 

How the President is to exercise his power of dissolution. See pp. 426, 
ante. 


INDEX TO COMMENTS 
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(20) Under r. 15 of the Rules of Procedure 
in the House of the People, the power of 
3 j Ur u nn,cnt ( from dme to time or sine die) 
and the power to call a sitting after the 


House has been adjourned, belongs to the 
Speaker. The same result follows from 
rr. 12-13 of the Rules of the Council. 
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India : 

President’s power of prorogation and dissolution. 518; Session, .ecci 

c.o JOU r« mcnf 'i >r0r0gal,O . n and disso, u**on. 518; Form of order or prorogation 
519, Effects of prorogation and dissolution of pending business, 519; How th 
exercise his power of dissolution. 519. 


recess, sitting. 518; 
and dissolution, 
the President is to 


86. (1) The President may address either 

address'and sefuTmessjiEcs Hous .f of P f r lament or both Houses assembled 
to Houses. together, and for that purpose require the atten¬ 

dance of members. 


(2) The President may send messages to either House of Parliament, 
whether with respect to a Bill then pending in Parliament or otherwise, 
and a House to which any message is so sent shall with all convenient 
despatch consider any matter required by the message to be taken into 
consideration. 


Clause (1). 

Other Constitutions 

(A) England .—No doubt, the Crown has the legal right to attend Parliament 
at any time and to require the attendance of members of Parliament for hearing 
him. But with the growth of constitutional government, the Crown has ceased 
to visit Parliament or to address it except on ceremonial occasions.* 1 It is interesting 
to note that Charles II visited the House of Lords to rebuke them, in 1671. But 
the Crown has ceased to visit Parliament for participating in its deliberations or 
to give them any directions, since the time of Queen Anne. 

(B) U.S.A .—Some Presidents have used the constitutional right to give 
information to the Congress [Art. II, sec. 3], to address the Houses orally,—though 
usually the practice is to send written messages.** 

(C) Government of India Act, 1935. —Sec. 20 of the Act provided— 

"(I) The Governor-General may in his discretion address either Chamber of the Federal 
Legislature or both Chambers assembled together, and for that purpose require the attendance 
of members.” 


India 

Cl. (1 ) : President’s right of address. 

While Art. 87 (1) makes it obligatory upon the President to make the 'opening 
.address’ to Parliament, the present clause enables him to address Parliament 
(cither House or both Houses together) at any time and for any purpose, e.g., 
at the time of prorogation.** So far the President has not visited Parliament 
except for delivering the ‘opening address’. 


Time limit for discussion. 

The Rules of both the Houses provide for a discussion subject to a time-limit : 
•The Speaker may allot time for the discussion of the matters referred to in the President’s 
Address under Art. 86 (/) of the Constitution.”* 4 


(21) For example, for delivering the ‘Speech 
from the Throne’ (see under Art. 87. below). 
for opening or proroguing the session (Chal¬ 
mers and Hood Phillips, p. 52). Even this 
function is sometimes performed by the Lord 
Chancellor as his deputy. 


(22) Beard. American Government and 
Politics. 1939, p. 166. 

(23) See rr. 22. 24 of the Rules of the 

House of the People and r. 22 of the Rules 
of the Council. .... , .. 

(24) R. 22 of the Rules of the House of tne 
People; R. 20 of the Rules of the Council. 
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Clause (2). 

Other Constitutions 

(A) USA —The American President possesses the power lo inform, and send 
messages to, the Congress, though he has no right io attend or to address them 
Art. II, section 3 says— 

"He (the President) shall from time to time give to the Congress information of the state 
and excellent' * nd rccom .? lcnd lo ,hc,r consideration such measures as he shall judge necessary 

I his provision may seem to be rather anomalous, since the American President 
is no part of the Legislature, and cannot have any legislative functions, owing to 
the rigid application of the doctrine of Separation of Powers. But the very 
operation ol that Theory necessitates such a provision for communication between 
the Executive and the Legislature. By the nature of things, the Executive must 
have more extensive sources of information in regard to domestic and foreign affairs 
than the Legislature can be expected to possess. Since the American Executive 
is not represented in the Legislature through responsible Ministers, there is no 
possibility for Congress to have the benefit of the experience and information of 
the Executive on matters of national importance. Through the messages. Congress 
may also have the wishes of the leader of the nati »n. though thev arc not hound to 
act upon such messages. The messages, in short, are an instrument of co-ordination 
between the Executive and the Legislature, which would have been entirely lacking, 
without them, in the American Constitution. They are used not only for the 
purpose of announcing policies, but also for suggesting legislation. Thev have 
great public importance and are widely read and discussed.” 

(B) England .—On this point, we have a divergence between law and practice, 
in the English Constitution. In law and theory, there is nothing to bar the Crown 
to send any messages to Parliament, when he possesses the legal right to pc -son-illv 
attend and address them. But since the time of George III, this power also has 
come to be in disuse except for purely formal purposes. Thus, on purely formal 
occasions, such as a request for supply or an intimation of permission to deal with 
a matter of prerogative or royal pioperty, the Crown communicates by message ; 
otherwise the indulgence of the House concerned is necessary anti anv statement 
must be one of fact,—not to influence the House’s judgment. Even an allusion 
to the King’s personal wishes in debate is forbidden.” The Crown has no longer 
any constitutional right either to influence the deliberations of Parliament or to 
interfere with them. Sometimes a royal message is sent through n Minister to 
announce a sudden emergency, necessitating the calling out of the army reserves. 1 

(C) Fifth French Republic.—An. 18 of the Constitution of 1958 improves upon 
It says^?° ,ng provision b y P rov >ding for messages to the upper Chamber as well. 

hv mSf, nI CS ri d ™ r ° f th K- R u P u bV 'i f. haM comm '' ni ««c With the two Chambers of Parliament 
Jr Tny debate 8 wh,ch ^ ^ CaUS€ *° ** rcad ’ and which shaU no ' ,K? ,hc occasion 

Between sessions, the Parliament shall be specially convened for this purpose." 

(D) Eire. —Art. 13 (7) of the Constitution of Eire says— 

the ma u y * af i Cr consul,: ' ,ion «; i « h « h * Council' of State communicate with 

importance n \"£. 0, !f ac !\* a * b Y ntcssa K e or address on any matter of national or public 
me^are rn Prcs,denl . ma Y* nflcr consultation with the Council of State address a 

must howler k. a * a ? y . ,,mc on any such ma "* r - < 3 > Ev cry such message or address 
must, however, have received the approval of the Government.” 

(E) Government of India Act, 1935.- Sec. 20 (2) of the Act provided- 

FederSd ITpk1nrn'^t ^n ^K ( ^t ne^a, - I" av in his dl$ ™ xio , n scnd m cssa K es to cither Chamber of the 
_ K laturc. whether with respect to a Bill then pending in the Legislature or otherwise, 


(25) Keith, Constitutional Law, p. S3. 
c2—66 


(1) Chalmers and Hood Philipps, Consti¬ 
tutional Law. p. US. 
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and a Chamber to whom any message is 
any matter which they arc required by the 


so sent shall with all convenient dispatch consider 
message to take into consideration.” 


India 


Cl. (2) : President’s right to send messages to Parliament. 

Though our Constitution has adopted the Parliamentary system of government 
to the exclusion of the Presidential system of the American type, and though royal 
messages, except on formal matters, have practically become obsolete in England, 
our Const tution. nevertheless, gives the President the right to address and to send 
messages to Parliament, at anv time. 

It is to be noted that no provision corresponding to that in Art. 13 (7) of the 
Constitution of Eire has been engrafted in our Constitution, to require that the 
President’s address or message must have the approval of the Cabinet. Nevertheless, 
it may be expected that unless the President ventures to interfere with the constitu¬ 
tional responsibility of the Council of Ministers to Parliament, he would not give 
any address or message except on ministerial advice. 

The power given by the present clause is very wide; it provides that the 
message may relate to a pending Bill or to any other matter. 

Procedure in Parliament on receipt of the message. 

R. 23 of the Rules of the House of the People* provides— 

“Where a message from the President for the House under Art. 86 (2) of the Constitution 
is received by the Speaker, he shall read the message to the House and give necessary 
directions in regard to the procedure that shall be followed for the consideration of matters 
referred to in the message. In giving these directions, the Speaker shall be empowered to 
suspend or vary the rules to such extent as may be necessary." 


Communications between President and Parliament. 

Rr. 246-7 of the Rules of Procedure and Conduct of Business in the House of 
the People 3 may be noticed in this connection: 

"2-46. Communications from the President to the House shall be made to the Speaker by 
written message signed by the President or. if the President is absent from the place ot 
meeting his message shall be conveyed to the Speaker through a Minister. 

247. Communications from the House to the President shall be made—(I) by formal 
address, after motion made and carried on the House, and (2) through the Speaker. 

Analogous Provisions .—In case of a deadlock between the two Houses, the 
President may notify his intention to summon a joint sitting, by amessage 
[Art. 108 (l)j. Instead of assenting to a Bill, the President may return a Bill to the 
Houses with a message requesting its reconsideration (Art. Ill, ProvisoJ. 


INDEX TO COMMENTS 


ARTICLE 86. 

Clause (I). 

Othe ^E^ n 5i0 : (B) U.S.A., 520 ; (Q Government of Ind^a Act. 1935. 520. 

^‘president's right of address. 520 : Time limit for discussion. 520. 

Clause (2). 

0/,, 7a)%Ta? 52J: (B) England. 521; (Q Fifth French Republic. 521; (D) Eire, 521; 
(E) Government of India Act. 1935. 521. 

rieht to ‘end messages to Parliament. 522 : Procedure in Parliament on receipt 
of messagc, n *522 ; 8 Communications between President and Parliament. 522 ; Analogous Provi¬ 
sions, 522. 


(2) R. 21 of the Rules of the Council is 
similar. 


(3) Rr. 185-6 of the Council arc similar. 
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Before 18-6-51 After 18-6-51 

87. (1) At the commencement of* 
the first session after each 
general election to the 
Special ad- tiouse of the People and 
dress by the at the commencement of 
President. the first session of each 
year the President shall 
address both Houses of 
Parliament assembled together and 
inform Parliament of the causes of its 
summons. 

(2) Provision shall be made by the 
rules regulating the procedure of either 
House lor the allotment of time for 
discussion of the matters referred to 
in such address' • • • •. 

Amendment. —This Article has been amended by the Constitution (First 
Amendment) Act, 1951. In Cl. (I), the words in italics ha\c been substituted 
for the words ‘every session’. In Cl. (2). the words “and for the precedence of such 
discussion over other business of the House", at the end of clause, have been 
omitted. 

Effects of Amendment. —The above amendment would make a departure 
from the English practice. In England, the King's speech is delivered or read 
at the beginning of each session. Hut as a result of this amendment it will be 
obligatory for our President to address the House only (a) at the commencement 
of the fiist session after a new Parliament is elected; and (b) at the commence* 
ment of the first session of each year. 

The procedure is now left entirely to the Rules of the House (see pp. 525-6, 

post). 


87. (1) At the commencement of 
Special ad- every session the President 
dress by the shall address both Houses 
Jhe^com- 31 ol Parliamcnt assembled 
mcncement together and inform Par- 
of every ses- liament of the causes of 
6ion - its summons. 

a Provision shall be made by the 
i regulating the procedure of 
either House for the allotment of time 
for discussion of the matters referred 
to in such address and for the prece¬ 
dence of such discussion over other 
business of the House. 


Other Constitutions 


(A) England. —Not only is Parliament summoned by the Crown,—neither 
House can proceed with any business until the Crown has declared to the House 
the causes of summons.* He docs this by a speech at the commencement of 
each session, which he delivers either in person or bv commision. In the absence 
of the Sovereign, the Speech is read by the Lord Chancellor. The Speech from 
the Throne is now used for political purposes, by the Cabinet, to announce 
ministerial policies, both external as well as internal, including the legislative 
programme, and the speech is usually written by the Prime Minister. 

"The speech deals in outline with the general political outlook, the legislative measures 
to be introduced during the session, and in a portion addressed to the Commons alone, calls 
attention to the requirements of the Crown for supplies to carry on the government of 
the country."' 


After the King’s speech is delivered or read, an address is presented by the 
House in the form of a resolution thanking the Crown for his most gracious 
speech. Thereafter amendments arc moved to the address by way of additions 
thereto. Amendments to the Speech arc also used for political purposes. Usually 
it is the members of the Opposition who move these amendments, but even 
members of the majority party who are disgruntled may sometimes move such 


(4) Substituted for the words ‘every ses¬ 
sion’ by the Constitution (First Amendment) 
Act, 1951. 

(5) The words "and for the precedence 
of such discussion over other business of 


the House" were omitted by the Constitu¬ 
tion (First Amendment) Act. 1951, s. 7. 

(6) May, 16th Ed., p. 290. 

(7) Keith, Constitutional Law. p. 50 ; May, 
15th Ed., p. 275 ; Campion, p. 107. 
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amendments so as to raise a debate on matters of general policy or administra¬ 
tion which are of general interest and importance, and the debate on them 
sometimes extends over several days.* The occasion is very rarely used to bring 
about a fall of the Government.* • J 6 

(B) Canada.— The speech from the Throne, prepared by the Prime' Minister,* 
is read by the Governor-General. 

(C) U.S.A. —There is no specific provision enjoining or empowering the 
President to address Congress at the opening session. But there is nothing to 
bar the President's sending or reading a message at the opening session, declaring 
policies. Advantage has been taken by the President of the general provision 
in Art. II, s. 3, to send a* ‘State of the Union’ message at the beginning of each 
regular session. 10 

(D) Government of India Act, 1935.— It has already been noticed (p. 520, 
ante) that under As. 20 (1) of the Act of 1935, the Governor-General had the 
right to address the Federal Legislature or either Chamber thereof at any time 
and to require the attendance of the members for this purpose. There was no 
specific provision for such address being delivered at the commencement of each 
session or at the commencement of the first session after a general election. 


India 

Cl. (1) : The Opening Address. 

The power conferred upon the President by the present Article corresponds 
to the ‘Speech from the Throne’ in England. Though there was no precedent 
for any such speech under the Government of India Act, 1935, the opening 
address delivered by our first President shows that this power of the President 
will be utilised by the ministry. The President’s speech will be the first autho¬ 
ritative pronouncement of the policy of the Government both domestic and 
foreign, after each general election and also at the commencement of the first 
scss.on of each year, which is usually the Budget session. Under the Rules of 
the House of the People (r. 20), the Prime Minister or some other Minister on 
behalf of the Government has a right of reply during the discussion on the 
Opening Address. 

'Causes of summons. 1 — This means that the head of the Executive will draw 
the attention of the House to important public events which require their attention. 

‘At the commencent of the first session ’.—The House cannot be said to 
be duly constituted until the members take their seat by taking oath (Art. 99) and 
the Speaker is elected (Art. 93). The House is then ready to hear the opening 
address’ and to proceed with the initial business of the session. No public 


has been acioptca in muw. i. — ~r t — o. / • , ... 

transacted before the President’s address, other than the taking of oath by the 
members and the election of the Speaker. 1 * 

Can the President delegate his function? 

Since in England (p. 523, ante) it is not obligatory for the Sovereign to read 
the Opening Speech in person, a question has been raised m India as to whether 


(8) Lowell, Government of England, Vol. I. 

PP (9) 7 Dawson, Government of Canada, 1949, 

P ‘00) Pritchett. American Constitution 
1959, p. 305. Schwarty, Commentary of the 
Constitution of the U.S., 1963, Vol. n, p. 27. 


(11) May, Parliamentary Practice, 14th Ed., 
p. 273. 

(12) Saradhakar v. Orissa Legislative As¬ 
sembly. A. 1952 Orissa 234. 

(13) H. P. Deb, 1957, Vol. I, 25. 
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the President or a Governor can authorise another person to read his Opening 
speech. The answer should be in the negative. 

Even though the Opening speech may embody the policy of the Government, 
the functions conferred by Art. 87 (1) or 176 (I) of our Constitution appear to 
vest the functions in the President or the Governor (as the case may be), personally. 13 * 
Art. 87 (1) is mandatory as contrasted with Art. 86 (I) which is enabling. Any 
other interpretation would render Art. 65 (2) or Art. 160 redundant. The Opening 
speech must, therefore, be delivered by the President personally. If he in tem¬ 
porarily indisposed, the date lor the opening of the session should be fixed 
according to his convenience. If the illness is prolonged, the difficulty inay be 
overcome only by allowing Art. 65 (2) to operate, in which case the Vice-President 
will discharge all the functions of the President during the period of illness, 
including the function in question. 

Of course, in the Stales, there is no provision corresponding to Art. 65 (2); 
but there is Art. 160 to provide that it i* for the President to provide ‘for the 
discharge of the functions of the Governor of a State in any contingency not 
provided lor in this Chapter”. It follows, therefore, that if the Governor is unable 
to attend the State Legislature owing to absence, illness or otherwise, a proper 
order is to be issued by the President, but it is not possible for the Governor 
himself to delegate his function under Art. 175 or the like. 

Clause (2). 


Rules of Procedure. 

Rules 16-21 of the Rules of Procedure and Conduct of Business in the House 
of the People 14 provide— 

•*I6. The Speaker, in consultation with the Lender of the House, shall allot time for the 
discussion of the matters referred to in the President's Address under Art. 87 (I) of the 

Constitution. .... ... .. 

17. On such day or days or part of any day. Parliament shall be at liberty to discuss 

the matters referred to in such Address on a motion of thanks moved by a member, which 
shall be seconded by another member. . „ . , . , , , 

18. Amendments may be moved to such motion of thanks in such form as may be 

considered appropriate by the Speaker. .... . , „ 

19. (I) Notwithstanding that a day has been allotted for discussion on the Presidents 

(a) A motion or motions for leave to introduce a Bill or Bills may be made and a Bill 

or Bills may be introduced on such day, and , . . . . 

(b) Other business of a formal character may be transacted on such day before the 
House commences or continues the discussion on the Address. 

(2) The discussion on the Address may be postponed in fovour of a Government Bill or 
other Government business on a motion being made that the discussion on the Address be 
adjourned to a subsequent day to be appointed by the Speaker. The Speaker shall forthwith 
put the question, no amendment or debate being allowed. 

(3) The discussion on the Address shall be interrupted in the course of a sitting by an 

adjournment motion under rule 61. .... . , . . . 

20. The Prime Minister or any other Minister, whether he has previously taken part in 
the discussion or not, shall on behalf of the Government have a general right of explaining 
the position of the Government at the end of the discussion and the ^kcr .^y enquue how 
much time will be required for the speech so that he may fix the hour by which the discussion 

3 2! COn Thc Speaker may. if he thinks fit. prescribe a time limit for speeches after taking 
the sense of the House." 

Form of motion of thanks and amendments. 

The motion of thanks to the President’s address is usually made in the 
following terms: 


(13a) This view of the Author, expressed 
at p. 520 of Vol. TT of the previous Edition, 
now finds support from Jayantilal v. Rana, 
A. 1964 S.C. 648 (656). 


(14) Rr. 14-17 of the Rules of the Council 
are exactly similar. 
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"That an Address be presented to the President in the following terms— 

n • . at * “ e “ b ff s of lhc . Sabha assembled in this Session arc deeply erateful to the 

togethe? , o f n r .. l . h . C . .^ ***“ plc3Sed to dc,iver to both the P Ho{Ls assembled 


The amendment motions are in the following form: 

“That at the end of the Motion the following be added— 

'but regret— 

(i) that the Government has failed to take effective steps to rehabilitate the refugees.” 

4 Discussion of the matters referred to in such address '.—A literal interpreta¬ 
tion of these words would lead to the view that matters omitted from the Presi¬ 
dent's Address cannot be the subject of discussion under Art. 87 (2) of our Cons¬ 
titution.I he practice in England is otherwise: 

“Formerly the Address (of thanks) was framed to follow the King’s Speech paragraph 
by paragraph, but it is now moved in the form of a short expression ol thanks. 

The debate, which follows, normally falls into two parts: (I) a general debate upon 
the policy of the Government as outlined in the Speech, and (2) debate on the amendments 
moved for the most part by the Opposition, advocating alternative policies, usually expressed 
in the form of regret for the omission from the Speech of the policies advocated 

May also observes— 

“. the causes of summons, as declared from the throne, do not bind Parliament 

to consider them alone . 


This is also the practice in Canada , where the debate on the Address in reply 
to the Speech from the Throne sometimes takes place for a month and private 
members are allowed much freedom to express their views,*•—“to talk about any¬ 
thing under the sun and yet be in order”. 

In India, the number of days allotted for the debate on the Address in Reply 
being much shorter (usually 3 days), some restriction in the scope of the discussion 
becomes inevitable, and the view that the matters raised in the discussion should 
be relevant to the matters 'referred to in the Address' is the only practicable 
solution 20 to find out time for discussion of all the amendments, since they arc 
numerous and the House cannot come to an agreement to pursue only some of 
the selected amendments or subjects.**-” 

Amendments inconsistent with the provisions of the Constitution have been 
held to be out of order.* 3 

Since the ‘Opening Speech' is a declaration of policy, an amendment to the 
Address is treated as a \otc of no-confidence against the Government. 24 


Control over the House which is addressed by the President. 

The President addresses both Houses assembled together but the rules as to 
the conduct of the meeting arc not provided by the Constitution. Cl. (2) of Art. 87 
says that each House shall make rules as to the allotment of time for discussion 
of the matters referred to in such address which takes place in each House after 

the President’s address. . . , „ 

But there is no provision relating to the procedure at the meeting ol the Houses 
assembled, together to hear the President’s address. It is not a ‘joint sitting of 
the Houses in the proper sense, because the session commences only after the 
President has delivered his address. __ 


(15) This view has been taken in our 
Council of States. 

(16) Campion, Introduction to the Proce¬ 
dure in the House of Commons. 1950, p. 108. 

(17) The debate on the King’s Speech 
usually continues for 5 or 6 days. 

(18) May, 15th Ed., p. 31. 

(19) Cf. Dawson. Government of Canada, 
1949, pp. 416-7, 436. [In 1942. not less than 
142 members spoke on the Address in the 
Canadian House (ibid)). 


(20) Cf. (1952) H. P. Deb.. Vol. I. 88-9. 

(21) C. S. Deb.. 19-5-52. Vol. I, Cols 92-5 ; 
j d ru-K 


(22) In England, the Speaker secures such 
an agreement by consultation with the 
different parties [cf. Dawson, Government of 
Canada. 1949 p. 445). 

(23) (1954) H. P. Deb., Vol. I, 261-2. 


(24) Cf. Jennings, Cabinet Government, 
1959. p. 496. 
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It seems that provision for maintenance of order at such a meeting can be 
framed only by agreement between the different parties. The President is entitled 
to prevent breaches of order in the assembly addressed by him, by his own body¬ 
guards. 

But, in the absence of specific provision in the Constitution, it is hardly possible 
for the President himself to make Rules for regulating the conduct of the mem¬ 
bers at such sitting. Nor is it possible for the Speaker to enforce the ordinary 
rules as the Presiding Officer because at the meeting addressed by the President 
under Art. 87 (I) no one presides and Art. 118 (4) or the Rules made thereunder 
do not extend to such meeting if it is not a ‘joint silling* of the two Houses. 
Taking advantage of this want of provision there have been in some State 
Legislatures walk-out demonstrations attended with the shouting of slogans etc. 
at the time of the Governor’s Opening address and Speakers of such Legis¬ 
latures have felt themselves helpless in the matter. No such incident has so far 
happened in Parliament. Pending the insertion of proper constitutional provi¬ 
sions, however, it may be said that any such situation may be avoided if members 
of all parties remember that the President or the Governor is a head of the State 
and any disparaging remark about the Opening Address read by him*' or any 
other violent conduct' is a disgrace to the Nation. Opportunity for giving vent 
to the members’ reactions to the contents of the Address is available in the debate 
which follows on a subsequent day ( cf . r. 17 of the Rules of the House). 
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88. Every Minister and the Attorney-General of India shall have 
the right to speak in, and otherwise to take part in 
Right Of Ministers and t h e proceedings of, either House, anv joint sitting 
pecM n Houses. Cra a * rcs of the Houses, and any committee of Parliament 

of which he may be named a member, but shall 
not by virtue of this article be entitled to vote. 

Other Constitutions 

(A) England. —A minister has the right to address the Chamber of which he 
is a member ; and though he may visit the other Chamber when matters relating 
to his own Department are under discussion, he has no right to speak in that 
House. Again, a minister who is not for the time being a member of Parliament 
has no right to speak in either House.* 

(B) Eire. —Art. 28 (8) of the Constitution of 1937 provides— 

"Every members of the Government shall have the right to be heard in each House of the 
Oireachtas.” 

This is a departure from the English precedent and enables a Minister to 
address a Chamber of which he is not a member. 

l* 95 ') ^-» p -> Vol. I, 584. (2) Lowell, Government of England, 

(I) H. P. Deb., 22-2-54. Vol. I, p. 61. 
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(C) South Africa. —Sec. 52 of the South African Constitution Act provides_ 

*'A member of either House of Parliament shall be incapable of being chosen or of sitting 
as a member of the other House: Provided that every Minister of State who is a member of 
either House of Parliament sha 1 have the right to sit and speak in the Senate and the House 
of Assembly, but shall vote only in the House of which he is a member/’ 


By giving the light of speech in either House to a non-Member Minister, the 
South African Constitution Act differs from the English precedent. 

(D) Fifth French Republic.—An. 31 of the Constitution of 1958 says— 

"The Minister shall have access to the two Chambers and to their Committees. They 
must be heard when they require it." 


So, a minister who is a member of one Chamber may also speak in the other 
Chamber and even a minister who is not a member of the Legislature at all may 
speak in either Chamber. 

(E) Japan —The Japanese Constitution not only confers a right but also 
imposes a duty upon the ministers, in this respect. 

Art. 63 says— 

"The P'imc Minister and other Ministers of State may, at any time, appear in either 
House for the purpose of speaking on bills, regardless of whether they arc members of the 
Hou«c or not. They must appear when their presence is required in order to give answers 
or explanations.” 

(F) Government of India Act, 1935. —S. 21 of the Act was as follows— 

"Every minister, and the Advocate-General shall have the right to speak in, and otherwise 
to take part in the proceedings of, the Dominion Legislature or anv Committee thereof of 
which he may be named a member, but shall not by virtue of this section be entitled to vote." 


India 


Art. 88: Right of Ministers and Attorney-General to speak in either 
House or Committee thereof. 

Every House of Parliament being an autonomous bodv. would not al'ow any 
person who is not a member of that House, cither to participate in its proceedings 
o r to vote \cf. Art. 100 (I); 104). The present article engrafts an exception to 
that general rule. It enables every Minister (i.e., any member of the Council of 
Ministers, whatever be his rank) as well as the Attorney-General 3 to speak in 
cither House of Parliament or anv of its Committees, or at a joint sitting of both 
Houses, though they might not be members of that particular House or of any 
House at all. But such person would have a right to vote only if he is a member 
of that House of Parliament in which the voting takes place. 

Art. 75 (5) provides that a person who is not a member of cither House of 
Parliament, may remain a Minister for a period of six months. Again, the 
Attorney-General would be a nominated person [Art. 76 (1)] and would not be a 
member of Parliament. It would be a disadvantage for the Legislature if such a 
Minister or the Attorney-General is debarred from placing his information or 
point of view before cither House when some matter under his charge is being 
discussed in the House. Further, since a Bill requires passage bv both Chambers, 
it would be difficult for the Government to pilot a Bill, if the Ministcr-in-chargc 
is not allowed to speak in the lower House simply because he is a member of the 
Upper House, and conversely. It is to meet these difficulties, that the present 
article has been adopted. But the right to vote is confined to members of the 
House concerned [Art. 100 (1). post]. This provision seems to be an improvement 
upon the English precedent (see above) and follows the French and the ri 
precedents. 

(3) In practice, the Attorney-General at- alitv of a Bill fH. P. Deb.. 9-5-53. C. 63041 

tends only when his presence is arranged for or to give a lceal interpretation JL. b. uco., 

by the Government or desired by the Speaker, 28-2-56, C. 1048J. 

e.g., to give his opinion on the constitution- 
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The right of a Minister to speak in either House, no doubt, gives either House 
the opportunity of hearing the Minister who is responsible for any act in question 
before the House; but it also causes some stiain upon the senior Ministers. 
Though the strain is sought to be avoided by arranging the business of the two 
Houses by a process of co-ordination and appointing Ministers of State and Deputy 
Ministers, it is not seldom that a House causes embarrassment to a particular 
Minister-in-charge by insisting upon him to have his say on the matter. 


INDEX TO COMMENTS 


ARTICLE 88. 

Other Constitutions : 

(A) England, 527 ; (B) Eire, 527 ; (C) South Africa, 528 ; (D) Fifth French Republic, 528 ; 
(E) Japan, 528 ; (F) Government of India Act, 1935. 528. 

India : 

Right of Ministers and Attorney-General to speak in cither House or Committee thereof, 

528. 


Officers of Parliament 

The Chairman and 89. (1) The Vice-President of India shall be 
Council of h ™ ° f ' hc ex-officio Chairman of the Council of States. 

(2) The Council of States shall, as soon as may be, choose a member 
of the Council to be Deputy Chairman thereof and, so often as the office 
of Deputy Chairman becomes vacant, the Council shall choose another 
member to be Deputy Chairman thereof. 


Clause (I). 

Other Constitutions 

(A) U.S.A. —Art. I, s. 3 (4) of the Constitution says— 

"The Vice-President of the United States shall be the President of the Senate but shall 
have no vote, unless they be equally divided.'’ 

(B) Argentina .—On the model of the American Constitution, the Constitution 
of the Argentine Republic (1949) provides that the Vice-President of the Republic 
"shall be the President of the Senate, but he shall have no vote unless there be 
a tie.” 

(C) England .—:The I>ord Chancellor is the ex-officio Speaker or presiding officer 
of the House of Lords. Being a member of the Cabinet, he is naturally a party 
man and holds a political appointment which ensures so long as the Government 
of which hc is a member remains in power. Though he is usually raised to the 
peerage before appointment, a commoner may also be appointed Lord Chancellor. 
If he is a peer, the Lord Chancellor may take part in the debate and vote like 
other peers ; but he cannot do this if hc is not a peer. 

(D) Canada. —S. 34 of the Br. North Amercia Act, 1867 says— 

"The Governor-General may, from time to time, by instrument under the Great Seal 
of Canda, appoint a Senator to be Speaker of the Senate, and may remove him and appoint 
another in his stead.” 

Strikingly, the Speaker of the Canadian Senate is not an elected person but 
a nominee of the Executive and holds office during the pleasure of the Governor- 
General, i.e., of the Prime Minister. 

(E) Fifth French Republic. —Art. 32 of the Constitution of 1958 says— 

"The President of the Senate shall be elected after each partial re-election of the Senate” 
(i.e., every third year). 
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(F) West Germany.—Ail. 52 (1) of the West German Constitution of 1949 
piovides— 

"The Bundesrat elects its President for one year.” 

(G) Japan .—Each House of the Diet “selects its own president and other 
officials’' (Art. 58). 


India 

Cl. (1): Chairman of the Council of States. 

This Clause follows Art. I, sec. 3 (4) of the Constitution of the United States 
of America, and provides that the Council of States shall have an ex-officio 
Chairman (while the Speaker of the House of the People shall be an elected 
member of that House],— viz., the Vice-President of India. 

It may be recalled (Art. 66 (2), p. 394, ante) that though the Vice-President is 
elected by both Houses of Parliament, he is expressly prohibited to be or to remain 
a member of cither House of Parliament. The Chairman of the Council of States 
cannot, therefore, be a member of the Council so long as he remains the Chairman. 

Functions of the Chairman. 

These arc similar to those of the Speaker in the House of the People. Under 
our Constitution, there is no distinction between the two Houses in this respect, as 
exists in England. The Speaker has, of course, certain additional powers, owing to 
the difference in the powers of the two Houses, e.g., the power of certifying a 
Bill to be a money Bill (Art. 110 (3)-(4)]. 


Clause (2). 

Other Constitutions 

(A) U.S.A .—Art I, s. 3 (6) of the Constitution says— 

"The Senate shall choose their other officers, and also a president pro tempore, In the 
absence of the Vice-President, or when he shall exercise the office of the President of the 
United States.” 

The President pro tempore acts as the presiding officer of the Senate when the 
President (i.c., the Vice-President of the U.S.A.) is absent from the House. Like 
the Speaker of the House of Representatives, the President pro tempore is a ranking 
member of the dominant party. 

(B) England .—The Crown appoints several Peers to act as Deputy Speakers of 
the House of Lords in the absence of the Lord Chancellor. As amongst them¬ 
selves, they get the chance to act as the Deputy Speaker in the order of their 
precedence in the Royal Commission which appoints them. 


India 


Cl. (2) a Deputy Chairman. 

Unlike the Chairman, the Deputy Chairman is an elected member of the 
Council. His function is to act as Chairman when the Chairman is act J n S 
President or is otherwise absent from any sitting of the Council [Art. y j. 

The mode of election of the Deputy Chairman is laid down in r. 7 ot tne 
Rules of Procedure of the Council, as follows: 
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“(1) The election of a Deputy Chairman shall be held on such date as the Chairman may 
fix and the Secretary shall send to every member notice of this date. 

(2) At any time before noon on the day preceding the date so fixed, any member give 
notice in writing addressed to the Secretary of a motion that another member be chosen as 
the Deputy Chairman of the Council, and the notice shall be seconded by a third member 
and shall be accompanied by a statement by the member whose name is proposed in the 
notice that he is willing to serve as Deputy Chairman if elected: 

Provided that a member shall not • • • • propose or second more than one motion. 

(3) A member in whose name a motion stands in the list of business may, when called, 
move the motion or withdraw the motion, in which case he shall confine himself to a mere 
statement to that effect. 

(4) The motions which have been mo\ed and duly seconded shall be put one by one 
in the order in which they have been moved and decided if necessary by division. If any 
motion is carried, the person presiding shall, without putting later motions, declare that the 
member proposed in the motion which has been carried, has been chosen as the Deputy 
Chairman of the Council.” 


INDEX TO COMMENTS 

ARTICLE 89. 

Clause (1). 

Other Constitutions : „ __ 

(A) U.S.A., 529; (B) Argentina. 529 ; <C) England. 529 ; (D) Canada. 529 ; (E) Fifth 
French Republic, 529 ; (F) West Germany.. 530 ; (C) Japan, 530. 

India : 

Chairman of the Council of States, 530 ; Functions of the Chairman, 530. 

Clause (2). 

Other Constitutions : 

(A) U.S.A., 530 ; (B) England. 530. 

India: 

Deputy Chairman, 530. 


Vacation and resigna¬ 
tion of, and removal 
from, the office of Deputy 
Chairman. 


90. A member holding office as Deputy 
Chairman of the Council of States— 


(a) shall vacate his office if he ceases to be a member of the 
Council: 


(b) may at any time, by writing under his hand addressed to the 
Chairman, resign his office ; and 

(c) may be removed from his office by a resolution of the Council 
passed by a majority of all the then members of the Council: 

Provided that no resolution for the purpose of clause (c) shall be 
moved unless at least fourteen days’ notice has been given of the intention 
to move the resolution. 


Cl. (c): Resolution for removal of Deputy Chairman. 

The procedure for removal of the Deputy Chairman is a resolution passed in 
the Council of States. The only two conditions for the passing of such resolution 
arc— 

(fl) It cannot be moved unless at least 14 days’ notice has been given of the 
intention to move the resolution. 

(&) It must be passed by the vote of the majority of the membership of the 
Council for the time being (i.c., a vote of the majority of those present and voting 
is not sufficient for this purpose). 

While the House of the People has made specific rules (rr. 200-203) to regulate 
the procedure relating to such resolution, the Council of States has made no such 
Rules.. Hence, no leave of the Council is required to move such resolution while 
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the leave of the House, indicated by not less than 50 members of the House support¬ 
ing it, is required by r. 201 (3) of the House of the People, to move such resolution. 

Since the provision in Art. 94 (c) relating to the removal of the Speaker and 
Deputy Speaker is identical with Art. 90 (c), it is seriously debatable whether 
r. 201 (3), imposing an additional requirement for the resolution, is ultra vires, 
however desirable it may be, having regard to the seriousness of a resolution for 
removal. The rule-making power of the House under Art. 118 (1) is “subject to 
the provisions of this Constitution”. When the Constitution itself provides that 
the Speaker and the Deputy Speaker can be removed by a resolution which complies 
with two specified conditions, the House can hardly impose another fetter upon 
the constitutional provision for removal of the presiding officer of the House itself. 
The rule in question does not simply lay down the procedure for the passing of 
the resolution, it imposes a condition in excess of the condition, non-compliance 
with which leads to a failure of the resolution which is authorised by the Constitu¬ 
tion. 

Analogous Provision .—For comments on this Article, sec under Art. 94, post. 

91. (1) While the office of Chairman is vacant, or during any 
period when the Vice-President is acting as, or 
Power of the Deputy discharging the functions of, President, the dutits 
to perform the duties of of the office shall he performed by the Deputy 
the office of, or to act, chairman, or, if the office of Deputy Chairman is 

also vacant, by such member of tne Council of 
States as the President may appoint for the purpose. 

(2) During the absence of the Chairman from any sitting of the 
Council of States the Deputy Chairman, or, if he is also absent, such 
person as may be determined by the rules of procedure of the Council, 
or, if no such person is present, such other person as may be determined 
by the Council, shall act as Chairman. 


Clause (1). 


Functions of the Deputy Chairman. 

The two clauses of this Article provide for two different contingencies. 

Cl. (1) provides for the situation which arises when (a) the Chairman in his 
capacity as Vice-President has to act as the President of India (Art. 65) or (6) 
when there is a vacancy in the office of the Chairman by reason of the death, 
resignation or removal (sec Art. 67, p. 396, ante).* 

Cl. (2), on the other hand, provides for the contingency which arises owing 
to the absence of the Chairman from any particular sitting or sittings of the 
Councils. 

(a) In any of the cases arising under cl. (I), the Deputy Chairman shall 
perform the ••'duties of the office of the Chairman”, which would comprise all the 
functions of the Chairman, as pointed out at p. 530. ante, that is, not only the 
function of presiding over die sittings of the Council but also the administrative 
functions connected with that office. 

(b) In the case of absence of the Chairman from any sitting of the Council, 
however, the Deputy Chairman docs not acquire all the functions and powers o 


( 4 ) Ii is lo be noted that mere expiration 
of the term of the Vice-President docs not 
cause a vacancy in the offioc of the Chair¬ 
man, for Art. 67 (c) provides that on the 


expiry of his term, a Vice-President con¬ 
tinues to hold that office until his successor 
is elected and ’enters upon office (sec p. 
antc). 
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the Chairman but only gets the function of presiding over the House so far as 
that sitting is concerned. Of course, when he so presides he shall be competent 
to exercise all the powers of the Chairman as a presiding officer, 5 including the 
powers of control over members, strangers etc., as arc mentioned to be the powers 
of the Chairman in the Rules of Procedure of the Council, and there is no 
appeal from his decisions to the Chairman. But he cannot exercise powers relating 
to any matter which do not relate to the proceedings of the House on that day. 

Neither the Constitution nor the Rules, however, provide any solution for 
the situation which arises when the Chairman, while in office, remains away from 
the country or is otherwise physically incapable of exercising the administrative 
and ancillary functions which belong to the Chairman according to the Rules, at 
a time when the Council is not in session. Of course, things which may wait 
may be kept pending until the Chairman returns to duty, but there may be 
functions which have to be discharged forthwith, e.g., the function of disallowing 
or admitting Questions 5 which has to be discharged before the Questions are 
actually printed and circulated amongst members and then put down for answer 
in the House. The constitutional position as it stands is that in such cases, the 
powers still remain in the Chairman and cannot be assumed by the Deputy 
Chairman. The question is whether there is anything which prevents the 
Chairman from having it done by any other person, i.c., the Deputy Chairman 
or the Secretary, subject to subsequent ratification by the Chairman and on his 
own responsibility. From the very fact that the Constituion does not provide 
for such a contingency, it would appear that this is not prohibited, provided the 
Chairman assumes responsibility for the acts of the delegate. 

'Performing the duties of the office of Chairman '.—It is to be noted that 
when the Deputy Chairman or other member has to perform the duties of the 
Chairman under cl. (1) of Art. 91. he docs not 'hold the office’ of Chairman. It 
is only the Vice-President of India who 'holds the office' of Chairman, according 
to Art. 64. 

Again, when the Deputy Chairman performs the functions of the Chairman 
under the present clause, there is no vacancy in the office of the Deputy Chairman, 
for the circumstances in which vacancy may be caused in that office arc enumerated 
in Art. 90. 


Clause (2). 

Other Constitutions 

England .—If the I-ord Chancellor as well as all the Deputy Speakers arc 
absent from the House at any sitting, the House elects a temporary Speaker 
from amongst themselves to preside during such absence.* 


India 

Cl. (2) : Panel of Vice-Chairmen. 

Under this clause, the Council has made r. 8 of its Rules of Procedure which 

provides— 

"At the commencement of the Council or from time lo time as the vase mav l>c the 
Chairman shall nominate from amongst the members of the Council a panel of not more 
than four Vice-Chairmen, any one of whom may preside over the Council in the absence 
of the Chairman and the Deputy Chairman when so requested by the Chairman or in his 
absence, by the Deputy Chairman.” 

It has already been pointed out (above), that when a member of a panel of 
Vice-Chairmen ‘acts as’ Chairman at any sitting of the Council under the present 


(5) Cf. r. 9 of the Rules of the Council. 


(6) H.L. S.O. no. V. 
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clause, he can exercise all the powers which belong to the Chairman, as presiding 
officer, so far as that particular sitting is concerned. He does not, however, ‘hold 
the office’ of the Chairman. It is to be noted that under r. 8 of the Rules of the 
Council, quoted above, the Chairman is competent to reconstitute the panel ‘from 
time to time’. Hence, if a member of the panel, while acting as the presiding 
officer over a particular sitting misbehaves himself, the Chairman may be 
requested to exercise his power to reconstitute the panel so as to exclude that 
member from the panel. 


92. (1) At any sitting of the Council of States, while any resolu¬ 
tion for the removal of the Vice-President from his office is under 

consideration, the Chairman, or while any resolu¬ 
tion for the removal of the Deputy Chairman from 
his office is under consideration, tne Deputy Chair¬ 
man, shall not, though he is present, preside, and 
the provisions of clause (2) of article 91 shall apply 
in relation to every such sitting as they apply in relation to a sitting 
from which the Chairman, or, as the case may be, the Deputy Chairman, 
is absent. 


The Chairman or the 
Deputy Chairman not to 

i ircside while a resolution 
or his removal from office 
is under consideration. 


(2) The Chairman shall have the right to speak in, and otherwise 
to take part in the proceedings of, the Council of States while any 
resolution for the removal of the Vice-President from his office is under 
consideration in the Council, but, notwithstanding anything in Article 
100, shall not be entitled to vote at all on such resolution or on any other 
matter during such proceedings. 


Art. 92: Chairmanship when resolution for removal under consideration. 

It would be anomalous if the Vicc-Prcsidcnt were to preside over the Council 
of States when a resolution for his own removal (Art. 67, Prov. (&)] is being 
considered by the Council. At such a sitting, the Vice-President shall have a 
right to be present, to speak in or otherwise take part in the proceedings, but he 
shall neither act as Chairman nor have a vote. At such a sitting, the Deputy 
Chairman shall preside over the Council, as if the Chairman was absent. Similar 
is the provision as regards a sitting for consideration of removal of the Deputy 
Chairman. 

Analogous Provision .—See Art. 96, relating to the Speaker and Deputy 
Speaker of the House of the People. See also Arts. 181, 185, post. 

93. The House of the People shall, as soon as may be, choose two 
members of the House to be respectively Speaker 
The Speaker and Dc- and Deputy Speaker thereof and, so often as the 
House o S f P thi C pcop'ic. ,hc office of Speaker or Deputy Speaker becomes vacant, 

the House shall choose another member to be 
Speaker or Deputy Speaker, as the case may be. 


Other CoNsTmmoNs 


(A) England .—The Speaker of the House of Commons, is elected from amongst 
its members at the commencement 7 of each Parliament and his office lasts tor 


(7)) Mav, 15th Ed., pp. 268-271. 

(7a) When a Speaker seeks re-election he 
is usually not opposed in his constitutcncy. 


But there have been exceptions in 1935 and 
1945 (sec Campion, 1950 p. 77). 
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the life of that Parliament, unless, of course, it is terminated prematurely by 
death, resignation or removal. 

In practice, however, once elected, a Speaker is usually re-elected by each 
successive Parliament irrespective of its party composition ;• so that the election 
of a new Speaker takes place only if a Speaker dies or fails to be returned in a 
new Parliament. Since 1895, the election of Speaker has been by unanimous vote, 
except in 1951 when the election of Mr. Morrison was contested.* 

His functions are— 


I. He is the mouthpiece through whom the Commons communicate with 
the Sovereign and he represents the House on all occasions in relation to outside 
authorities. The substantial part of his duties now is to preside over the pro¬ 
ceedings of the House, to preserve order within the House and to rule upon 
‘points of order’. He issues warrants of commitment and enforces obedience to 
the order of the House. 


2. He has, under the Parliament Act, 1911, the j>owcr of certifying whether 
a particular bill is a Money bill or not. and his decision is final on that point. 

3. As the presiding officer of the House and the guardian of its privileges, 
the Speaker has the following powers, inter alia, which may be said to be auto¬ 
cratic: (i) He decides whether a motion to closure debate, may be put or whether 
it is an infringment of the rights of the Opposition, (ii) He can refuse to 
entertain a dilatory motion if he considers it to be an abuse of the rules of the 
House. (Hi) He can stop irrelevance or repetition in speech, (iv) He can name 
a member for suspension for disregard of his authority, (v) He can exclude 
strangers from the Houses. 1 ® (vi) All speeches in the House arc addressed to 
"Mr. Speaker", and it is the Speaker who determines who is to speak when one 
member has finished [sec also p. 538, post], (ti’i) He puts ‘questions’ to the House 
and announces the decision of the House on each question. 

4. The Speaker maintains order in the House in the following ways—(a) By 
calling members to order; (ii) By ordering them to withdraw for the sitting’; 
(tii) By ‘naming’ them to the House, i.e., for considering whether a named member 
should be suspended ; (iv) In case of grave disorder, the Speaker can adjourn the 
House without question put, or suspend the sitting for any time he thinks fit. 

Reflections upon the character or action of the Speaker constitutes contempt 
and his conduct cannot be criticised except on a substantive motion expressing 
want of confidence in him. 11 


The position of the Speaker of the House of Commons is one of strict 
impartiality or neutrality. He resigns from his party 13 and discards his party 
colours as soon as he takes the Chair. He is the spokesman and representative 
of the dignity of the House and the guardian of its privileges. As the presiding 
officer, he must act with the impartiality of an umpire or judge, free from any 


personal or party bias. It is this impartiality which upholds the finality of his 
decisions. From the Speaker’s rulings on points of order there is no appeal and 
anv j: _- ..i 1 ■ ■ 



the Speaker himself refers a question to the judgment of the House; but if he 
makes a decision on his own responsibility, its authority cannot be questioned. 


>ponsibility, its authority cannot be questioned. 

oiim./L? . mc T b ' r , rais€s a P° int of ordcr the s P« akcr P'es his decision ; he may permit 
nil™ k ! i° c !j ic,da,e 11 and suggestions which may enable the member to keep within the 
u,cs but he allows no discussion. ,,,# 


59 i e u nni "R s - Parliament, 1948. pp. 56-57. 
p. l| ThC Bnl,8h Parliament (R.F.P. 3405). 

(10) See, further under Art. 105 (3). post. 

art inn M f ay i. e th Ed - PP * 249 « 400 ‘ An 

action of the Speaker may, however, be dis¬ 


cussed by the House, on a substantive 
motion, brought at a different time (Mav. 
16th Ed., p. 249). 

(12) Jennings. Parliament, 1948, p. 61. 

(13) Jennings, Parliament, 1948, p. 61. 
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The Speaker’s decisions are printed in the Official Report and the Journals 
of the House, have the force of precedents and are followed by each successive 
Speaker until the Rules or Standing Orders are themselves changed. The Speaker’s 
rulings thus constitute the ‘practice’ of the House, while the Standing Orders 
govern the ‘procedure’. 13 

The neutrality of the Speaker’s position is maintained by the operation of 
several factors—(i) Owing to the practice of being re-elected so long as he desires, 
once elected, the Speaker has not got to seek favours of the Govtrnmcnt or the 
party in power. («) He has an official residence, and a liberal salary, charged on 
the Consolidated Fund (so that his emoluments arc not dependent on the vote 
of the House). He also gets a pension and a peerage when he retires, (tit) He 
does not speak in any debate, 14 nor vote except in case of a tic (of this see further, 
under Art. 100 (1), post). («v) He resigns from his party after election. 

The Speaker is the ‘first commoner’ of England, and takes precedence of all 
commoners. 


As to the administrative duties of the Speaker, see under Art. 98, post. 

In the House of Commons, there are two officers besides the Speaker, who 
arc similarly elected by the House, viz., the Chairman of Ways and Means and 
the Deputy Chairman. The Chairman of Ways and Means presides over Com¬ 
mittees of the whole House, and acts as the Deputy Speaker ot the House during 
the absence of the Speaker from any sitting of the House, or at his request. 14 
The Deputy Chairman performs these functions in the absence of the Chairman 
of Ways and Means. 

(B) U.S.A .—'The Constitution simply says that “the House of Representatives 
shall choose its Speaker” [Art. I, sec. 2 (5)). so that the position and functions of 
the Speaker arc regulated largely by practice. Differing from the English practice, 
the Speaker of the House of Representatives is a party man, chosen by a caucus 
of the majority party. In fact, he is the most powerful member ot his party 
in the House. lie has the power to recognize or refuse to recognize those who 
desire to speak on a measure, but in all this, he is influenced by his party bias. 14 
He also differs from his English counterpart in having a right to speak or vote 
in any debate, like any other member of the House. 

(C) Canada .—Though Canada closely follows the British practice in most 
matters relating to the Parliamentary system, she departs in the important matter 
of election of the Speaker. The Canadian Speaker is usually elected from the 
Government party for each Parliament. The English practice of re-election is 
not strictly aahered to. 1T 

(D) Australia. —S. 35 of the Australian Constitution Act, 1900 provides— 

"The House of Representatives shall, before proceedings to the despatch of any other 
business, choose a member to be the Speaker of the House, and as often as the office of 
Speaker becomes vacant the House shall again choose a member to be the Speaker. 

(E) Fifth French Republic.— Art. 32 says— 

"The President of the National Assembly shall be elected for the duration of the 
Legislative.” 

(F) Japan.—Asx. 58 of the Japanese Constitution, 1946, says— 


"Each House shall select its president and other officials." 

(G) Ceylon.—See Sec. 17 of the Ceylon (Constitution) Order in Council, 1946. 

(H) Government of India Act, 1935.-Sec. 22 (5) of that Act contained s.m.lar 

provision. __ 

(14) Lowell, Government of England, Vol. 

I, p. 262 ; May, 16th Ed., p. 249. 

(15) Campion, Introduction to Parliament. 

1950, pp. 77-9. 

(16) Ogg & Ray. Introduction to American 


Government, 1951. pp. M2-S 
American, Constitution, 1959, p. 1HO. 

(17) Dawson, Government of Canada, 1949, 
p. 407. 
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Election of Speaker and Deputy Speaker. 

See rules 7-8 of the Rules of Procedure and Conduct of Business in the House 
of the People. 

Briefly speaking, the election of the Speaker takes place, as soon as may he, 
after a general election, on such date as may be fixed by the President ." At this 
meeting of the House of the People, some member of the House, nominated by 
the President, presides [Art. 95 (I). post]. Any member may, after gi'ing the 
requisite notice, seconded by another member, move that a third member be 
elected Speaker. 11 * No debate as to the qualities of the persons whose names arc- 
proposed is allowed, and the motion is put to vote, only after a brief statement of 
die mover. 1 * When there arc several motions, they arc put to vote in the order 
they have been moved, and as soon as any motion is carried, the person presiding 
shall, without putting the later motions, declare that the member proposed in 
the motion which has been carried, has been elected as the Speaker of the IIousc. ,s 
No consent of the head of the State U necessary for completing the election of 
the Speaker. As soon as the Speaker is declared elected bv a majority of the 
votes at the meeting of the House, lie is conducted to the Chair bv the Leader 
of the House and the leader of the largest Opposition group in the House. 19 

The election of the Deputy Speaker differs from the foregoing procedure in 
the following respects: Since it takes place after the House has elected its Speaker, 
the election of Deputy Speaker takes place on such date as may be fixed by the 
Speaker 20 and the meeting is presided over by the Speaker. 

‘Two Members ’.—These words make it clear that the same person cannot be 
elected to be both Speaker and Deputy Speaker. It follows, therefore, that a 
Deputy Speaker cannot be elected as Speaker unless lie resigns his office of Deputy 
Speaker before such election. 

‘Another member \—It is not clear whether the word 'another' has been used 
in this Article and in cl. (2) of Art. 89. ante, inadvertently for the article ‘a’ 
which occurs in s. 35 of the Australian Constitution Act (see p. 536. ante). 'Hie 
word 'another’ however, occurred in s. 22 (I) of the Government of India Act, 
1935. Literally, the use of the word 'another’ suggests that the person to be 
elected must be other than the person who has vacated the office. It is. however, 
doubtful whether this was intended, for one of the results of such a view would 
be that a person who has resigned the office of Speaker or Deputy Speaker for 
any reason would not be entitled to seek re-election in the vacancy caused by his 
resignation, even though the reason which led him to resign may have ceased 
to exist in the meantime. But if that was not intended, these Articles require to 
be amended in order to remove any controversy. 


Functions of the Chairman of the Council of States and of the Speaker 
of the House of the People. 

The following is a summary of the more important functions and powers of 
the Chairman or the Speaker, under the Rules of Procedure of the Council of 
States and of the House of the People: 

(i) He determines the days and hours of sitting and conclusion of sitting of 
the Council or the House, or its adjournment sine die. 71 

(it) He allots, in consultation with the Leader of the House, time for dis¬ 
cussion of matters referred to in Art. 87 (1). and prescribes the form in which 
amendments may be moved to the motion of thanks to the Address. He may 
also prescribe a time-limit for speeches on the Address under Arts. 86-87 (l). 22 


(18) R. 7. Rules of the House. 

(19) H. P. Deb.. (1957) Vol. I. 27. 

(20) R. 7. Rules of the House. 
c2—68 


(21) Rr. 10-13 of the Rules of the Council ; 
rr. 11-15 of the Rules of the House. 

(22) Rr. 14-20 of the Rules of the Council ; 
rr. 16-23 of the Rules of the House. 
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(Hi) He determines order of business in the House, in consultation with the 
Leader of the House.” 

(iy) He decides the admissibility of questions, and has the power of dis¬ 
allowing questions which are calculated to obstruct procedure in Parliament. 23 * 
Similarly, he decides whether a matter is of sufficient public importance to be put 
down for a ‘half-an-hour discussion’. 24 

(v) His consent is necessary to make a motion for adjournment to discuss a 
matter of ‘urgent public importance’, and he prescribes the time-limit for speeches 
on such motion. 24 

( vi ) No motion to introduce a Bill is necessary, if he directs publication in 
the Gazette. 1 

(V») He appoints Chairmen of Select Committees from amongst members of 
the respective Committees. 3 

( viii) He also nominates the members of some Standing Committees such as 
the Business Advisory Committee; Committee on Private Members’ Bills and 
Resolutions; Committee on Petitions; Committee of Privileges; Committee on 
Subordinate Legislation ; Committee on Government Assurances; Committee on 
Absence of Members; Rules Committee. 3 

(ix) His consent is necessary for moving a motion for adjournment of debate 
on a Bill 4 and he may postpone the consideration of a clause in a Bill. 4 

(x) He decides the admissibility of a ‘resolution’ ;• a motion ; 7 a notice to 
discuss a matter of urgent public importance, for short duration. 4 

(xi) He has the power to select amendments to be proposed in respect of any 
motion and to put them in such order as he may think fit. 4 

(xii) When a Bill is passed by the House (or the Council, as the case may be), 
it requires to be authenticated by him. before being presented to the President. 10 

(xiiT) He may prescribe a time-limit for speeches on the Budget and take all 
steps necessary for timely completion of all financial business. 11 

(xiv) Communications between the President and the House (or the Council, as 
the case mav be), and vice versa shall take place through him. 12 

(xu) He decides a member’s right to speak and order of speeches and speeches 
shall be addressed to him, and questions to other members must be asked through 
him. 13 

(xvi) Whenever he rises, others must take seat and must not leave while he 
addresses the House. 14 

(xvii) He decides all points of order and his decision is final. 14 

(xviii) He preserves order in the House and has all powers necessary for that 
purpose. 14 

(xix) He puts questions to vote and announces results and his announcement 
is final. 17 


(23) R. 23 of the Rules of the Council 
rr. 25-26 of the Rules of the House. 

(23a) R. 49 of the Rules of the Council 
r. 43 of the Rules of the House. 

(24) R. 60A (3) of the Rules of the Council 
r. 55 (3) of the Rules of the House. 

(25) Rr. 177, 179 of the Rules of the Coun 
oil ; rr. 56. 63 of the Rules of the House. 

(1) R. 61 of the Rules of the Council 
r. 64 of the Rules of the House. 

(2) R. 73 of the Rules of the Council 
r. 258 of the Rules of the House. 

(3) Rr. 32. 40. 181. 249, 265 ; 278 ; 287 
302 of the Rules of the House ; rr. 30. el seq 
of the Rules of the Council. 

(4) R. 117 of the Rules of the Council 
r. 109 of the Rules of the House. 

(5) R. 105 of the Rules of the Council 
r. 89 of the Rules of the House. 

(6) R. 158 of the Rules of the Council 
r. 174 of the Rules of the House. 


(7) R. 170 of the Rules of the House; 
r. 187 of the Rules of the Council. 

(8) R. 177 of the Rules of the House. 

(91 Rr. 346-7 of the Rules of the House. 

(10) R. 128 of the Rules of the House; 
r. 135 of the Rules of the Council. 

(11) R. 182 (3) of the Rules of the Council ; 
r. 218 of the Rules of the House. 

(12) Rr. 221-222 of the Rules of the Coun¬ 
cil: rr. 246-7 of the Rules of the House. 

(13) Rr. 235. 237 of the Rules of the 

Council ; rr. 330, 338 of the Rules of the 
House. .. 

(14) R. 243 of the Rules of the Council ; 
r. 341 of the Rules of the House. 

(15) R. 258 of the Rules of the Council ; 
r. 376 (3) of the Rule* of the House. 

(16) R. 259 of the Rules of the Council; 
r. 378 (3) of the Rules of the House. 

(171 R. 367B (3) of the Rules of the House; 
r. 253 (3) of the Rules of the Council. 
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(xx) He may direct any member guilty of disorderly conduct to withdraw, 
and name a member for suspension who disregards the authority of the chair 
and persists in obstructing business of the House.** 

(xxi) He may adjourn or suspend business in case of grave disorder. 11 * 

(xxii) He may regulate admission of strangers and ask them to withdraw at 
any time. 20 

(xai'ii) If he is of opinion that a word or words has or have been used in 
debate which is or are defamatory or indecent, or unparliamentary or undignified, 
he may, in his discretion, order that such word or words be expunged from the 
proceedings of the I louse. 21 

(xxiv) His consent is necessary for raising a question of privilege and he may, 
suo motu refer any question ol privilege to the Committee ot Privileges lor 
examination, investigation or report.-* 

(xxo) He communicates to the House intimation as to arrest of any member 
received from a Magistrate. 23 

(xxvi) His permission is necessary to make an arrest or to serve any legal 
process within the precincts of the House. 2 * 

(xxvii) His consent is necessary for moving a motion fo: suspension of the 
Rules relating to a particular motion before the House. 2 * 

(xxviii) The detailed working of the Rules and the regulation of all matters 
not specified in the Rules of the House is left to him.* 

Some special powers of the Speaker. 

Besides the above powers which arc common to both the Speaker of the 
House of the People and the Chairman of the Council of States, there arc certain 
special powers which belong to the Speaker alone, by reason of the constitutional 
powers and status of the House of the People. '1 bus,— 

(i) The Speaker has the exclusive power of certifying a Bill to be a Money 
Bill [see under Art. 110 (4), post |. a 

(ii) The Speaker presides over a joint sitting of the two Houses (Art. 118 (4), 
f>ost) and determines the adjournment of the sitting. 3 

(iii) Mis permission is necessary to call the attention of a Minister to a matter 
of urgent importance. 4 

(iv) He determines whether a motion of no-confidcncc in the Council of 
Minister is in order. 5 

(u) His consent is necessary if a Minister who has resigned wants to make a 
personal statement in explanation of his resignation.* 

(vi) The Speaker may himself, or on a point being raised or on a request made 
by a member, address the House at any time on a matter under consideration in 
the House with a view to aiding members in their deliberations, and such expression 
of views shall not be taken to be in the nature of a decision. 7 


Constitutionality of Bills. 

Though it is the duty of the Speaker to point out formal defects in a Bill, 
it is not for him to decide whether a Bill is beyond the legislative competence of 


(18) Rr. 255-6 of the Rules of the Council ; 
rr. 386-7 of the Rules of the House. 

(19) R. 257 of the Rules of the Council ; 
r. 388 of the Rules of the House. 

(20) Rr. 264-5 of the Rules of the Council ; 
rr. 399-400 of the Rules of the House. 

(21) R. 261 of the Rules of the Council ; 
r. 393 of the Rules of the House. 

(22) Rr. 187, 190 of the Rules of the Coun¬ 
cil ; rr. 244, 259 of the Rules of the House. 

(23) Rr. 231 of the Rules of the House. 

(24) Rr. 232-3 of the Rules of the House. 


(25) R. 388 of the Rules of the House : 
r. 267 of the Rules of the Council. 

(1) R. 266 of the Rules of the Council : 
r. 389 of the Rules of the House. 

(2) R. 96 (2). Proviso, of the Rules of 
the House. 

(3) R. 4 of the Houses of Parliament (Joint 
Sittings and Communications) Rules. 

(4) R. 197 of the Rules of the House. 

(5) R. 198 (2) of the Rules of the House. 

(6) 372 of the Rules of the House. 

(7) R. 360 of the Rules of the House. 
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Parliament or is otherwise unconstitutional. 7 * It is ultimately for the Courts to 
decide whether an enactment was within the competence of the Legislature in 
question. Of course, if any question as to the unconstitutionality of a Bill is 
raised in Parliament, it is for the House concerned to take into consideration the 
objection raised, in accepting or rejecting the Bill. 7 * 


Conduct of members while the Chair rises. 

It would be impossible for the Presiding Officer to perform his function of 
maintaining order in the House unless the members maintain order and remain 
silent while he rises to speak. The Rules of our Parliament 70 expressly lay this 
down: 

“(I) Whenever the Chairman/Speaker rises he shall be heard in silence and any member 
who is then speaking or offering to speak shall immediately sit down.* 

(2) No member shall leave his seat while the Chairman/Speaker is addressing the 
Council/House.” 


Decision of the Chair not to be questioned except on a substantive motion. 

The decision of the Chair on any question cannot be challenged or criticised 
by any member, in any manner except by moving a substantive motion.® As 
an instance of a substantive motion to criticise the decision of the Chair may be 
cited the following motion which was moved by the Opposition in the House of 
Commons 10 in 1951: 11 

•That this House views with concern the decision of the ... . so to exercise his powers 
of selection as to exclude Amendments to cl. 1 of the Finance Bill, which would have permitted 
the House to debate and pronounce upon specific burdens upon individuals and industries.” 

It has, however, been held by the Speaker of the House of Commons that 
after the Speaker’s Ruling on a point of order is given, a member may submit 
that the Speaker was mistaken or had misunderstood the proposition, without 
entering upon a discussion of the very matter which has been ruled out by the 
Speaker . 12 . . c , 

In India, the conduct of the Speaker can be discussed by bringing a formal 
resolution for his removal, under Art. 94 (c), post. 1 he Rules of the House do 
not, however, exclude a substantive motion to criticise the Speakers ruling, 
brought at a subsequent point of time, in the form it takes place in the House 
of Commons, just stated. 


How the dignity and independence of the Speaker is secured. 

In England, the independence of the Speaker is ensured by a number of 
conventions and rules of procedure. Most of these have been adopted in India 
cither in the Constitution itself or in the Rules of Procedure of the House of the 

1 CO, («) As 1 'in 5 'England, the salary and allowances of the Speaker are charged on 

the Consolidated Fund (Art. 112 (3) (b)J. . . . . . . 

(If) His conduct cannot be criticised except on a substantive motion criticising 
or censuring his conduct. 1 ’ or upon a resolution for removal [Art. 94 (c)] 

Reflections upon his impartiality, except on such substantive motion, is 
regarded as a breach of privilege of the House 14 


(7a) L. S. Deb. (II). 15-4-55 cc. 5321-24. 
7b) H. P. Deb. (II). 25-11-52. c. 1148; L. 
S. Deb. (H). l-U-56. cc. 5292-94 

(7c) R 243 of the Rules of the Council , 
r. 361 of the Rule; of the House. 

(8) Cl. (1950) 476 Pari. Deb., c. 2014. 

(9) May. 16th Ed., p. 249. 

(10) 488 H.C. Deb., c. 2521 ; 489 H.C. Deb.. 

C ' (11)’A later instance is the motion 
brought by Mr. Wedgood Bcnn (L) against 


the Speaker Mr. Morrison, in July 1957, to 
criticise the latter’s ruling that Govern¬ 
ment’s military action in Oman did not con¬ 
stitute a definite matter of public importance 
for immediate debate. 

(12) (1950) 476 Pari. Deb. (Com.), 2294-5. 

(13) (1935) L.A. Deb., Vol, I. 625-6 ; 
Morrison. Government & Parliament, 19M, 
p. 204. 

(14) (1937-38) C.J. 213. 
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(c) He does noi cast vote except in case of a tic [Art. 1U0 (1)J. 

[a; He can be removed only by a resolution of a special majority ol the i louse 
itsell [Art. 94 (c)J. 


Impartiality of the Speaker. 

Impartiality has been regarded as an indispensable condition oi lire ollice 
of the Speaker** because the Speaker is to be ttie guardian oi the power# and 
privileges of the House as a whole*-*-* and not of the political party who might 
have nominated him lor the ollice. It is not possible tor him to maintain order 
in the House unless he receives the confidence oi the lnino.ity parties and groups 
that their rights will be duly safeguarded by him. lkiriiamciii cannot discharge 
its duties as a deliberative assenioly unless opportunities lor a lull debate arc 
allowed to all sections of the House without inclination in l.tvour ol any particular 
party. 

It is because of these reasons that the English Speaker, as s .on as he is 
elected, "rigorously cuts oil his party alhliatioiis. lie decides his honourable 
intention ot being the impartial servant oi the House as u "hole and that in 
particular lie will do his best to safeguard the rights ol the minorities.' * * As 
Speaker Clifton Brown declared—"I am not the Government* man, nor the 
Opposition's man, and 1 am the House of Commons man .*’ 

1 hough the English model differs from that of the American Speaker who is 
openly a party man (p. 53o, ante), it is the English model which should he followed 
in India simply because we have adopted the British Parliamentary system also 
in toto. In tact, even prior to the Constitution, Speakers in the Indian Legislative- 
Assembly had declared that they had no pans alhiiations; would not act according 
to the mandate of any party in or outside the House ;- v and that they were the 
custodians of the rights of every party and every section in the House."' 

But our first Speaker, Mavalankar,” struck a different note that, owing to the 
peculiar circumstances ill India, lie could not afford to sever his membership of the 
Congress party though, of course, he would not take part in active politics and 
would try to be impartial in the House notwithstanding such membership. His 
successor, Sri Ayyangar, followed the same course and both offered themselves 
for re-election in 1952 and 1957, respectively. This was thus an open departure 
from the English practice.” . . 

It should be pointed out that in order to make our Speaker impartial in the 
strict sense of being free from any party affiliation it is necessary to build up con¬ 
ventions similar to those which have made an English Speaker indifferent to party 
support from the moment of his election, c.g., 

(a) that the election of the Speaker should l»c unanimous ; 

(b) that a Speaker who seeks re-election as a member of Parliament should 
be returned unopposed from his constituency ; 33 ,4 • 

(c) that when returned to the House, he should be re-elected to be Speaker 
unanimously, unless, of course, he docs not offer himself for the office. 55 

The need for this latter conventions will be evident from the observation of 
Speaker Sri Mavlankar, explaining why he had sought re-election (1952) as a 

(22) (1952) H.P. Deb.. Vol. I, 45 44. But 


(15) May. Parliamentary 
k. I> 249 ; 


Practice, 16th 

Ed.. i>. 249 ; (1955-6) 546 Pari. Deb., c. 2. 

(16) In England, it is customary for the 
Speaker to claim from the Sovereign the 
privileges of the House of Commons (May, 
ibid., pp. 45. 2471. 

(17) (1946) L A. Deb.. Vol. I. 163. 165. 

(18) Morrison, Government & Parliament, 
1954, pp. 203-204 ; (1945-6) 413 Pari. Deb.. 
c. 10. 

(19) (1945-6) 413 Pari. Deb., c. 8. 

, (20) (1930) L A. Deb., Vol. I. 131 ; (1925) 
L A. Deb., Vol. IV, 37. 

(21) (1946) L.A. Deb.. Vol. I. 163. 


the third Speaker, Sardar Hukain Singh, has 
disaffiliated himself from his party—the 
Congress Party. 

(23) In England, there have been contests 
in 1935 and 1945 and 1950. but these arc 
regarded as unwholesome exceptions; 
Jennings, Parliament, pp. 57-58 ; (1945) 413 
Pari. Deb., c. 5. 

(24) The re-election of the sitting Speaker 
Sri Ayyangar at the election of 1962 was 
also uncontcsted. 

(25) (1927) L.A. Deb., Vol. I, II. 
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Congress candidate instead of as an independent candidate as Speaker Patel had 
done in 1927: 

“We have yet to evolve .... healthy conventions about Speakership, the principle of 
which is that, once a Speaker he is not opposed by any party in the matter of his election, 
whether in the Constituency or in the House, so long as he wishes to continue as a Speaker. 
To expect the Speaker to be out of politics altogether without the corresponding convention 
is perhaps entertaining contradictory expectations”.* 

In fine, the impartiality of a Speaker cannot be maintained unless the Opposi¬ 
tion also appreciates the importance of the office and has confidence in the 
impartiality of his orders as if they were judicial pronouncements. In the words 
of Morrison, 

" . it is only by respecting the authority of the Chair that their proceedings («>. of 

tlie House) can be kept dignified and orderly".* 

Frequent protests or resentment against the Speaker's rulings arc helpful to 
none. This is why though the conduct of the Speaker in the House of Commons 
is open to criticism only upon a substantive motion, and though notices of such 
motion have been given from time to time, except once, in 1925, no such motion 
has ever been moved and even on that solitary occasion, the motion was heavily 
defeated by the House. Even though a resolution under Art. 94 (c) is prescribed 
by our Constitution as the mode for removal of the Speaker, a substantive motion 
for censuring or criticising the conduct or decision of the Speaker does not appear 
to be excluded by die Rules. Such motions should not be light-heartedly brought 
for a conscientious Speaker is sure to resign if such motion is carried. 

Analogous Provision.-^f. Art. 178. relating to the Legislative Assembly of a 
State. 


INDEX TO COMMENTS 

ARTICLE 93. 

0 '(A) iSS^Si: <1» U.S.A.. 536; (C) Canada. 536* (D) Australia 536 ; (E) Fifth 
French Republic, 536 ; (F) Japan, 536; (C) Ceylon. 536 ; (H) Government of India Act, 1935, 536. 

^Election of Speaker and Deputy Speaker, 537 : -Two members', 537 ; 'Another member', 537. 
Functions of the Chairman of the Council of States and of the Speaker of the House of 
the People, 537; Some special powers of the Speaker. 539 ; Constitutionality of Bill*. 539 , 
Conductor members while the Chair rises, 540 ; Decision of the Chair not to be questioned 

tX "B “ the".; 'andTndepcndence of the Speaker L scored 530: Impartiality of the 
Speaker, 541. 


Vacation and resignation 94, A member holding office as Speaker or 
office"* 1 of m0 s V ^ake 0 r m 'and Deputy Speaker of the House of the People— 

Deputy Speaker. 

(а) shall vacate his office if he ceases to be a member of the House 

of the People; , . . , ,, , 

(б) may at any time, by writing under his hand addressed, 
such member is the Speaker, to the Deputy Speaker, and if such member 
is the Deputy Speaker, to the Speaker, resign his office ; and 

(c) may be removed from his office by a resolution of the ouse 

of the People passed by a majority of all the then members of the House. 

Provided that no resolution for the purpose of clause (c) shall e 
moved unless at least fourteen days’ notice has been given of t e 
intention to move the resolution: _ 


(1) (1952) H.P. Deb., Vol. I. 43-4. 


(2) (1945-6) 413 Pari. Deb., c. 


11 
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Provided further that, whenever the House of the People is 
dissolved, the Speaker shall not vacate his office until immediately before 
the first meeting of the House of the People after the dissolution" 


Other Constitutions 

(A) England .—:The vacancy in the office of ihc Speaker mav be caused In- 
fa) death ; (/>) resignation : (c) protracted illness ; or (d) acceptance of office. 9 

Under the House of Commons (Speaker) Act. 1832 and the House of Com¬ 
mons Officers Act. 1846. no vacancy in the office is caused bv dissolution of Parlia¬ 
ment ; the then Speaker continues until the election of a Speaker bv the new 
Parliament. 4 

(B) Government of India Act. 1935.—Sec Sec. 22 (2) and (5) of that Act. 


India 

Scope of Art. 94. 

This Article exhaustively lays down the circumstances in which a member 
holding office as Speaker or Deputy Speaker may \acate his office. The office is 
vacated only if the conditions laid down in this Article arc dulv complied with. 
When a vacancy arises a fresh election must take place in conformity with Art. 93. 

‘A member holding office as Speaker or Deputy Speaker*, —These words make 
it clear that the present clause applies only to a member who has been elected 
as Speaker or Deputy Speaker under Art. 93 and does not apply to members who 
may he acting as Speaker or Deputy Speaker under either cl. (I) or cl. (2) of Art. 95. 

Cl. (a).—See Arts. IO|-2. post, as to the circumstances when a member 
vacates his scat in the House. A member who is holding office as Speaker or 
Deputy Speaker will vacate his office as soon as any of these contingencies arises. 

Cl. (b).—It is to be noted that there is no question of acceptance of the 
resignation by any authority, under the present clause. The resignation is com¬ 
plete as soon as the writing is ‘addressed’ to the Deputy Speaker or Speaker, as 
the case may be. 

A nice question, however, arises as to how a Speaker is to resign his office 
if the Deputy Speaker’s office has already become vacant by reason of any of the 
circumstances enumerated in els. (/?)-(c) and there has not vet been a fresh election 
to that office. As the office of the Deputy Speaker is ‘vacant’, it follows that there 
is no Deputy Speaker for the time being, and. therefore, no resignation can he 
addressed by the Speaker to the ‘Deputy Speaker’ under the present clause until 
a new Deputy Speaker is elected under Art. 93. The Speaker cannot, in such 
circumstances, tender his resignation to the House itself, because, as has been 
stated at the outset (Vol. I, p. 31). the conditions of vacation of the office having 
been codified in the present Article of the Constitution, the application of anv 
general principles outside the present Article is excluded by the Constitution itself. 
The net result is that in the given circumstances, the Speaker cannot resign his 
office until fresh election to the office of the Deputy Speaker has taken place. 

. A similar situation would arise where the Dcputv Speaker seeks to resign 
while the office of the Speaker has fallen vacant. 

There is thus an obvious lacuna in the present clause and in the corrcspond- 
^ ^ rt * ^ fa* ^1, oute ’)• un * css this fetter upon the right to resign was 
deliberate. In practice, the difficulty has been got over bv holding that the letter 
of resignation may be addressed to the Speaker or the Dcputv Speaker (and sent 
to the Secretariat of the House) even though the office of the Speaker or the 
Deputy Speaker may, for the time being, lie vacant.* The practice, however, is 

(3) Mav 16th F.d., p. 286- 

(4) Ibid., p. 251. 

(5) LSS NOT. No. 496-T/56, d. 7-3-56: 


Gaz. of India (1-1). 7-3-56 fresienation of 
Deputy Speaker. Shri Ananthasavanam 
Avyangar]. 
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no answer to the proposition that the resignation cannot be addressed to the 
‘Speaker’ when the House has no Speaker, owing to a vacancy. It is to meet such 
a contingency that Proviso 2 to Art. 94 has been engrafted but that Proviso does 
not cover all cases of vacancy. 

Cl. (c). —This clause corresponds to cl. (c) of Art. 90, ante, except that the 
the 2nd Proviso to the present Article is new. 


Procedure for removal of the Speaker or Deputy Speaker. 

Rules 200-3 of the House of the People lay down the following procedure for 
a resolution to remove the Speaker or Deputy Speaker under Art. 94 (c): 

(i) A member who wishes to move such a resolution must give notice in 
writing to the Secretary for leave to move the resolution. 

(ii) On receipt of such notice, the Speaker shall fix a day for consideration 
of the motion not earlier than 14 days from the date of the receipt of the nonce 

of the resolution. , , 

lin) On the day so appointed the motion shall be moved by the member in 
whose name it stands when called upon to do so, but no speech shall be permitted 
at this stage. The person who is to preside at this sitting is laid down by 

Art ' Uv) The person presiding shall then place the motion before the House and 
shall request those members who are in favour of leave being granted to rise in 

'’'‘'‘Alness than SO members rise, the Presiding Officer shall inform the member 

that he has not the leave of the House.* _ , K • _ r hr 

(I,) if not less than 50 members rise in favour of leave being granted, the 
Presiding Officer shall say that leave has been granted and that the resolution 
will be faken up on such day. not being more than 10 days from the date on 

"'b^oTth’et: d so f0 aV i a .oimcd ma 4,e aP rKiion shall be taken up for discussion 
after the question hour and before any other business for the day is entered 
upon. There is provision for a time limit for speeches. Thereafter the resolution 

will be put to vote. . 

I, has further been ruled by the Chair- that the resolution will be out of 

^nduct^ r a »fc C an C t g dtc^ 

s 5=fcs toils as Sit: 

while a resolution for his removal is under consideration. 


Proviso 2. 

A this Proviso though both the Speaker and the Deputy Speaker 

buMx « 

firs" meetTng of -.he'House 6 af recons,ituted by ejection after the dissolution.- 


(6} A resolution brought in 1954 for the 

=& SM# -- 5 

exists but it is not suggested that the '°nng 

on the resolution shall take place at an 
later date after the leave is granted by 


the House. The rule thus engrafts an addi¬ 
tional time-lag for taking a vote on tnc 
resolution, which is not provided for b> tne 
Constitution itself. , ___ -- 0 - 

(8) (1954^ H P. D«b.. Vol. IX. 329/-33U1. 

(9) L.A. Deb., (1935) Vol. I. 62a-6. 

of 

India,—1-6*57. 
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Analogous Provisions. —Excepting the second Proviso, this Article is identical 
with Art. 90, above. Note that under cither Article, a majority of all the then 
members of the House (as distinguished from the ordinary majority of members 
voting) will be required for removal. 

The provisions of Art. 179, relating to the Speaker or Deputy Speaker of a 
State Legislative Assembly are similar to those of the present Article. 


INDEX TO COMMENTS 


ARTICLE 94. 

Other Constitutions : 

(A) England, 543; (B) Government of India Act. 193a, >43. 

India : 

Scope of Artt. 94, 543 ; 'A member holding office a» Speaker or Deputy Speaker', 543. 

Cl. (a), 543 ; 

Cl. (b). 543 ; 

Cl. (c). 544 ; Procedure for removal of Speaker or Deputy Speaker, 544. 

Proviso 2. 540. 

Analogous Provisions, 545. 

95. (1) While the office of Speaker is vacant. 
Power of the Deputy ^ duties of the office shall he performed bv the 

Speaker or other person _ . , r , r o i 

to perform the duties of Deputy Speaker or, if the office of Deputy Speaker 
Speaker"* ° f ’ ° r *° acf a *' * s also vacant. hv such member of the House of the 

People as the President may appoint for the purpose. 
(2) During the absence of the Speaker from any sitting of the House 
of the People the Deputy Speaker or, if he is also absent, such person 
as may be determined by the rules of procedure of the House, or. if no 
such person is present, such other person as may be determined by the 
House, shall act as Speaker. 


Other Constitutions 

Government of India Act, 1935. —S. 22 (3) of that Act was substantially the 
same as the present Article— 

"While the office of President is vacant, the duties of the office shall be performed by the 
Deputy President, or, if the office of Deputy President is also vacant, by such member of the 
Council as the Governor-General mav in hi* discretion appoint for the purpose, and during 
any absence of the President from any sitting of the Council the Deputy President or if he 
is also absent, such person as may be determined by the rules of procedure of the Council, 
or, if no such person is present, such other person as may be determined by the Council, 
shall act as President.” 


India 

Cls. (1) and (2). —The difference between the scope of els. (1) and (2) 
should be carefully noted. Each clause, again, has two parts: (< 7 ) the Deputy 
Speaker performing the duties of or acting as the Speaker ; and (fc) some other 
member performing the functions of or acting as the Speaker. 

The difference between ‘performing the duties of and ‘acting as’ Speaker 
is that when a person acts as the Speaker at a particular sitting or sittings under 
c l- (2), he exercises all the functions and powers of a Speaker so far as the 
procedure and conduct of business within the House in respect of such sitting 
or sittings is concerned. 1 * But when a person performs the duties of the office 
of the Speaker under Cl. (1), he exercises not only the powers of control oyer the 
proceedings of the House but also the administrative and ancillary functions of 
the Spea ker as the head of the Secretariat. 

(12) R. 10 of the Rules of the House of 
the People ; r. 9 of the Rules of the Council. 

C2-69 
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On the other hand, it is also to be noted that in neither of the cases under 
cl. (1) or (2) does the person ‘hold the office’ of the Speaker within the meaning 
of Art. 94. Only a person who is elected as Speaker under Art. 93 ‘holds the 
office’ of Speaker within the meaning of Art. 94. It follows, therefore, that when 
the Deputy Speaker ‘performs the duties of Speaker under Art.-95 ( 1 ), there is 
no vacancy in the office of Deputy Speaker. The only circumstances under which 
a vacancy takes place in the office of Deputy Speaker are enumerated in Art. 94. 

Deputy Speaker’s functions. 

The Deputy Speaker functions as an ordinary member and has no functions 
to discharge by virtue of his office unless any of the following contingencies 
happens: 13 

(a) Office of the Speaker falling vacant in any of the ways specified in Art. 94. 
—In such a case, the Deputy Speaker performs the duties of the office of the 
Speaker 14 (Art. 95 (/)|. 

( b ) Absence of the Speaker from any sitting of the House.—In this case, he 
acts as the Speaker so far as that sitting is concerned [Art. 95 (2)]. This applies 
also to temporary absence of the Speaker from parts of a sitting. 

(c) While any resolution for the removal of the Speaker (Art. 94 (c)l is under 
consideration by the House,—the Deputy Speaker shall preside (Art. 96 (/)]. 

When the Deputy Speaker or any other member of the House presides over 
the House under the provisions of Art. 95, the Deputy Speaker or such other 
member so presiding, shall have all the powers of the Speaker (sec pp. 537-9, ante) 
when presiding over the House . 13 It follows, therefore, that there cannot be 
anything like an apneal to the Speaker from a decision of the Deputy Speaker 
while he was in the Chair . 15 

There is, however, a difference between els. (I) and (2). When the Deputy 
Speaker or other member merely acts as Speaker under cl. (2), he can only 
exercise those powers which the Speaker possesses as presiding officer of the 
House, but cannot exercise anv power specifically vested in the Speaker by the 
Constitution, e.g., that of certifying a Bill as Money Bill [Art. 110 (4)]. But such 
power can be exercised when the Speaker’s office is vacant and the Deputy Speaker 
or other member is performing his duties under cl. ( 1 ). 

Provision for temporary vacancy in the offices of and temporary absence 
of Speaker and Deputy Speaker : Panel of Chairmen. 

While cl. (I) provides for the occasion when the offices of both the Speaker 
and Deputy Speaker arc vacant and new incumbents have not yet been elected 
according to Art. 93, cl. (2) provides for the occasion when both the Speaker and 
Deputy Speaker are absent from the House. 

Under cl. (I), it is the President who will appoint another member of Parlia¬ 
ment to act as Speaker until a new Speaker or Deputy Speaker is elected under 

Art. 93. . , . ., 

Under cl. (2), it is the Rules of Procedure of the House which are to provide 
for the contingency. R. 9 of the Rules of Procedure in the House of the People 
provides— 

**(1) At the commencement of the House or from time to time as the case mav be, the 
Speaker shall nominate from amongst the members of the House a panel of not more than 
six Chairmen anv one of whom may preside over the House in the absence of the Speaker 
and Deputy Speaker, when so requested by the Speaker, or in his absence, by the Deputy 
Speaker. ____ 

(13) The provisions of Arts. 91-2 of the Shri Mavlankar, the Deputy Speaker Shri 

Constitution relating to the Deputy Chairman Ananthasavanam Ayvangar performed the 

are similar, except that the Deputy Chair- duties of the Speaker till 7-3-56 when he 

man has to function as the Chairman also resigned his office of Deputv Speaker, for 

when the Chairman acts as or discharges the standing for election as Speaker fLSS Not. 

functions of President of India. No. 496-T/56. dated 7-3-56]. 

(14) Thus, on the death of the Speaker (15) Pari. Deb., 20-2-51, Pt. IT, col. 3196. 


Art. 96] 


The Union 


547 


(2) A Chairman nominated under sub-rule (1) shall hold office until a new panel of 
Chairmen is nominated.” 

A question arose in the U. P. Vidhan Sabha'* as to whether cl. (2) of Art. 180 , 
which corresponds to d. (2) of the present Article, may apply when the office of 
the Deputy Speaker is vacant; in other words, whether a member of the Panel 
of Chairmen can preside over the House when the Speaker is absent from a 
sitting and the office of the Deputy Speaker has not yet been filled up. 

It is submitted that the answer should be in the negative, because— 

(a) According to the rules of statutory interpretation, since two different 
words, ‘vacant’ and 'absent’, occur in two clauses of the same Article (95 or 180;, they 
cannot be interpreted to refer to the same situation. 

(b) The word ‘absent’ implies that there is a holder of the office, who is not 
physically present in a sitting. When there is no Deputy Speaker at all, how 
can it be said that the Deputy Speaker is ‘absent’? 

(c) That the word ‘absent’ is used in a sense other than absence owing to 
vacancy will be apparent if we refer to other articles, such as Art. 65. 

The above interpretation docs not lead to the result that there shall be no 
sitting of the House in such a contingency, until a Deputy Speaker is duly 
elected, but that the Speaker himself shall have to preside at any sitting that may 
take place during the intervening period, or to adjourn the House when he is 
unable to remain present. This may be inconvenient to the Speaker but the only 
remedy for this is to elect a Deputy Speaker immediately after the election of 
the Speaker is held or immediately after the vacancy in the office of the Deputy 
Speaker takes place. 

It was, in fact, ruled in the Legislative Assembly 17 that the word ‘absence’ 
means physical absence from the House. Hence, if the Deputy Speaker is present 
in the House, he cannot, for the purpose of recording his vote, put a member of 
the Panel in the Chair. It is only when he is going to be absent from the House 
that he can request a member of the Panel to take the Chair. 

96. (1) At any sitting of the House of the People, while any 
resolution for the removal of the Speaker from his office is under 

consideration, the Speaker, or while any resolution 
SpX Spt noV r ,0 'preiirlc ** removal of the Deputy Speaker from his 
while a resolution for his office is under consideration, the Deputy Speaker. 
und°r’ l on. f ld«ul? C ' " shal * not . though he is present, preside, and the 

provisions of clause (2) of article 95 shall apply in 
relation to every such sitting as they apply in relation to a sitting from 
which the Speaker, or, as the case may be, the Deputy Speaker, is 
absent. 

(2) The Speaker shall have the right to speak in, and otherwise to 
take part in the proceedings of, the House of the People while any 
resolution for his removal from office is under consideration in the 
House and shall, notwithstanding anything in article 100, be entitled to 
vote only in the first instance on such resolution or on any other matter 
during such proceedings but not in the case of an equality of votes. 

Analogous Provision. —Cl. (1) of Art. 96 is similar to Cl. (I) of Art. 92, but 
Cl. (2) differs. While the Chairman of the Council of States shall have no vote 
when a resolution for his removal is being considered by the Council,—the Speaker 
shall have a right to vote in the first instance upon such resolution, but not in case 
of equality of votes. Cf. also Art. 181, relating to the Legislative Assembly of 
a State. 


(16) Hindusthan Standard. Delhi, 5-5-57, 
p. 1. 


(17) (1938) L A. Deb., Vol. V. 1583-6. 
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97. There shall be paid to the Chairman and the Deputy Chair¬ 
man of the Council of States, and to the Speaker 
and the Deputy Speaker of the House of the 


Salaries and allowances 
of the Chairman and 


x/uu*iujuu auu A / a 

Deputy Chairman and the People, such salaries and allowances as may be 

Speaker and Deputy _c.._j u_. n. r . t » * .*t 


Spcakc 

Speaker. 


respectively fixed by Parliament by law and, until 
provision in that behalf is so made, such salaries 
and allowances as are specified in the Second Schedule. 


Other Constitutions 

(A) England .—The Speaker of the Mouse of Commons gets a salary of 
£5,000/- plus an allowance of £750/-‘* per annum , charged on the Consolidated 
Fund, plus free residence. On retirement, he gets a yearly pension of £4,000 and 
is usually offered a peerage. 

(B) US.A. —The Speaker of the House of Representatives and the President 
of the Senate each draws 15,000 dollars per annum, regulated by congressional 
legislation. 


India 


Salaries and Allowances of Officers of Parliament. 

The salaries and allowances of the Officers of Parliament mentioned in 
Art. 97 have been fixed bv the Salaries and Allowances of Officers of Parliament 
Act (XX of 1953), with effect from 1-5-53. Part C of the Second Schedule of the 
Constitution, therefore, no longer governs the matter. In addition to a furnished 
residence and other facilities, the salaries payable under this Act are— 

Speaker and Chairman.—Rs. 2,250 per mensem plus a sumptuary allowance 
of Rs. 500 per mensem. 

Deputy Speaker and Deputy Chairman—Rs. 2,000 per mensem. 

Under Art. 112 (3) (b). all these salaries and allowances are charged on the 
Consolidated Fund of India [see post). 

They cannot, of course, draw the salary or allowances of a Member of Parlia¬ 
ment in addition to those prescribed by the above Act. 


Secretariat 
ment. 


of 


Parlia- 98. (1) Each House of Parliament shall have 
a separate secretarial staff: 

Provided that nothing in this clause shall be construed as preventing 
the creation of posts common to both Houses of Parliament. 

(2) Parliament may by law regulate the recruitment, and the condi¬ 
tions of service of persons appointed, to the secretarial staff of cither 
House of Parliament. 

(3) Until provision is made by Parliament under clause (2), the 

President may, after consultation with the Speaker of the House of t c 
People or the Chairman of the Council of States, as the case may e, 
make rules regulating the recruitment, and the conditions of service or 
persons appointed, to the secretarial staff of the House of the People or 
the Council of States, and any rules so made shall have effect subjec 
the provisions of any law made under the said clause._ _ 


(18) Since 1957 (572 H.C. Deb. 1316-22]- 
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Other Constitutions 

England.— I. In the House of Lords, the head of the permanent staff of the 
House is the ‘Clerk of the Parliaments’ who is appointed by the Crown for life 
and can be removed only by the Crown upon an address of the House of Lords 
(Clerk of Parliaments Act, 1824). The other officers of the staff are appointed by 
the Clerk of the Parliaments who has power to remove them at pleasure (ibid). 

II. In the House of Commons, the head of the staff is the ‘Clerk of the House 
of Commons’ who is appointed for life by the Crown. 1 he subordinate staff 
are divided into several categories. Officers of the ‘Department of the Clerk of 
the House’ arc nominated by the Clerk but they have to qualify themselves by 
competing at the examination for administrative posts in the Civil Service. 1 ' They 
are, however, all servants of the House and not of the Executive as other civil 
servants arc. 20 


India 


Functions of the Secretary. 


The office of the Secretary of either House of our Parliament corresponds to 
the office of the Clerk of the House of Commons. 

(A) England .—The Clerk of the House of Commons holds an important and 
highly paid office. He is appointed by the Crown and is usually an expert haxing 
special knowledge in the history and procedure of the House. His principal 
function is to advise the Speaker, Ministers and other members of the House on 
matters of procedure. He is the head of the staff of the House and is responsible 
for drafting the proceedings of the House as entered in the Journals. 

His other duties arc to sign the Addresses, votes of thanks. Orders of the 
House, to endorse Bills sent or returned to the other House and to read whatever 
is required to be read in the House. 21 

Though the Speaker is ultimately responsible for the supervision of the 
administrative work of the House, the Speaker performs this function through 
the Clerk of the House, without seeking to interfere with the control of the Clerk 
over the staff under his charge. In practice, it is the Clerk who takes all steps 
necessary with respect to the staff of the House and informs the Speaker who, 
as a rule, agrees. 

(B) India .—The functions of the Secretary of either of the two Houses of our 
Parliament arc, generally, similar, except on points which arc shown as such in 
the list below. The more important functions arc— 

(i) The first business of the Secretary is to issue a summons to each member 
specifying the date and place for a session of the Council 22 (or the House). 

{it) The Secretary has to keep a Roll of Members of the Council (or the 
House, as the case may be), which must be signed by every member, in the 
presence of the Secretary, before taking his scat. 23 

(iii) The Secretary has to send to every member the date fixed by the Chair¬ 
man for election of the Deputy Chairman. 24 He also receives from members 
notices of motions proposing names of other members for the office of Deputy 
Chairman. 24 (In the House of the People, the Secretary performs similar functions 
in connection with the election of Speaker, 23 Deputy Speaker 1 ). 

(iv) The Secretary has to prepare a list of business for each day of the session 
and a copy thereof has to be made available for the use of every member. 2 


(19) May, 16th Ed., p. 257. 

< 5 ?! 5 ordo . n * ° ur Parliament, 1952, p. 79. 
• l ' Campion, Introduction to Procedure 
‘."c ! hc » ousc of Commons, 1950, p. 79 ; May, 
lath Ed., p. 241. 

(22) R 3 of the Rules of the Council; 
K. 3 of the Rules of the House. 


(23) R. 6 of the Rules of the Council : R. 6 
of the Rules of the House. 

(24) R. 7 of the Rules of the Council. 

(25) R. 7 of the Rules of the House. 

(1) R. 8 of the Rules of the House. 

(2) R. 29 of the Rules of the Council ; R. 
31 of the Rules of the House. 
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(u) The Secretary has to receive notice of Questions 3 4 5 ; motions*; resolutions*: 
questions of privilege 6 ; motion for leave to introduce a Bill 7 8 ; amendments 6 

(wj He counts the votes from the Division Lists when there is a division on 
any debate. 9 

(mi) It is the duty of the Secretary to circulate to each member a copy of 
every notice or other paper which is required by the Rules of the Council or the 
House to be made available for the use of members. 10 

(viii) It is the duty of the Secretary to prepare and publish a report of the 
proceedings of the Council at each stageevery report of a Select Committee. 13 

(**) 1 he Secretary shall have custody of all papers of the House or its Com¬ 
mittees and shall not permit any such paper to be taken away from the Parliament 
House without the permission of the Speaker. 13 

M The Secretary shall report to the House any petition to the House which 
is received by him. 1 * 

(**) When the Speaker (or the Chairman) is absent from New Delhi, the 
Secretary may, in case of urgency, authenticate a Bill on behalf of the Speaker 14 
(or Chairman, 16 as the case may be). 

(*”) When a Bill is passed by the House of the People and transmitted to the 
Council it shall be ccitihcd by the Secretary of the House at the top of the Bill 
that it has been passed by the House to which he belongs. 17 In the Council, this 
is done by a message signed by the Secretary. 1 * 

(Arm) In general, it is the duty of the Secretary to advise the Speaker or 
Chairman in the matter of exercise of all the powers and functions that belong 
to the Speaker or Chairman. 

Cl. ( 1 ) ! ‘Separate secretarial s/a//’.—-The word 'separate' indicates that the 
stalf of each House shall be independent of control from the other House. Of 
course, the Proviso says that posts common to both Houses may be created. This 
would, however, be possible only by agreement between the two Houses and only 
if a satisfactory arrangement between the two Houses as to the control over 
such officers by each House as regards matters concerning itself could be devised. 

The function of a Proviso is to except a case which would otherwise fall 
within the general language of the main provision to which it is engrafted (see 
Vol. 1, p. 38). The Pro\iso, therefore, indicates that the main part of cl. (1) intends 
that the stall of each House shall be normally separate from that of the other 
and shall work without any interference from the staff of the other House. It 
would also follow from cl. (3) that the control over the staff of the Council of 
States shall be a concern of the Chairman as the control of the staff of the House 
of the People shall be a concern of the Speaker. 

Cl. (2) s ‘Conditions of service of the Secretarial staff ’.—It is to be carefully 
noted that while provision is made in Art. 309 as to the regulation of the condi¬ 
tions of service of persons ‘serving the Union', special provision is made in the 
present Article as to the same subject relating to persons serving in the Secretariat 
of each House of Parliament. According to the canons of construction (Vol. I, 
pp. 31-2), this means that the general provisions contained in Part XIV of the 
Constitution relating to servants of the Union arc not to apply to servants of either 


(3) R. 40 of the Rules of the Council; 
R. 53. Rules of the House. 

(4) R. 168 of the Rules of the Council ; 
R. 204 of the Rules of the House. 

(5) R. 154 of the Rules of the Council ; 
R. 180 of the Rules of the House. 

(6) R. 188 of the Rules of the Council; 
R. 53. Rules of the House. 

(7) R. 62 of the Rules of the Council ; 
R. 84 of the Rules of the House. 

(8) R. 95 of the Rules of the Council ; 
R. 117 of the Rules of the House. 

(9) R. 254 (2) of the Rules of the Council ; 

r. 367 (4) (fc) of the Rules of the House. 


(10) R. 224 of the Rules of the Council; 
334 of the Rules of the House. 

(11) R. 260 of the Rules of the Council; 
;. 379 of the Rules of the House. 

(12) R. 92 of the Rules of the Council; 

[ 114 of the Rules of the House. 

(13) R. 383 of the Rules of the House. 

(14) R. 167 of the Rules of the House. 

(15) Proviso to r. 128 (I), Rules of the 

r (l6> Proviso to r. 135 of the Rules of the 

°(17) *R. 96 (2) of the Rules of the House. 
(18) R- 97 of the Rules of the Council. 
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House of Parliament except in so far as an application of these provisions is 
authorised by the law or the rules referred to in els. (2j-(3) of Art. 98. 

This is indeed essential for the independence of Parliament from the Execu¬ 
tive and it has already been pointed out (p. 549, ante) that even in England, the 
staff of the House of Commons arc servants of the House and are not subject 
to the control of the Executive like other civil servants, even though they may 
have to qualify themselves at the tests prescribed for the civil service. The same 
situation is envisaged by the present Article of our Constitution, viz., that the 
servants of the Parliament Secretariats shall form a class apart from the civ il 
servants of the Union and would be under a separate system of control and 
regulations. The Secretariat of Parliament shall thus be independent of the 
Executive Government. ,f 

Cl. (3) : Rules relating to the secretarial staff .—The power to make rules 
relating to the recruitment etc. of the servants of the Secretariat of either 
House is given by cl. (2) to Parliament. Until Parliament undertakes such legis¬ 
lation (no such law has yet been passed), this function will be exercised by the 
President in consultation with the Speaker or Chairman in relation to the staff 
of the two Houses, respectively. In exercise of this power, the President has 
made— 

(1) The Lok Sabha Secretariat (Recruitment and Conditions of Service) Rules, 
1955. 

(2) The Rajya Sabha Secretariat (Recruitment and Conditions of Service) 
Rules, 1957. 

The concluding words of the clause suggest that Parliament may, instead of 
legislating comprehensively, deal with certain matters, leaving the rest to be 
regulated by rules made under cl. (3). In such a case, the Rules shall have effect 
'subject to the provisions of the law’ made by Parliament. 


INDEX TO COMMENTS 

ARTICLE 98. 

Other Constitutions : England, 549. 

India : 

Functions of Secretary: (A) England. 549 ; (B) India, 549. 

Cl. (I): ‘Separate Secretarial staff'. 550. 

Cl. (2): ‘Conditions of service of the Secretarial staff*. 550. • 

Cl. (3): Rules relating to the Secretarial staff, 551. 

99. Every member of either House of Parliament shall, before 
taking his seat, make and subscribe before the 
members 0 ' afTirma,,on by President, or some person appointed in that behalf 

by him, an oath or affirmation according to the 
form set out for the purpose in the Third Schedule. 

Other Constitutions 

England .—A member of Parliament is, before taking his scat for the first 
m\’ (s Ct 3) ,rCd t0 takC ° alh ° r make affirmalion - b y thc Parliamentary Oaths Act, 


India 

Art. 99 ; ‘Before taking his seat’. 

°i' h is t, ) u * first act of a mcmhcr after his election or nomina¬ 
tion, to cither House of Parliament. 


rx 1 P0^s^°p’p' 1 '25!' AM ' mb, 7 Vo1 - 
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After the election of a new Parliament, while in England, the oath is taken 
by the members after the Speaker is elected and before the Speaker, in India, the 
members take their oath before the election of the Speaker and before a person 
appointed by the President. Members who are subsequently elected to fill vacan¬ 
cies, take their oath before the Speaker, under r. 5 of the Rules of the House of 
the People which says— 

"A member who has not already made or subscribed an oath or affirmation, in pursuance 
of Art. 99 of the Constitution, can do so at the commencement of a sitting of the House 
on any day after giving previous notice in writing to the Secretary.” 

Penalty for not taking oath —See Art. 104, post. 

Form of oath or affirmation. —See Form III, Sch. Ill, post. 

Analogous Provision. —Sec Art. 188 for corresponding provision for the State 
Legislature. 

100 (1) Save as otherwise provided in this Constitution, all 

, . ¥f questions at any sitting of either House or joint 

Voting in Houses, power A_. rl £ v ini • j 

of Houses to act notwith- sitting of the Houses shall be determined by a 
standing vacancies and majority of votes of the members present and 
quorum. voting, other than the Speaker or person acting as 

Chairman or Speaker. 

The Chairman or Speaker, or person acting as such, shall not vote 
in the first instance, but shall have and exercise a casting vote in the 
case of an equality of votes. 

(2) Either House of Parliament shall have power to act notwith¬ 
standing any vacancy in the membership thereof, and any proceedings 
in Parliament, shall be valid notwithstanding that it is discovered sub¬ 
sequently that some person who was not entitled so to do sat voted or 
otherwise took part in the proceedings. 

(3) Until Parliament by law otherwise provides, the quorum to 
constitute a meeting of either House of Parliament shall be one-tenth of 
the total number members of the House. 

(4) If at any time during a meeting of a House there is no quorum, 
it shall be the duty of the Chairman or Speaker, or person acting as such, 
cither to adjourn the House or to suspend the meeting until there is a 
quorum. 

Clause (1). 


Other CoNSTmmoNS 

(A) England .—All questions in the House of Commons are decided by a 
majority of votes of the members present and voting. The Speaker puts the 
questions to vote and declares the result which is then recorded in the Journal ot 
the House. Usually, he ascertains the result by the voices. But if the Speakers 
statement is challenged, he directs the lobby to be cleared, and again puts the 
question*: if his statement is again challenged, he directs the locking of the doors 
and directs the members to the ‘ayes’ and ‘nocs’ lobbies. But before doing th . 
he may ask the persons challenging his decision to rise and then give hi 
decision instead of directing a counting in the division lobbies. Voting i 
lobbies is technically called a ‘division*._ 

(20> S O. No. 34; Morrison, Parliament. 

1934, pp. 53-4 ; May, 15th Ed., p. 410. 
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Prior to 1906, refusal to vote might lead to suspension. Hut now, a mem her 
of Parliament is under no obligation to vote on any particular question. 

(a) It has been already stated (p. 536. ante), that owing to the impartial 
position of the Speaker, he never votes on any question except in the case of a 
'tic’ or equality of votes. Again, even when he thus votes in case of a tie, he bases 
his vote, "not upon his personal opinion of the merits of the measure, hut upon 
the probable intention of the House as shown by its previous action, or upon 
some constitutional principle,*' 31 for which he may take information from the 
Clerk of the House. For instance, the Speaker would, by tradition, vote in stub 
a way as to secure further discussion on the subject 3 * but there have been instances 
where the Speaker's casting vote has concluded the matter before the House.* 3 
In practice, he also gives reasons as to why he is giving his casting vote for or 
against the measure, though he is not bound to assign reasons. 

(b) The position of the Chairman of the House of Lords,—the Lord Chan¬ 
cellor, differs from that of the Speaker of the House of Commons. 

The Lord Chancellor performs, in the House of Lords, the functions assigned 
> n the House of Commons to the Speaker, but has not the same powers for 
maintaining order and controlling the course of debates. 

"He does not even decide which peer shall speak hut if more than one rise at once, and 
refuse to give way, the question who shall have the floor is decided bv House itself. Order 

in debate, also, is enforced not by him but by the Lords themselves .. In short, his 

functions arc limited to formal proceedings, and even in these he can he overruled bv the 
House." (Lowell). 

The rules of the House of Ix>rds arc so liberal that any peer may initiate a 
debate on a matter of public importance almost at anv time. 

In addressing the House, the Lord Chancellor has precedence by courtcsv, 
but though he has an ordinary vote of a peer, he has no casting vote like that of 
the Speaker. In practice he is always made a peer, but this is not a legal necessity. 
If a peer, he can of course, as such, take part in debate: but otherwise not. 

(B) Canada. —Sec. 36 of the British North America Act says— 

"Questions arising in the Senate shall be decided by a majority of voices, and the Speaker 
shall iu all cases have a vote, and when the voices are equal the decision shall be * 100100(1 to 
be in the negative." 


So, the Speaker of the Senate has an ordinary vote but no casting vote : in 
case of a tic, the motion will be lost. • 

Sec. 49, on the other hand, provides— 

"Questions arising in the House of Commons shall be decided by a majority of voices 
other than that of the Speaker, and when the voices arc equal, but not otherwise, the Speaker 
shall have a vote.” ' 


vote. 


So, the Speaker of the House of Commons has a casting vote but no ordinary 


(C) Australia. —Secs. 23 and 40 of the Australian Constitution Act exactly 
correspond to Secs. 36 and 49 of the British North America Act, respectively. 

(D) Fifth French Republic.—The usual procedure in cither Chamber is that 
a simple majority of persons voting decides a question, but there arc certain pro¬ 
visions in the Constitution requiring a special majority in some cases— 

(a) A majority of the members of the Assembly is required for requisitioning 
an extraordinary session of Parliament (Art. 29). 

(fc) When there is a disagreement between the two Chambers over the passing 
of an ‘organic law' the decision of the Assembly shall prevail, provided it is bv 


(21) Lowell. Government of England, 
Vol. I, p. 262 ; see also Munro. Govern¬ 
ments of Europe, 1947, p. 197. 

(22) May, 16th Ed., p. 435. 

(23) The latest instance of the Speaker’s 
exercise of the casting vote was on May 1, 

C2—70 


1950. when the Speaker saved the Attlee 
Government from defeat bv casting his vote 
against the motion to reduce the estimate of 
supplies for the Ministers of Transport alleg¬ 
ing discrimination against road transporta¬ 
tion services which had not been nationalised. 
(Statesman, Calcutta, 3-5-50, p. 51]. 
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an absolute majority of its members (Art. 46). If the organic law relates to the 
Senate, it must be passed in both Chambers, in a similar manner (Art. 46, para. 3). 

(c) A motion of censure against the Government shall be carried only by the 
vote of a majority of the members of the Assembly (Art. 49, para. 2). 

(E) West Germany.—An. 42 (2) of the West German Constitution, 1949 
provides— 

“Decisions of the Bundestag require a majority of votes cast unless this basic law provides 
otherwise.” 

(F) Ceylon. —Sec. 18 of the Ceylon (Constitution) Order in Council, 1946, is in 
the same language as Cl. (1) of Art. 100 of our Constitution. Under the Constitu¬ 
tion of Ceylon, the only case in which a special majority [$ of the total number, of 
members of the House of Representatives) is required, is amendment of the Cons¬ 
titution [Sec. 29 (4), Proviso). 

(G) Japan. —Art. LVI of the Japanese Constitution says— 

"All matters shall be decided, in each House, by a majority of those present except as 
elsewhere provided in the Constitution. In case of a tic, the presiding officer shall decide 
the issue.” 

(H) Government of India Act, 1935. —Sec. 23 (I) of that Act was exactly similar 
to Art. 100 (1) of our Constitution. 


India 

Cl. (1 ) : Decision by majority of votes. 

This clause lays down that except in the cases otherwise provided by the 
Constitution, all questions at any sitting of either House or at any joint sitting, 
shall be determined by a majority of votes of the members present and voting on 
the question. 

The constitutional provisions that require a special majority are: Arts. 61 (2) 
( b ); 61 (4); 90 (c); 94 (c) ; 108 (4); 124 (4); 218 ; 249 (1); 368. 

4 Other than the Speaker or person acting as Chairman or Speaker J . —-These 
words lay down that not only the Speaker himself but the Deputy Speaker or 
any other member acting for the time being as Speaker under cl. (1) or (2) of 
Art. 95 shall lose his right to vote in the first instance. The same disability 
attaches to the Deputy Chairman or any other member presiding under Art. 91. 

How a question is determined. 

The procedure for determining the majority vote upon any question in cither 
House is as follows. The determination by the Speaker or the Chairman, accord¬ 
ing to the following procedure, is final. 

"(I) On che conclusion of a debate, the Speaker shall put the question and invite those 
who arc in favour of the motion to say 'Aye' and those against the motion to say ‘No’. 

(2) The Speaker shall then say: "I think the Ayes (or the Noes, as the case may be) have 
it”. If the opinion of the Speaker as to the decision of a question is not challenged, he shall 
say twice: 'The Ayes (or the Noes, as the case may be) have it” and the question before the 
House shall be determined accordingly. 

(3) If the opinion of the Speaker as to the decision of a question is challenged, he may, » 
he thinks fit, ask the members who are for 'Ave' and those for ‘No’ respectively to rise in their 
places and, on a count being taken, he may declare the determination of the House. In such 
a case, the names of the voters shall not be recorded. 

(4) (a) If the opinion of the Speaker as to the decision of a question is challenged and he 
does not adopt the course provided for in sub-rule (3) above, he shall order a 'Division to he 
held, (fc) After the lapse of two minutes, he shall put the question a second time and declare 
whether in his opinion the 'Ayes’ or the *Noes' have it. (c) If the opinion so declared is a ^ a JP 
challenged, he shall direct the 'Aves' to go into the right Lobby and the 'Noes’ into the 
Lobby. In the 'Ayes’ or ‘Noes’ Lobbv as the case may be each member shall call, out ni* 
Division number and the Division Clerk, while marking off his number on the Division » 
shall simultaneously call out the name of the Member, (d) After voting in the Lo _y bI ^ „ 
completed, the Division Clerks shall hand over the Division Lists to the Secretary, who - 
count the votes and present the totals of ‘Ayes’ and 'Noes’ to the Speaker, (e) The result 
Division shall be announced by the Speaker and shall not be challenged. (/) A membe 
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is unable to* go to the Division Lobby owing to sickness or infirmity may, with the permission 
of the Speaker, have his vote recorded either at his seat or in the Members' Lobby, (g> If a 
member finds that he has voted by mistake in the wrong Lobby, he may be allowed to correct 
his mistake provided he brings it to the notice of the Speaker before the result of the division 
is announced. ( h ) When the Division Clerks have brought the Division Lists to the Secretary's 
table, a member who has not up to that time recorded his vote but who then wishes to have 
his vote recorded may do so with the permission of the Speaker."* 4 

Thus, ordinarily, a question is decided by the Speaker’s estimate of the 
majority of members voting being for or against the motion according to their 
voices. But when the Speaker’s estimate is challenged, the decision takes place 
by a ‘Division’, which means the separation of the members into two lobbies 
for the purpose of actually counting the members voting for and against the 
question. The announcement by the Speaker of the result of a Division is final. 
Instead of ordering a Division, the Speaker has the discretion to count the 
votes by asking the members to rise in their places (sec p. 554, ante). 


Speaker’s and Chairman’s casting vote. 

Our Constitution places the Presiding Officers of both Houses on the same 
footing, by denying tnc right to vote to both of them and enjoining both to 
exercise a casting vote in case of a tie (Cl. (I)J. The words ‘shall exercise’ make 
it obligatory 7i for the Presiding Officer to exercise his casting vote in case of a tic. 

The exercise of the Speaker’s casting vote in any division cannot be the 
subject of a discussion. 1 


Restrictions upon the right to vote. 


Generally speaking, a member, who is not disqualified from voting, is entitled 
to exercise his right of vote in any manner he likes. Thus— 

A member who has signed the Report of the Select Committee on a Bill is 
not debarred from voting on the Bill in a way contrary to the report of the 
Select Committee.* 


But in England there arc certain general limitations upon the right of a 
member to vote on particular questions, and those limitations were applied in 
India, prior to the commencement of our Constitution. 3 One of these is pecuniary 
interest. 

If a member has a direct pecuniary interest in a question, as distinguished 
from the interest of the rest of the subjects in that question, he should not vote 
on that (jucstion, and the Chair may disallow the vote of a member having such 
interest, if objection is taken against his vote. 4 The following points should be 
noted in this connection— 


(i) An objection to the vote of a member on the ground of personal interest 
can only be taken by way of a substantive motion moved immediately after a 
division is completed, that the vote of the member in question be disallowed. 
The objection cannot be raised as a point of order. 4 

(ii) When an objection motion of the above nature is moved, the member 
whose vote is objected to, shall have a right to speak, but he should withdraw 
before the question founded on the objection motion is proposed. 4 

(fit) Though a person who has a direct pecuniary interest is not entitled to 
vote, he is not debarred from proposing a motion or amendment relating to the 
Bill. 4 


(24) Rr. 252-4 of the Council; r. 367 of the 
Rules of the House. 

(25) Cf. May, 16th Ed., p. 435. - 

(1) (1936) L.A. Deb., Vol. Ill, 2408. 

(2) L.A. Deb., 15-9-22, p. 615. 

(3) Cf. L.A. Deb., 26-1-25, pp. 250-51. 


(4) May. 16th Ed., pp. 439-443 : r. 151 
of the House of Commons Manual. 1951, 
P- 102 : 431 Com. Hans. 5. S. 1614. A 
corresponding rule has been adopted in the 
Houses of the Canadian and Australian 
Parliaments by Standing Orders («*.£.. S.O. 
11 of the Canadian House of Commons). 
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So far as our House of the People is concerned, tht English principles have 
been generally adopted by engrafting a provision in r. 371 of the House as follows: 

“If the vote of a member in a division in the House is challenged on the ground of 
personal,* pecuniary or direct interest in the matter to be decided, the Speaker may, if he 
considers necessary, call upon the member making the challenge to state precisely the 
grounds of his objection and the member whose vote has been challenged to state his case 
and shall decide whether the vote of the member should be disallowed or not and his 
decision shall be final. 

Provided that the vote of a member or members is challenged immediately after the 
division is over and before the result is announced by the Speaker. 

Explanation .—For purposes of this rule the interest of the member should be direct, 
personal* or pecuniary and separately belonging to the person whose vote is questioned and 
not in common with the public in general or with any class or section thereof or on a 
matter of State policy.” 

There are no corresponding rules in the Council of States and it is debatable 
whether the Chair can under our Constitution claim a discretionary power to 
disallow a vote on such ground when the grounds of disqualification arc speci¬ 
fically enumerated in Arts. 101-2, and cl. (1) of Art. 100 implies that any member 
who is not disqualified by any of the provisions of the Constitution and is present 
in the House has a right to vote. It is also to be noted that in England, there 
is a distinction between private and public bills and the disqualification is never 
applied to public bills* and to matters of State policy.* There is no distinction 
in India between private and public bills. So even from this point of view, the 
scope for application of the English principle becomes narrower in India. 

Of course, it is a question of dignity for the member himself whether he 
should abstain from voting on a matter in which he has a personal and pecuniary 
interest; but disallowance of his vote by the Chair is a different thing. 

Analogous Provision .—The provisions of Art. 189 (I), regarding the Houses 
of the State Legislature, arc identical. 


Clause (2). 

Other Constitutions 

(A) Ceylon.— Sec. 19 of the Ceylon (Constitution) Order in Council, 1946, is 
identical with Cl. (2) of Art. 100 of our Constitution. 

(B) Government of India Act, 1935 .-So was Sec. 23 (2) of the Act of 1935. 


India 

Scope of Cl. (2) x Proceedings when not to be invalid. 

The clause contemplates that there is a Legislature duly constituted and 
brought into existence, and it is subsequently discovered that some persons have 
sat or voted without making and subscribing an oath or affirmation. It does 
not cure the defect of an omission to make a notification under s. 74 ot tne 
Representation of the People Act. 1951.' A summons for a session cannot cure 
such an initial defect which cuts at the root of the Legislature itself. 


Clauses (3-4). 

Other Constitutions 

(A' England.—(1) 40 members, including the Speaker, (i.e., about 7 per cent 
of the membership) form the quorum in the Hou se of Commons. If it is brough^ 

---- .... . i< . . 


(5) In the House of Commons, interest 
other than pecuniary does not affect a mem¬ 
ber’s right to vote (May. 16th Ed., p. 443). 
The wording of the above rule of our 
House of the People appears to be. de f«t.ve 
unless a rule contrary to the English practice 
were intended to be laid down. 


(6) Thus, a Minister is not disqualified 
from voting on a motion for reduction ot 
minister’s salary ((1946) 431 Com. Hans. 5. 

'rffvinod v. State of Himachal Pradesh. 
(1959) Supp. (1) S.C.R. 160: A. 19^9 S.G. 
223. 
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Art. 100(3-4)] 

rn the notice of the Speaker that 40 members arc not present in the House, the 
Speaker orders for the withdrawal of strangers and allows 2 minutes ume for 
the members from other parts of the building to assemble. 1.he mem ers arc 
then counted twice, and if the number present is still found to be not draw 

House adjourns till the next silling day.- In practice, a memk »o raw 

the attention of the Speaker to absence of quorum, except for purposes ol ohstruc 
tion •• and the Speaker allows business to be done without a quorum unless . ime 
member asks iof a count or unless there arc less than 40 members toting at a 
division • There is no adjournment fot want of quorum when the business be o 

thC m) U I S n ; S he a Hor g of fcA richer hand, only three members constitute 
a quorum for business other than legislation, while a quorum of 30 members is 
necessary for passing Bills. 

(B) U.S.A. —Art. I. Sec. 5 (1) of the Constitution says- 
• A majority of each House shall constitute a quorum to do business.' 

The Constitution leaves to each House to determine how the presence of a 
quorum sh^l be determined- [Art. I Sec. 5 (2,|. In practice ,s determined 
from the journal kept by the Clerk of the House. 

(Cl Australia. —Sec. 39 of the Australian Constitution Act provides- 

of the House for the exercise of its powers. 

Sec 22 makes similar provision for quorum in the Senate. 

<D! Canada, —Sec. 48 of the British North America Act provides- 
' ; , . . «>« nf ihr Hou'C of Commons shall be necessary to 

co„.;r,e rs'd the”Houexercise o< Us power, a,,.! .or .ha. purpose die 
Speaker shall be reckoned as a member. 

Sec. 35 makes similar provision in the case ot the Senate.-thc quorum ,n 
<hat (E^Cey/om—Sc^ 20 of the Ceylon (Constitution) Order in Council, 1946, 

pro •uT.py .i r « 

is drawn to the fact that thereJ»rc. ( h House of Representatives, fewer than twenty 

"" Chnmbcr ' 

adjourn the sitting without question put. 

(F) Japan.— Art. 56 of the Japanese Constitution says— 

Business canno, be Irsnsaued in either House un.es, a, leas, one,birr, of .he to.,., 
membership is present.’ 

(G) Government of India Ac,. 7935.-Sec. 23 (3) of the Ac, of 1935 was- 

If at any lime during a meeting of a *«" 

or to siupend the n,ee,in R unti. a, leas, 

one-sixth of the members are present. 


India 

Cls. (3)-(4) : Absence of Quorum. 

- i ---^-.. __ — (10) V. s. V. Damn. (1892) 144 U.S. 1 (5). 


(8) Hood Phillips, Constitutional Law, 

1962, p. 203 ; May, Parliamentary Practice. 

16th Ed., pp. 331-3. . c — 

(9) Cf. Jennings. Constitution of Ceylon, 
p. 172 ; Jennings, Parliament, 1948, p- /5- 


(II) Cf. Jennings. Constitution of Ceylon, 
p. 171 ; Munro Governments of Europe. I94«. 



558 


The Constitution of India 


[Part V 


the House may continue sitting unless the Speaker’s attention is drawn to that 
fact by some member,—it seems that under our Constitution, the Speaker shall 
have a duty 12 to ascertain that fact suo motu, if any doubt arises in his mind. 
But instead of adjourning, he shall have the power to suspend the business 
the House for any length of time in order to allow members to assemble. 13 
the Speaker finds that there is no quorum, he must adjourn the House. 14 

It is to be noted, however, that if any business is in fact transacted when 
there was no quorum, its validity would not be open to attack on that ground 
[Art. 122 (1), post}. 

The quorum in either House of our Parliament, is one-tenth of its member¬ 
ship, i.e .,— 

For the House of the People: y^=51. 


For the Council of States: 



The Speaker (or the Chairman) is counted for the purposes of quorum. 

Quorum during 4 lunch hour’. 

In the House of Commons, S.O. No. 28 provides that no counting of the 
House for ascertaining the quorum shall take place between specified hours of a 
when attendance is normally thin. 13 

Following this practice, it has been directed in our House of the People that 
no counting shall take place during lunch hour during midday sessions. In 
view of the words ‘until Parliament by law otherwise provides’ in cl. (3) and the 
words 'shall be the duty’ in cl. (4) of the present Article, however, it is debatable 
whether the Speaker can, in the absence of a law contemplated by cl. (3), 
dispense with the quorum during any part of a sitting. Realising this constitu¬ 
tional position, the Speaker observed that the practice might be adopted as a 
‘convention’. 14 A convention, however, cannot go against the express provisions 
of the Constitution. 

Analogous Provision.— Cf. Art. 189 (3)-(4), relating to the State Legislature. 
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Disqualifications of members 

101 . (1) No person shall be a member of both Houses of Parlia- 
„ . ment and provision shall be made by Parliament 

by law for the vacation by a person who is chosen 
a member of both Houses of his seat in one House or the other. 

(2) No person shall be a member both of Parliament and of a House 

of the Legislature of a State 17 .. and if a person is chosen a 

member both of Parliament and of a House of the Legislature of 18 a State, 
then, at the expiration of such period as may be specified in rules made by 
the President, that person’s seat in Parliament shall become vacant, unless 
he has previously resigned his seat in the Legislature of the State. 

(3) If a member of either House of Parliament— 

(a) becomes subject to any of the disqualifications mentioned in 

clause (1) of article 102, or 

(b) resigns his seat by writing under his hand addressed to the 

Chairman or the Speaker, as the case may be, 
his seat shall thereupon become vacant. 

(4) If for a period of sixty days a member of either House of 
Parliament is without permission of the House absent from all meetings 
thereof, the House may declare his seat vacant: 

Provided that in computing the said period of sixty days no account 
shall be taken of any period during which the House is prorogued or is 
adjourned for more than four consecutive days. 

Clause (1). 

Other Constitutions 

(A) England .—Double membership is avoided by the rule that none but a 
peer may sit in the House of Lords. On the other hand, a peer is disqualified to 
be elected to the House of Commons and if a sitting member of the House of 
Commons be made a peer, the House may declare his scat vacant.*• 

(B) Australia. —Sec. 43 of the Australian Constitution Act says— 

*A member of cither house of Parliament shall be incapable of being chosen or of sittine 
as a member of the other House.” 

(C) Canada .—The prohibition is one-sided. Sec. 39 of the British North 
America Act says— 

"A senator shall not be capable of being elected or of sitting or voting as a member of the 
House of Commons." 

(D) Eire. —Art. 15 (14) of the Constitution of Eire, 1937. provides— 

"No person may be at the same time a member of both Houses of the Oireachtas, and, if 
any person who is already a member of either House becomes a member of the other House, 
nc shall forthwith be deemed to have vacated his first seat.” 

(E) Japan. —Art. 48 of the Japanese Constitution says— 

"No person shall be permitted to be a member of both Houses simultaneously.” 

(F) French Republic. —Art. 24 of the French Constitution of 1946 was similar 
to Art. 48 of the Japanese Constitution, quoted above. Under the 1958 Constitution, 
the matter may be regulated by law. 

(17) The words "specified in Part A . . . 

First Schedule" have been omitted by the 
institution (Seventh Amendment) Act. 


(18) The word ‘such' was omitted bv 
ibid. 

(19) Keith, Constitutional Law, p. 61 n. ; 
May 16th Ed., p. 194. 



560 


The Constitution of India 


' [PartV 


(G) Ceylon. Sec. 13 (1) of the Ceylon (Constitution) Order in Council, 1946, 
provides— 

„ J *K! Cna ^. r ». Sh ?i , ** di t s< iualified for being elected or appointed or for sitting or voting as 
a member of the House of Representatives. ’ 6 * 


Sec. 24 (1) (c) provides— 

"The scat of a member of Parliament shall become vacant—if he is elected or appointed 
a member of the Senate.” 


So, under the Constitution of Ceylon, a senator cannot be a member of the 
House of Representatives at all. On the other hand, a member of the House of 
Representatives can become a senator, but he would thereby vacate his seat in 
the House of Representatives, automatically. 

(II) Government of India Act, 1935.—Cf. Sec. 25 (I) of that Act. 


India 

Cl. (1 ) : Double Membership in Parliament. 

It is left to Parliament to provide by law in which House a person shall 
vacate his seat in case he is chosen a member of both Houses of Parliament. 

By ss. 68-69 of the Representation of the People Act, 1951, Parliament has 
provided as follows— 

"68. Vacation of seats when elected to both Houses of Parliament. -(I) Any person 
who is chosen a member of both the House of the People and the Council of States and who 
has not taken his scat in cither House may. by notice in writing signed by him and delivered 
to the Secretary to the Election Commission within ten days from the date, or the taler of the 
dales, oti which he is so chosen, intimate in which of the Houses he wishes to serve, and 
thereupon, his seat in the House in which he does not wish to serve shall become vacant. 

(2) In default of such intimation within the aforesaid period, his seat in the Council of 
States shall, at the expiration of that period, become vacant. 

(3) Any intimation given under sub-section (1) shall be final and irrevocable. 

(4) For the purposes of this section and section 69. the date on which a person is chosen 
to be a member of either House of Parliament shall be. in case of an elected member, the date 
of his election and in the case of a nominated member, the date of first publication in the 
Gazette of India of his nomination. 

69. Vacation of seats by persons already members of one House on election to 
other House of Parliament. —(I) If a person who is already a member of the House of the 
People and has taken his seat in such House is chosen a member of the Council of States, 
his sent in the House of the People shall, on the dale on which he is so chosen become ’vacant 

(2) If a person who is already a member of the Council of States and has taken hi. 
scat in such Council is chosen a member of the House of the People, his seat in the Council 
of States shall, on the date on which he is so chosen, become vacant. 


Clause (2). 

Simultaneous Membership of Parliament and State Legislature. 

While Cl. (1) prohibits simultaneous membership of both Houses of Parlia¬ 
ment Cl (2) prohibits simultaneous membership of a House of Parliament and o 
a State Legislature. While the question of vacation of one of the seats in th 
former case is left to be determined by law made by Parliament.—in the la 
c : r i s to be determined by rules made bv the President. The President h.. 
m icle the Prohibition of Simultaneous Membership Rules, 195(P as follows 

»i These rules mav be called the Prohibition of Simultaneous Membmhip Rules^195 

■.mmmmmrn 

shn’l be fourteen days from the date f P f W ^ ‘ dcc!arafion that hc has b^n so chosen . . ■ 

~ (20) Not. No. F. 46/SO C. Gazelle of India, 

26-1-50. Extraordinary, p. 6/8. 
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Legislatures of all such States shall become vacant, unless he has previously resigned his scat 
in the Legislatures of all but one of the States, shall be ten days from the later or. as the 
case may be, the latest of the dates of publication in the Official Gazettes of such States of 
the declarations that he has been so chosen.” 


Multiple elections to the same House. 

Analogous to the situation dealt with in Cls. (1) and (2) of Art. 101, there 
is the situation arising when a person is elected to more than one seats in the 
same House of Parliament or of a State Legislature. For this provision has been 
made by Parliament legislating under its power over elections. S. 70 of the 
Representation of the People Act, 1951 provides— 

"If a person is elected to more than one seat in either House of Parliament or in the 
House or either House of the Legislature of a State, then, unless within the prescribed time 
he resigns all but one of the scats by writing under his hand addressed to the Speaker or 
Chairman, as the case may be, or to such other authority or officer as may be prescribed, 
all the seats shall become vacant.” 


Clause (3). 

Other Constitutions 

(A) England .—By an ancient custom, a member of the House of Commons 
is not permitted to resign : but if a member insists on being relieved of his seat, 
he applies to the Chancellor of the Exchequer to be appointed steward of the 
Chiltcrn Hundreds, which is a sinecure ‘office of profit’ within the meaning of 
the Placemen Act of 1705. As soon as the appointment is made, the member 
loses his scat. He thereafter resigns the office of steward and thus keeps the 
office open for some other member who may desire to vacate his scat. 

The above procedure has not been affected by the House of Commons 
Disqualification Act, 1957. Besides, s. 6 of that Act provides that if a person who 
is disqualified by that Act to be a member of the House of Commons is elected, 
his election shall be void, while if a silting member incurs such a disqualification 
his scat shall become vacant. 

(B) U.S.A .—A member of the House of Representatives may resign his scat 
by handing over to the Speaker his written resignation. 

(C) Ceylon .—Sec Sec. 24 (1) of the Ceylon (Constitution) Order in Council, 
1946. 

(D) Government of India Act, 1935. —Sec. 25 (2) of the Act of 1935 was also 
similar. 


India 

Cl. (3) : Vacation of seat by a member. 

This clause provides the contingencies upon the happening of which and the 
time from which a member’s scat shall be ‘vacant’. 

Sub-cl. (a) : Post-election disqualification. 

The word ‘becomes’ refers to disqualifications incurred by a member 
subsequent to his election 21 and not to disqualifications existing at the time of 
election. 

The word ‘thereupon’, suggests that a member is deemed to have vacated his 
seat as soon as he incurs any of the disqualifications mentioned in Art. 102 (11. 
Of course, if any dispute arises, the onlv mode of settling the dispute is as laid 
down in Art. 103 (1), and until the President gives his decision under that 
Article, it cannot be said to have been determined that the member Tias become 
subject’ to any of the disqualifications. The question naturally arises, from which 

(21) Election Commn. v. Venkata. (1952- 
54) 2 C.C. 450 (453): (1953) S.C.R. 1144. 
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moment would the President’s decision become operative. It seems to be clear 
that the President’s decision would operate restrospectively, because the question 
for decision of the President under Art. 103 (I) is—whether a member ‘has become’ 
subject to the disqualification. 

Once, therefore, the President gives his decision, the member shall be deemed 
to have vacated his seat from the moment when he had incurred the disqualifica¬ 
tion, e.g., by reason of insanity, insolvency. It is to be noted that such retrospec¬ 
tive vacation of seat will not affect the proceedings of the House in which the 
disqualified member had taken part in tnc meantime, for, Art. 99 (2) says that 
'any proceedings shall be valid notwithstanding that it is discovered subsequently 
that some person who was not entitled .... took part in the proceedings’. 

The only other question is that of penalty under Art. 104. But Art. 104 
makes knowledge of disqualification an essential condition for the liability to 
penalty under that Article and it is for the House to judge whether the member 
in question had ‘knowledge’ of the disqualification before the President gave his 
decision or at any other time when his disqualification came to be discovered. 


Pre-election disqualification. 

The words ‘becomes subject’* 1 refers to a disqualification arising after a person 
has been elected as a member and that a prc-clcction disqualification is not included 
within the purview of the present clause. In other words, if a person, after having 
been elected, incurs any of the disqualifications mentioned in Art. 102 (1), his 
scat shall become forthwith vacant. 

If, however, the person had incurred the disqualification prior to his election, 
and should not, therefore, have been declared elected, the present clause would 
not apply and the only means to unseat such a member would be an election 
petition (Art. 329 (6)]. But disqualification under Art. 102 or 191 was no ground 
for setting aside an election on an election petition under s. 100 of the Represen¬ 
tation of the People Act (XLII of 1951) as it then stood. The Supreme Court 
advised that this lacuna should be removed by amending this Act.* 1 

In pursuance of this advice, the Representation of the People Act, 1951 has 
been amended by Act 27 of 1956 to substitute s. 100 and sub-sec. (I) (a) of the 
section now provides that an Election Tribunal shall declare the election of the 
return candidate to be void if the Tribunal is of opinion 

"that on the date of his election a returned candidate was not qualified, or was dis¬ 
qualified, to be chosen to fill the seat under the Constitution or this Act." 


Sub-cl. (b) : Resignation. 

The word ‘thereupon’ means that as soon as a member hands over his written 
resignation to the Chair, he ceases to be a member forthwith. It would seem that 
no proceedings for contempt can go on against him as a member, after the 

*No such problem arises in England, for a Member of the House of Commons 
cannot unilaterally resign his membership. 

But since the House has the power to punish even strangers for contempt, 
it is arguable that once the House initiates proceedings in contempt against a 
member and is in seisin of the matter, the member cannot render the proceedings 
infructuous by tendering resignation.” Of course, in such a case some ot tn 
penalties in contempt may no longer be enforceable, e.g., expulsion trom 

House.* 3 _ 

(22) Pari. Deb.. 24-9-51. Pt. II. col 3250. 

23 In the Mudfzal case, the Member 
tendered his resignation and withdrew from 
he House before the House could pass its 
resolution for expulsion of the Member for 
breach of privilege and the House eventually 
passed a Resolution which was. pnma face, 
ineffective: 


-That this House .... resolves that Shn 
Mudgal deserved expulsion from the 
and further that the terms of the 
lion letter he has given .... col ? s,l * u „ , 5 ra . 
contempt of this House which only • PPUj 
rates the offence.” TParl. Deb., 24-9-51. 

Pt. II. col. 3250 el seq.]. 
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Procedure relating to resignation. 

The Constitution simply says that the resignation must take place by writing 
addressed to the Chair. Besides, the Rules of Parliament ha\e laid down the 
following procedure relating to the matter: 

"(I) A member who desires 10 resign his scat in Parliament shall intimate, in writing, 
under his hand addressed to the Speaker, his intention to resign his scat in Parliament in the 
following form and shall not give any reason for his resignation: — 

"To 

The Speaker of Parliament, 

New Delhi. 

Sir, 

I hereby tender my resignation of my scat in Parliament with effect form 14 * 11 . 


Date. Yours faithfully, 

Place. Member of the House: 


Provided that where any member gives any reason or introduces any extraneous matter 
the Speaker may. in his discretion, omit such words, phrases or matter and the same shall 
not he read out in the House.’" 

(2) As soon as may be. the Speaker shall, after he has received an intimation in writing 
from a member under his hand resigning his scat in the House, inform the House that 
such member has resigned his scat in the House. When the House is not in session, the 
Speaker shall inform the House immediately after it reassembles. 

(3) As soon as may be, after the Speaker has received such intimation, the Secretary 

shall cause the information to be published in the Gazette and forward a copy of the 

notification to the Election Commission to take steps to till the vacancy thus caused."' 

Jurisdiction of Courts in the matter of resignation. 

The Travancorc High Court 2 has held that resignation under the present 
clause must be a voluntary act of the Member and that, accordingly, a Civil 
Court has the jurisdiction io enquire whether a letter of resignation was a void 
document on the ground that it was forged or obtained by torcc or fraud, and 
to direct the Speaker to allow the Member to take bis or her seat upon the decla¬ 
ration that he or she had not lost the scat by the alleged resignation. 

It is submitted that the decision is not free from doubt, for, the Court would 
be prinia facie barred by Art. 122 (2) to entertain the case since the resignation 

of a sitting Member may be said to be a part of the ‘business* of the House and 

since the Constitution provides that the resignation is to be addressed to the 
Speaker, the Speaker is an officer empowered within the meaning of Art. 122 (2). 
Whether the Member is entitled to relief from the House itself is a different 
question but it is seriously debatable whether the Court has the jurisdiction to 
interfere in such circumstances. 


Clause (4). 

Other Constitutions 

(A) England .—There is, at present, no legislative or other sanction for com¬ 
pelling the attendance of members* and the only check is the watchfulness of the 
electorate. 


(24-25) It is submitted that the words 'with 
effect from’ might create difficulties which 
arc not envisaged by the Constitution. 
As has been already stated the constitutional 
provision in Art. 101 (3) (6) lays down that 
the resignation shall be effective immediately 
after the letter of resignation is delivered. 
The member cannot, therefore, have any 
option to fix any date previous or subsequent, 
from which his resignation shall have effect. 


(1) R. 240 of the Rules of the House ; 
R. 213 of the Rules of the Council (the form 
has not been prescribed by the Rules of the 
Council). 

(2) Thankamma v. Speaker, A. 1952 
T.C. 166. 

(3) Hollinshcad v. Hazleton, (1916) 1 A.C. 
428 (437). 
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(B) Australia .—Rules of the Australian House of Representatives provide that 
members must attend the House unless leave of absence is given by the House 
on a motion stating the cause. 4 

(C) Ceylon.— Sec. 24 (1) ( e ) of the Ceylon (Constitution) Order in Council, 1946 
says— 

"The seat of a member of Parliament shall become vacant—if, without the leave of the 
House of Representatives first obtained, he absents himself from the sittings of the House 
during a continuous period of three months.” 

(D) Government of India Act, 1935. —Cl. (4) of Art. 101 of our Constitution 
is taken verbatim from Sec. 25 (3) of the Government of India Act, 1935. 


India 


Cl. (4) : Vacation by absence. 

A member docs not automatically vacate his scat in cither House by absence 
for any length of time. But if he remains absent for a continuous period of 
60 days (excluding periods of prorogation or adjournment over 4 days consecutively), 
the Iiousc may declare his scat vacant, by a resolution. It is not obligatory upon 
the House to pass such a resolution. 

While the circumstances mentioned in cl. (3) of Art. 101 automatically cause 
a vacancy, the absence under Art. 101 (4) causes a vacancy only if the House 
considers it fit to unseat the member and declares the scat vacant. 4 4 


Procedure relating to permission to remain absent. 

(A) When a member seeks permission of the Council of States to remain 
absent for a period of 60 days or more, the following procedure has to be followed': 

(1) Such member must make an application in writing to the Chairman, 
stating the period for which he seeks permission to be absent from the Council. 

(2) After the receipt of such application, 4 the Chairman shall, as soon as 
may be, read out the application to the Council and ask— 

"Is it the pleasure of the Council that permission be granted to such and such a member 
for remaining absent for all meetings of the Council for such and such penod? 

If no one dissents, the Chairman shall say— 

'Permission to remain absent is granted’. 


But if any dissentient voice 'is heard, the Chairman shall take the sense of 
the Council and thereupon declare the determination of the Council. 

(3) No discussion shall take place on any question before the Council under 

l ' 1 ' S 6 (4*) The Secretary shall communicate the decision of the Council to the 

meiT (B) r in the House of the People, the procedure is slightly differem hiasmuA 
t L\ House has provided for a Committee on ‘Absence of Members from 
Sitting* of the House’* and it is obligatory to refer to this Committee ah apph- 
for i eavc 0 f absence. The Report of the Committee is considered by the 
House and t^ dfeision of the Housl is communicated by the Secretary to the 
Member concerned. _ 


(4) S. O. 34, Australian House of Repre¬ 
sentatives. 

(5) Ansumali v. Stale of XV. B., A. 1952 
Cal. 632 (637). 

(6) Usually the House condones the 
absence. For an instance when a seat was 


dared vacant, see (1956) H. P. Deb., Vol. 

(7) R 3 214 of the Rules of the Council. 

(8) In the House of the People, the appli- 
tion is referred to a Committee [see belo'H 

(9) Rr. 242, et seq. of the Rules of the 
Ouse. 
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Functions of the Committee on Absence of Members. 

The functions of this Committee 10 of the House of the People arc twofold— 

(i) To consider all applications from members lor leave of absence horn 
the sittings of the House. 

(ii) To examine every case where a member has been absent lor a period 
of 60 days or more, without permission from the sittings of the House and to 
report whether the absence should be condoned or circumstances of the case 
justify that the House should declare the scat of the member vacant. 

(i»i) After the report of the Committee is presented to the blouse, a motion 
may be moved by any member (except where the Committee has recommended 
that the leave of absence be granted or the absence condoned) that the House 
agrees or disagrees or agrees with amendment with the recommendations con¬ 
tained in the report. 


Procedure for declaring a seat vacant. 

A specific motion is required for declaring a seat vacant when a member has 
remained absent for a period of 60 days or more without leave of the House. 11m 
motion is moved by the Leader of the House or such other member to whom he 
may delegate this function. If the motion be carried, the Secretary shall cause 
the information to be notified in the Gazette and also forward a copy ol the 
notification to the Election Commission for taking steps to fill up the vacancy 
thus caused. 11 


Register of attendance. 

In order to ascertain whether a member has absented himself lor the period 
referred to in the present clause, each House of Parliament has opened a Register 
which is signed by every member who attends a meeting of the House on any 
day during the session. 


Absence from meetings of a Committee. 

Art. 101 (4) deals with absence from meetings of the House itself. The con¬ 
sequences of absence from meetings of a Committee arc not provided in the Cons¬ 
titution, but have been laid down in the Rules. Thus, r. 260 of the Rules of the 
House of the People 18 says— 

••If a member is absent from two or more consecutive sitting? of a ,Committec^without 
the permission of the Chairman, 


two or more v * _-7.—, . » 

motion may be moved in the House for the discharge of 


such' member from the Committee: , . . . .. 

Provided that where the members of the Committee are nominated by the Speaker such 

member may be discharged by the Speaker.” 
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India : 

Vacation of scat by a member, 561. 

Suh thV- R° St : C ! CC,i0n disqualification, 561 ; Pre-election disqualification, 562. 

the SSS'.PLtaSSSSrsS: c for " !i8na,ion ’ 563: J unsdic,ion of <*»«. “ 

Clause (4). 

Other Constitutions: 

l935, (/ 5 ) 64 En8lan<1, 563 1 (B) Aus,raIia ' 564 1 < C > Won, 564; (D) Government of India Act, 
India: - 

Vacation by absence, 564 ; Procedure relating to permission to remain absent. 564; 
r^ C nJ°Vs 0f B lhC Cora . m,ltce ° n Absence of Members, 565; Procedure for declaring a seat 
leant, 56a; Register of attendance, 565 ; absence from meetings of a Committee, 565. 


Disqualification 

membership. 


102 . (1) A person shall be disqualified for 
or being chosen as, and for being, a member of either 
House of Parliament— 


(a) if he holds any office of profit under the Government of India 
or the Government of any State, other than an office declared by Parlia¬ 
ment by law not to disqualify its holder ; 

(b) if he is of unsound mind and stands so declared by a com¬ 
petent Court; 

(c) if he is an undischarged insolvent; 

(d) if he is not a citizen of India, or has voluntarily acquired the 
citizenship of a foreign State, or is under any acknowledgment of 
allegiance or adherence to a foreign State ; 

(c) if he is so disqualified by or under any law made by Parliament. 

(2) For the purposes of this article a person shall not be deemed to 
hold an office of profit under the Government of India or the Govern¬ 
ment of any State by reason only that he is a Minister either for the 
Union or for such State. 


Clause (I). 

Other Constitutions 

(A) England. —The disqualifications for membership of the two Houses arc 
different and arc governed by separate statutes. 

I. House of Lords. —At present the only persons disqualified are—aliens, 
infants, bankrupts, persons convicted of treason and felony and persons expelled 
from the House permanently by a sentence of the House of Lords, acting in its 
judicial capacity. 13 

The disqualification of women" has been partially removed by the enact¬ 
ment of the Life Peerages Act, 1958, which empowers the Crown to confer life 
peerage on any person (including a woman) by virtue of which such person will 
rank as a born and also be entitled to sit and vote in the House of Lords. 

II. House of Commons.— The disqualifications for membership of the House 

of Commons arc laid down by common law as well as statutes. The principa 
categories of persons disqualified arc"— (a) aliens; ( b ) infants; (c) lunatics anc 
idiots; (d) bankrupts; (e) English and Scottish peers; (f) persons convictedl or 
treason and felony; (g) persons disqualified for h aving been guilty ° _ 

m (I 4, Viscoun. Rhondda's case (.922, A.C. ' 6 "‘ 
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practices at elections; (h) a returning officer at an election ; (i) the holders of 
certain offices or places of profit. 

The position relating to ‘offices of profit’ has been revolutionised by the enact¬ 
ment of the House of Commons Disqualification Act, 1957* e and deserves a special 
treatment. This statute replaces all previous statutes relating to this subject and 
forms an exhaustive code as to the offices or places of profit, the holders of which 
disqualify themselves for membership of Parliament, by enumerating them. It 
will no longer be necessary to apply precedents and common law principles to 
determine whether an office constitutes an 'office of profit’. The following persons 
are disqualified by the Act— 

(*) A person who holds any of the judicial offices enumerated in Part I of 
the First Schedule to the Act; 

(fi) Any person employed in the civil service of the Crown, whether in an 
‘established capacity’ or not and whether for the whole or part of his time ; 

(ill) Any member of the regular armed forces of the Crown ; 

(iv) Any member of the public police forces ; 

(v) A member of the Legislature of any country or territory outside the 
Commonwealth ; 

(vi) A member of any of the Commissions or tribunals specified in Part II 
of the First Schedule; 

(w«) Holders of the offices mentioned in Part III of the Fist Schedule ; 

(i'iii) The holders of political offices in excess of the number specified in 
s. 2 (1) of the Act. This means that Ministers as a class arc not exempted from 
the disqualification. Not more than 27 of the Ministers named in Part I of the 
Second Schedule and not more than 70 of the Ministers specified in both Parts I 
and II of the Second Schedule shall be entitled to sit and vote in the House at 
any one time. The maximum number of Ministers who are not disqualified will 
be maintained by the order of their appointment as Ministers, so that any 
Minister who is appointed after the quota is filled up will he disqualified from 
sitting or voting unless the number of sitting members is reduced by death or 
resignation. 

The lists in the First Schedule may be amended by a resolution of the House 
of Commons carried into effect by an Order in Council. 

Two classes of persons who were disqualified under the existing law have been 
exempted by the Act of 1957, viz., (a) Persons receiving any pension from the 
Crown ; (b) Any person receiving any contract, agreement or commission for or 
on account of the public service as was disqualified under the House of Commons 
Disqualification (Declaration of Law) Act, 1931. 

If the holder of a disqualifying office is elected, his election is void and he 
must vacate his scat but the House may order that any particular case of dis¬ 
qualification shall be disregarded. 

(B) U.S.A.— Art. I, s. 6 (2) says— 

“No Senator or Representative shall during the time for which he was elected, be appointed 
to any civil Office under the authority of the United States, which shall have been created, 
or the emoluments whereof shall have been increased during such time : and no person holding 
any Office under the United States, shall be a member of either House during his continuance 
in office.” 

(rt) The first part of the clause disqualifies a member of Congress for appoint¬ 
ment to a federal office which is created, or the emoluments of which arc 
increased, 17 during his term of membership. 

(b) The second part disqualifies the holder of a federal office to become a 
member of Congress. 

(16) (1957) Mod. Law Rev., pp. 269-70. (17) Cf. Expartc Levitt, (1937) 302 U.S. 

633. 
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But a federal officer may be elected and may take his seat as member of 
Congress if he resigns his office before presenting his credentials to the House. 1 * 

(C) Fifth French Refrublic. —Art. 23 of the French Constitution of 1958 says— 

“The functions of a member of the Government shall be incompatible with the exercise 
of any parliamentary mandate, with the holding of any office, at the national level in business, 
professional or labour organisations, and with any public employment or professional activity”. 

One peculiar feature of this provision, as pointed out already [under 
Art. 75 (5), ante], is that it not only disqualifies or unseats a member of Parliament 
by reason of his having accepted an office of profit, business under the Govern¬ 
ment and the like, but also for being appointed a Minister. 

P) Ceylon.—Vide Sec. 13 of the Ceylon (Constitution) Order in Council, 
19-16. 

(F) Government of India Act, 1935. — Cf. Sec. 26 of that Act. 


India 

Disqualifications for membership. 

While Art. 84 lays down the positive qualifications required for standing as 
a candidate for membership of either House of Parliament, the present Article 
lays down the negative qualifications. Any person who comes within any of the 
sub-clauses of the present article will not be fit to be a candidate for membership; 
further, if a sitting meniber of Parliament incurs any of the disqualifications 
mentioned in these sub-clauses, his scat will become automatically vacant 
(Art. 101 (3) (a)]. Additional grounds of disqualification may be imposed by 

law of Parliament, under sub-cl. (*). ... r . . „ 

This article lays down the same set of disqualifications for election as well 
as continuing as a member. 1 * In other words, it provides for both pre-existing 
and supervening disqualifications. 1 * 

‘Chosen '.—This word makes it clear that disqualifications attach both to 
election as well as nomination. 

Sub-Cl. (a) : ‘Office of profit’. -This expression occurs in the following 

s&s $ rxaksf 

safes s iwai’iw 

Principle underlying the disqualification. 

KEn. *“■ - * ..*• ■> ■» 

A. 1958 S.C. 52 (55). 

(21) (1955-56) H.C. 349. 


”(18) Corwin, Constitution of the U S A., 

,9 0 3 9) P E;«,!o„ '■ Vcnhala. 

(1952-53), 2 C.C. 450 (453). 
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(«) the need to limit the control or influence of the executive government 
over the House by means of an undue proportion of office-holders being members 
of the House ; and 

(m) the essential condition of a certain number of ministers being members 
of the House for the purpose of ensuring control of the executive by Parliament.** 
As against these, there is a countervailing consideration, namely, that the quali- 
fication for membership of the House of Commons should be as wide a bad' as 
possible. 21 


‘Office*. 

It is hardly necessary to point out that in order to be an ‘office of profit’ 
it must first be an ‘office’ 23 which means an ' employment ' with “fees and emolu¬ 
ments thereunto belonging”. 2 ‘ ‘Office’ means a position or place to which certain 
duties arc attached, which, in the present context, means duties of a public 
character. 25 Hence, only holders of employments under the .Government art- 
disqualified by the present sub-clause. 1 Membership of the Legislature, thus, 
cannot be deemed to be an ‘office’ held under the Government.- Similarly, an 
ex-Rulcr does not hold an office though the Privy Purse or political pension 3 
granted to him is ‘profit’. 4 


Requisites for constituting an ‘office of profit*. 

1. Actual making of profit by the incumbent is not necessary to make an 
office an “office of profit”; it is enough if the holder of the office may reasonably 
be expected to make a profit out of it. 5 But the disqualification docs not relate 
to the holding of an office to which no salary is attached nor is there any other 
profit by way of “fee, allowance, reward, commodities, emoluments, perquisites 
or other advantages whatsoever”. ‘Profit’ is used in a wide sense, and is not 
confined to emoluments in the nature of a salary.* Thus, fees for attending the 
meetings of a Committee and travelling allowances and the like would also come 
within the scope of the doctrine, excepting out-of-pocket expenses and reasonable 
subsistence allowances, but not ‘compensation for loss of remunerative time’.* 

But fees for literary articles supplied for publication have been held not to 
be ‘profit’ in the present context. 22 

2. ‘Profit’ means any pecuniary gain. The amount of such profit is im¬ 
material for the present purpose ; but lees to reimburse out-of-pocket expenses do 
not constitute profit for the present purpose. 27 

Our Supreme Court has held 27 that the Chairman of a Development Com¬ 
mittee who draws a fee of Rs. 6/- per sitting could not be said to ‘hold an office 
of profit under the Government’ within the meaning of s. 14 of the Mysore Town 
Municipalities Act, 1951. The following observations of the Court are to be 
noted— 


im itr 


"The plain meaning of the expression seems to be that an office must be held under 
Government to which any pay, salary, emoluments or allowance is attached. The word ‘profit* 
connotes the idea of pecuniary gain. If there is really a gain, its quantum or amount would 
not he material ; but the amount of money receivable by a person in connection with the 
office he holds may he material in deciding whether the office really carries any profit . . . 
The fee of Rs. 6/- which the non-official Chairman is entitled to draw for each sitting of the 
Committee he attends, is not meant to be a payment by way of remuneration or profit, but 
it is given to him as a consolidated fee for the out-of-poeket expenses which he has to ii 
for attending the meetings of the committee." 

(22) Cf. May. 16th Ed., pp. 200-210. 

(23) Henry v. Gallouay, (1933) 148 L.T. 453 

(69 )) RCade V> D,earle >’’ 0 933 ) 17 T C - 687 

(24) Rlnckstone, Commentaries. Vol. II. 36. 

^(25) Ramappa v. Sangappa, A. 1958 S.C. 

(I) Sec, however, the statutory disquali¬ 
fications in India, imposed under sub-cl. (e). 
below. 

c2—72 


(2) Bholanath v. Krishna, 6 E. L. R. 105. 

(3) Harish Chandra v. Man Singh, 5 


E.L.R. 129. 

(4) Daulat v. Maharaja, 6 E.L.R. 87. 

(5) Delane v. Hillcoat, (1S29) 109 E.R. 
115. 

(6) Rep. of the Select Committee on 
Elections, (1956) H.C. 145-1. 


570 


The Constitution of India 


[Part V 


HUU1U WV/ilOilkUiW a II AAA 4 <»U»U ; U|/U1 l UU111 Lliv aUUTV* 

judicial view, 8 compensatory allowance for membership of a public Committee 
has been excepted by statute, namely, the Prevention of Disqualification Act (10 
of 1959) [see below). 

On the other hand, if it is paid as a remuneration, it is a ‘profit’, no matter 
how it accrues. Thus, the office of an Oath Commissioner, who receives fees for 
his services, is an office of profit even though he receives no salary from the 
Government. 8 * 

3. It need not be a payment in money. Where lands arc allotted to the 
officer by way of remuneration for services rendered or he is authorised to deduct 
his remuneration from the Government revenue collected by him, the office held 
by him is an ‘office of profit’. 8 * 

4. The question is whether the ‘office’ is an office of profit and not whether 
the holder for the time being is making profit. 8 * This is the principle according 
to which a member of the House of Commons who accepts the ‘Stewardship of 
the Chiltcrn Hundreds’ is considered to have accepted an ‘office of profit’ (even 
though he does not, in fact, receive any emoluments by virtue of his office), so 
as to disqualify him for membership and he has to vacate his scat. 

Similarly, where an office is remunerated by a share of profits, it cannot be 
said that the person has ceased to hold an office of profit if in any particular 
year or years there has been no profit in the business to which the office is 

attached. ^ ucslion being whether remuneration of any kind is attached 
to the office, a voluntary renunciation of salary would not make the office other 
than one of profit. On the same principle,— 

"If i nerson holds an office and ihc office is an office of profit. . . . no application of 
the Income? which he may think proper to make as ^u.een himseJf and othcr persons, can 
for a moment affect his liability as being the holder of an office of profit. 

6. The payment, in order to constitute ‘profit’, must be made by reason of 

iTfolio^frim the °Ibovc, that the disqualification cannot continue after a 

person has cease,I to hold the office of profit in questton.-' On 
an office of profit. 

‘Office under the Government*. , . 

Another essential condition for the application of the present sub-clause is 

that it mu t be an office held ‘under the Government’. Broadly speakmg^ an 

remove them vested in the Governor.___✓ 


(7) (1941-42) 376 H.C. Deb., c. 1408 ; 
Ma (8) X Rava™ia ?. Kaggeerappa, A. 1954 S.C. 

($a)'Abdul Shakoor v. Rikhab Chand, 
A ' (8h fRamappa^Sangappa. A. 1958 S.C. 
937 (8c) Delane v. HiUcoat, (1829) 109 E.R. 

5 (8d) Henry v. Galley. (1933) .48 L.T. 
453. 


(9) Rcade v. Brearley, (1933) 17 T.C. 68/ 

(6< (I0) Stedford v. Beloe, (1930 )KB 
(SI4) : Herbert v. McQuade, (190_) - K. • 

63 (inC/. Duncan’s Executors v. Farmer, 

"$! ije (!«*» T f »n 

(378): Cooper v. Blackston, (1906) 5 

"(Ilf £«/»• v. Shibnath. A. 1945 PC. 157 
(163). 
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It is, accordingly, the power of appointment and removal which determines 
whether any office is held under the ‘Government of India’ (or of a ‘State’, as the 
case may be). Employees of a statutory body corporate cannot be said to be 
holding their office under the Government where they are neither appointed nor 
arc removable by die Government nor are they paid out of the revenues of the 
Government, 14 even though the corporation itself may be under the control of 
Government. 14 

‘Government’ in this context includes all the three branches of Government,— 
legislative, executive and judicial, so that persons appointed to the Secretarial of 
the Legislature are also officers under the Government. 14 15m an elected member 
of the Legislative Council does not hold an office under the State Government, 
for his appointment or removal does not lie within the power of the State (>ovem¬ 
inent. 16 

What is important is that the person who is sought to be disqualified must 
have been appointed or be removable by the Government. In the absence of such 
power of the Government over the person in question, an office held under a 
statutory corporation is not an office of profit under the Government within the 
meaning of Art. 102 (I) (a), whatever may be the degree of control exercised by 
the Government over that corporation.' 4 (See below). 

On the other hand, an Auditor to a statutory corporation (e.g., a ‘Government 
owned company’), who is appointed and removed by the Government and is under 
the control of a Government official holds an office of profit under the Government 
even though he * 7 is paid out of the funds of the statutory corporation. 

Where an appointment to an office is made by the Government and the person 
holds the office by reason of such appointment, it is immaterial for the present 
purpose that Government has no option but to appoint a particular person (e.g., 
the heir of a village patcl, 17 or of a Sarbarakar in Orissa). 16 Similarly, where 
Government has the power to dismiss an officer it is immaterial for the present 
that such dismissal is not at the pleasure of the Government but has to be made 
under statutory grounds. 17 

For the same reason, where a person, in fact, holds an office by virtue of an 
appointment by the Government, any defect in the order of appointment is im¬ 
material for the purpose of determining whether he is ‘holding’ an ‘office of 
profit’.' 6 

If the foregoing conditions are satisfied, it is not further required that the 
appointee must be a ‘Government servant’ in the strict sense of the term. 

The source of payment for the office may also be taken into consideration, 
but it is ‘not always a decisive factor’.' 4 17 Thus, the following offices as regards 
which Government have no power of appointment and removal, have been held 
not to be offices of profit under the Government, even though the holders of the 
offices arc directly or indirectly paid out of Government revenues: 

(a) The Vice-Chancellor of a University. 16 

( b) The teacher of a Government-aided School. 20 


Office under a statutory corporation. 


(A) England .—In England, the test to determine whether an employee holds 
an ‘office of profit’ under the Crown is whether he may be said to be a servant of 
the Crown. Hence, in the case of employees of statutory corporations and other 


(14) Abdul Shakoor v. Rikhab Chand, A. 
1958 S.C. 52 (55). 

(15) Holi Lai v. Raj Bahadur, A. 1959 Raj. 
227 (250). 

(16) Ramnarain v. Ramchandra, (1957) 60 
Bom. L.R._ 770 (773). 

(17) Guru Gohinda v. Sankari Prasad, A. 
1964 S.C. 254 (255). 

(18) Raahunath v. Kishore, A. 1958 Orissa 
260 (264). 


(17) Raniappa v. Sangappa, A. 1958 S.C. 
937. (Bui such persons have since been ex¬ 
cepted bv s. 3(j) of the Parliament (Preven¬ 
tion of disqualification) Act. 1959. 

(18) Holi l^l v. Raj Bahadur. A. 1959 
Raj. 227 (230). 

(19) Hausa Mehta v. lndubhai, (1951-52) 
1 F..L.R. 171. 

(20) Krishnappa v. Narayansingh, 7 E.L.R. 
294. 
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public bodies, the determining criterion is whether the corporation itself may be 
regarded as an agent or servant of the Crown. 

(a) The statute which creates the corporation is, of course, the primary guide. 
Thus, if it states that the corporation ( e.g., the Central Land Board) is to exercise 
its functions ‘on behalf of the Minister’, it is obviously an agent of the Govern¬ 
ment 21 or a ‘new Government Department’. 22 

(b) If the statute does not give any such express answer, the fact that the 
corporation is made a distinct legal entity (e.g., the British Transport Commis¬ 
sion), 21 prinia facie leads to the conclusion that it is not an agent or servant of the 
Crown. 21 But this is not conclusive, and a statutory corporation may neverthe¬ 
less be regarded as an agent or servant of the Crown— 

(») If it exercises functions of a governmental character, that is, functions 
which would, but for the corporation, have been performed by the Crown 23 (e.g., 
making treaties and implementing treaties and other international agreements). 
Hence, the Custodian of Enemy Property is a servant of the Crown. 

(ii) If the corporation has no substantial discretion in the exercise of its 
powers but has to act under the directions of the Crown. 24 The power of appoint¬ 
ment and removal by the Crown is one of the incidents to be taken into con¬ 
sideration in this context, but it is the degree of connol exercised by the Crown 
which offers the primary test as to whether the corporation is a ‘servant’ or not. 23 

(B) India .—As has been evident already, a simpler test have been applied by 
our Supreme Court, namely, that of appointment and removal of the employee 
in question by the Government. If the Government has this power, the office is 
an ‘office of profit’ within the meaning of this Article, even though the employee 
is paid out of the funds of the corporation. 23 On the other hand, if the Govern¬ 
ment docs not possess this power, whatever control the Government may have 
over the employee in other matters, would not suffice for this purpose. 1 


Statutory Exceptions in India. 

I. Even though an office is an ‘office of profit’ according to the foref 
tests, the holder of such office will not be disqualified if Parliament so declares. 
Under this clause Parliament enacted the Parliament (Prevention of Disquali¬ 
fication) Acts, 1950. 1951 and 1953 (19 of 1950 ; 68 of 1951 ; I of 1954). All these 
Acts have now been replaced by the Parliament (Prevention of Disqualification) 
Act, 1959 (Act 10 of I959). 3 ' 

The following offices arc declared by the Act of 1959 (s. 3) as not to dis¬ 
qualify their holders for membership of Parliament: 

••(a) any office held by a Minister. Minister of State or Deputy Minister for the Union 
or for any State, whether ex officio or by name: . „ - _ .. 

(/,) the office of Chief Whip, Deputy Chief Whip or Whip in Parliament or of a Parlia- 

m ° 11 (c) ' t he Officeyof a member of any force raised or maintained under the National Cadet 
Corps Act. 1948, the Territorial Army Act. 1948. or the Reserve and Auxiliary Air Forces 

ACl ’(rf) 95 thc office of a member of a Home Cuard constituted under any law for the time 

being in force in any State; , , 

(e) the office of sheriff in the city of Bombay. Calcutta or Madras . 

!,{ ,|i C office of chairman or member of the syndicate, senate, executive committee, coun 
dl or court of a university or any other body connected with a university ; r 

%) ihc office of a member of any delegation or mission sent outside Ind.a by the Cocern 

mt " (/i)° thc^tRcc* of * cEa i'rman or member of a committee (whether consisting of one or more 
ibers. set up temporarily for the purpose of advising the Government or any other autho 


members) 


v. 


Hanna ford, (1949) 2 All 


( 21 ) Tamlin 

Cll 

22) FitzsiUinns Wentworth Estate v. 
Minister of Torn 6r Country Planmng. 


(24) Ibid., p. 989. . . „ . . 

(25) Guru Gohinda v. Sankan Prasaa, a. 

1964 S.C. 254 (255). , _ . . 

(1) Abdul Shakoor v. Rikhab Charta, A. 
1958 S.C. 52 (55). 

(2) Vide Author s Acts, Rules & Orders 
under the Constitution. Book I, p. 1"0. 
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rity in respect of any matter of public importance or for tin ( 

into, or collecting statistics in respect of, any such matter, if 11 ,. •*" inquiry 

entitled to any remuneration other than compensatory allowance. r °* M,< " not 

(»> the office of chairman, director or member ol any staiutor> o. u ... , 
than any such body as is referred to in clause </»>, if the holder «.l such . 1 ot, y ''tiur 

to any remuneration other than compensatory allowance, but excluding u, .* A 1 '' 1 
man of any statutory or non-statutory body specified in Part 1 ol me be hen • ‘hair- 

office of chairman or secretary of any statutory or non-siaiutorv l;ixly sik-c iln \ /' 'he 

of the Schedule; ' " 11 

(j) the office of village revenue officer, whether called a latnbatdar, niulguzar, haul. </, / 
tnukh or by any other name, whose duty is to collect laud revenue and who is rcmunci.n.'i 
by a share of, or commission on, the amount ol land revenue collected hv him but who d*.» 
not discharge any police functions." 

II. The Representation of the People (Miscellaneous; Provisions Act (H8 of 
1956) further declares that— 

"the office of member of the Council of Advisers associated with the Chief Commissioner 
of Manipur or with the Chief Commissioner of Tripura shall not di>qu.diiy the holder thereof 
for being chosen as, or for being, a member ol Parliament." 

III. Specific provision is also made in particular enactments to the effect 
that an ollice created by such Acts shall not he deemed to be an ‘office ol profit 
for the purpose of disqualification, c.g. — 

(«) Muslim Wakfs Act, 1954. 

(it) Rubber (Production and Marketing) Amendment Act, 1954. 

(tii) Coffee Market Expansion (Amendment) Act, 1954. 

(tv) 'Pea (Second Amendment) Act, 1954. 

Arts. 102(1) (a), 58(2) and 66(4). 

The words ‘under any local . . . said Govern men is' which occur at the end of 
Art. 58 (2) arc absent in Art. 102 (I) (n). In the result, though the holding of an 
office of profit under an authority subject to the control of the government is a 
disqualification for the office of the President or the Vice-President, it is not a 
disqualification for membership of the Legislature.* 

Illustration. 

The offite of the Manager of a Dvvarga Khuaja Sahib appointed by the Committee under 
the Darga Khwaja Sahib Act. 1950, which is a statutory torpor at ion, i<. not an offite of profit 
within the meaning of Art. 102 (I) (a).' 

Sub-Cl. (d) : Loss of citizenship. 

It is to be noted that this Sub-Cl. is wider than the provision of Art. 9 
(Vol. I, p. 107). Not only acquisition of citizenship of a foreign State but even 
‘acknowledgment of allegiance or adherence to' a foreign State arc disqualifica¬ 
tions for membership of Parliament. It is the President who, under Art. 103 (1), 
will interpret the meaning of these expressions in disputed eases. 

While sub-el. (a) empowers Parliament to declare that certain offices, which 
arc prima facie offices of profit, shall not disqualify its holder for membership 
of Parliament, cl. (e) empowers Parliament to provide grounds of disqualifica¬ 
tion other than the grounds specified in els. (a) to (d) of cl. (/). Similar power 
relating to membership of the State Legislature also belongs to Parliament, 
under Art. 191 (/) (c), post. In exercise of these powers. Parliament has enacted 
ss. 7-8 of the Representation of the People Act (XLIII of 1951), which run as 
follows: 

"7. Disqualifications for membership of Parliament or of a Slate Legislature. —A person 
shall he disqualified for being chosen as, and for being, a mcmlvcr of either House of Parlia¬ 
ment or of the Legislative Assembly or Legislative Council of a State— 

(a) if, whether before or after the commencement of the Constitution, he has been 
convicted, or has, in proceedings for questioning the validity or regularity of an election, 
been found to have been guilty, of any offence or corrupt practice which has been declared 
by section 139 or section 140 to be an offence or practice entailing disqualification for mem¬ 
bership of Parliament and of the Legislature of every State, unless such period has elapsed 
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. . . - .... behalf in ihc said section 139 or section 140, as the case may 
as has been provided Vjjf 0n has removed the disqualification ; ..... 

be or the Election Comj® e Qr aflcr lhe comrnen cement of the Constitution, he has been 
(b) if, whether India of officc and Knttnce A to imprisonment for not less than 
convicted by a J° a Period of five years, or such less period as the Election Commission may 
two years, "“[Articular case, has clasped since his release; . .. . , . 

allow i* 1 if ^he has failed to lodge a return of election expenses within the time and in the 
^required by or under this Act. unless three years have elapsed from the date by 
which 1 the Return ought to have been lodged or the Election Commission has removed the 

^.qualification^ contract entered into in the course of his trade or business by 

him with the appropriate Government for the supply of goods «o.or to the « ccu,,on of 
nnv works or the performance of any services undertaken by, that Government , 

(«•) if. he is a director or managing agent, manager or sccretai? of. or holds any office 
of profit under, any company or corporation (other than a co-operative society) in which the 

appropriate Oovcrmncm or ,he Govcrn.cn, of any 

■“""“g. .... »•). * r-Mi- visorst ?.»"» 

been chosen a member of Par,, f a K l " e "J f ® r £ ‘ „. hich such law comes into force or of 


Particular Grounds of Disqualification. 

21 

infl r“i^ir?ouna for disqualification under , 7^of,hc Rcpresenta- 
• Ac People Act (XI.in of 1951). which has been noticed above, nnle). 

s. p 


- / f 

•appropriate Gove rnment 

(3) House of Common, (Disqualification) 

AC, (4)' Jennings. Constitution of Ceylon, pp. 
163, 167. 


^^K-r^'^Sonet 
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of Parliament, and the Government of the State in case of membership of the 
Legislature of that State). 

These words make it clear that subscribers to Government loans or persons 
depositing money or securities with the Government would nut t-o» Ilc within this 
disqualification. 

Office of profit under corporation in which Government has interest. T|, c 
conditions for the publication of this disqualification arc twofold—(i) the per*., 
must be a director, or managing agent or a manager or secretary of a 'corporal.on . 
and (li) Government must have a share interest in the corporation not being less 
than 25% of its shares. It follows, therefore, that the mere fact that Govern¬ 
ment has some liability in respect of a statutory corporation would not disqualify 
an employee of such corporation, unless Government has a substantial share in 

the corporation. 

A co-operative society is excepted from this rule. 

Service under the Government of Indio or the Government of a State- 
Cl. (1) (a) of Art. 102 disqualifies all persons who arc in the employ of the Central 
or State Governments, so long as they remain in such service. 

Dismissal from Government service in certain cases.-A Government servant 
is as a rule free from the disqualification after retirement. But cl. (/) ot s. 7 ot 
the Representation of the People Act, 1951 engrafts an execution. An ex-employee 
of any P Government who has been dismissed, whether before or after the com¬ 
mencement of the Constitution, shall remain disqualified for a period of 5 years 
since his dismissal, provided he was dismissed either on the ground of (a) corrup¬ 
tion or (/>) disloyalty to the State. . 

As to whether he was dismissed on the ground of corruption or dislovaltj, 
the certificate of the Election Commission is conclusive proof that the candidate is 
not disqualification on this ground. 

Preventive detention is not a disqualification under this Article or under the 
Representation of the People Act, 1951.* 

Removal of statutory disqualifications by Election Commission. 

Under ss. 7. 140A and 144 of the Representation of the People Act, 1951, the 
Election Commission is empowered to remove the following disqualifications, out 

of those mentioned above— ... a __ 

(i) Disqualification out of conviction for an election offence or corrupt 

P™ 0 !!^ Disqualification arising out of conviction for an offence resulting in 
imprisonment for not less than 2 years; 

(iii) Failure to lodge account of election expenses. 

Clause (2). 

Office of Ministers. 

Following the English precedent that * Minister is a servant of the Crown,* 
it has been held in India that a Minister is an officer subordinate to the 1 resident 
or the Governor, as the case may be. 10 

This is the reason why Ministers have to be excluded from the category ot 
'holders of profit’, by express provisions in Arts. 102 (2) and 191 (2). 

It is to be noted that while the present clause saves the office of a Minister 
generally, s. 3 ( a) of the Parliament (Prevention of Disqualification) Act, 1959 seeks 


to save— 


'any office held by a Minister 


whether ex officio or by name’ 


(8) Ansumali v. Stale of IV. B., A. 1952 
Cal. 632 (637). 


(9) Bank Voor Handel v 
(1954) 1 All E.R. 969. 

(10) Emp. v. Sibnath, A. 


Administrator. 
1945 PC. 156. 
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INDEX TO COMMENTS 

ARTICLE 102. 

Clause (1). 

Other Constitutions : 

(A) England 566; (B) U.S.A., 567 ; (C) Fifth French Republic, 568; (D) Ceylon, 568; 
(E) Goven^M of India Act. 1935, 568. ' 9 7 

.^disqualifications for membership, 568 ; ‘Chosen’, 568. 

Sub-cl. (a): 'Office of profit’, 568 ; Principle underlying the disqualification, 568; ‘Office’, 
569 ; Requisites for constituting an ‘office of profit’, 569 ; ‘Office under the Government', 570; 
Office under a statutory corporation, 571 ; Statutory exceptions in India, 572. 

Sub-cl. (d): Loss of citizenship, 573 : particular grounds of disqualification, 574 ; Removal 
of statutory disqualification by Election Commission, 575. 

Clause’(2). 

Office of Ministers, 575. 

103. (1) If any question arises as to whether a member of either 
n ,House of Parliament has become subject to any of 


Decision on 
as to disqualifications of 
members. 


the disqualifications mentioned in clause (1) of 
Article 102, the question shall be referred for the 
decision of the President and his decision shall be final. 

(2) Before giving any decision on any such question, the President 
shall obtain the opinion of the Election Commission and shall act 
according to such opinion. 


Other Constitutions 


(A) England .—Either House of Parliament has the right to provide for its due 
composition and to decide questions as to the legal qualifications of its members. 11 

(«) If it is alleged that any candidate who has been elected is disqualified, his 
right to sit and vote in the House of Commons must be decided by the House 
itself. 

As regards disqualifications arising under the House of Commons Disquali¬ 
fication Act, 1957, the House itself has been empowered to give relief in proper 
cases where disqualification is alleged in the House. Apart from this, the Act 
gives a right to any person to seek a declaration by an application to the Crown 
that a Member of the House is disqualified under the Act. The application shall 
then be referred to the Judicial Committee of the Privy Council for its decision, 
under the Judicial Committee Act. 1833. This jurisdiction of the Privy Council 
is, however, limited to disqualifications incurred under the House of Commons 
Disqualification Act, 1957. 

( h) Since the Parliamentary Elections Act. 1868 and the Parliamentary Elections 
and Corrupt Practices Act, 1879, cases of election disputes (as distinguished from 
questions relating to disqualification of members where the election is not disputed 
by a petition under these Acts) arc determined not by the House but by two 
Judges of the High Court who arc appointed to hear election petitions. The 
Judges report their decision to the House and the House then passes orders for 
giving effect to the decision. [See. further, under Art. 324. />os/]. The distinc¬ 
tion is clearlv brought out by the following observations in Anson’s Law and 
Custom of tlxe Constitution 

"The Home ha* given over to the Law Courts the right to determine controverted 
elections* that is to saw which arc called in question on the ground that candidate, other- 
nmncrlv qualified for a seat, has been returned in an informal manner, or by persons 
I • 1 _ 0 j entitled to vote or bv votes procured through improper inducements. But it 

" . " ,he rieht to pronounce at once on the existence of legal disqualifications in those 

retains t p* r ij nm ent. and will declare a seat to be vacant, if the member returned is 


(11) Michael Davit ts Cose (188?)137 CJ 
• Wenslvdale Peerage Case (1856) 140 
i 3; Keith. Constitutional Law. pp. 71. 


fans 


(12) Anson's Law and Custom of the Con¬ 
stitution, 1922. Vol. IT. pp. 181-2. 
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Art. 105(2)] 


In India, the privileges of the Legislature are given a constitutional foundation 
by Arts. 105 and 194, in respect of the Union Parliament and a State Legislature, 
respectively. 

Scope of Cls. (l)-(2) : Freedom of Speech and Publication. 

Our Constitution itself lays down the privileges of the Indian Parliament 
relating to two matters ; viz., freedom of speech and publication of speeches and 
proceedings in clauses (I) and (2). Outside the scope of these two clauses, the 
privileges of members of our Parliament shall be the same as those of members 
of the English House of Commons as they stood on 26-1-50,'•—until our Parliament 
itself takes up legislation relating to privileges in whole or in part. 


Cl. (1) s Freedom of Speech. 

As in England, there will be freedom of speech within the walls of each 
House in the sense of immunity of action for anything said therein. 

"There could be no assured government by the people .... unless their representatives 
had unquestioned po>scssion of this privilege."’ 


Limitations upon the Freedom of Speech. 

The present clause does not mean that there is an unrestricted license to speak 
anything within the walls of the House. The freedom conferred by thi« clause 
is "subject to the other provisions of the Constitution", such as Arts. 19 (1) (a)\ 
118: 121 (and Arts. 208 and 211 in the case of a State Legislature]. 10 The rest i:- 
tive words "subject to the provisions of this Constitution . . . .” at the beginning 
of cl. (1) have, however, been omitted from cl. (2). 10 The result is, that while the 
freedom of speech within the House is subject to the restrictions imposed by 
Arts. 19 and 121 or by the relevant Rules of the House, no action in a Court of 
law lies for violation of any of the foregoing provisions, say, for contempt 
of Court, defamation, etc. The remedy against such utterances is the power in 
the hands of the Speaker to prevent or to take action against the violation of these 
provisions. 10,11 

It follows that the freedom of speech is ‘subject to the rules’ framed by the 
House under its power to regulate its internal procedure. 

The relevant rules of the House of the People, imposing limitations upon the 
freedom of speech of a member, arc Rr. 352-4, which arc reproduced under Art. 118, 
post. If a member violates these limitations, the Speaker may take action against 
the member under the Rules of the House, e.g., directing withdrawal of the 
member from the House fr. 373] ; or his suspension (r. 374] : or ordering cxpunction 
of the offending words from the pibcccdings of the House (r. 380]. Thus, even 
a Minister who had made derogatory remarks about another Member as well 
as the Auditor-General (who was not in the House) was asked to withdraw' his 
remarks and he complied. 12 


Speech in one Legislature casting aspersions on another Legislature. 

As has been held in our Parliament, 13 under Arts. 105 and 194 of our Consti¬ 
tution, each House of the Union or a State Legislature is equally entitled to the 
freedom of speech within its walls and each House is "supreme as far as its own 
proceedings arc concerned”. Hence, though it is desirable that a Member of any 
such House shall not cast any aspersion upon another House or its Members, 
one House cannot hold the Member of another House guilty of breach of its 


(8a) Subject to certain differences (Ref. 
under Art. 143, A. 1965 S.C. 745 (76/). 

(9) White, English Constitution, p. 440. 
(10) Sharma v. Sri Krishna. A. 1959 S.C. 
395 (407, 409): (1959) I S.C.R. 806. 

C2—74 


(11) Ref. under Art. 143. A. 1965 S.C. 
745 (76/). 

(12) (1960) Privileges Digest. Vol. TV. p. 4. 

(13) (1959) Privileges Digest, pp. 79-80. 
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privilege for having said anything in the House of which he is a Member and 
within which he has absolute freedom of speech. In this case, 13 aspersions on 
Members of Parliament had been made in a State Legislative Assembly. 13 


Cl. (2) s Immunity from legal action. 

The restrictive words ‘subject to the provisions . . . Rules’ at the beginning 
of cl. (1) have been omitted from cl. (2). It means that while the freedom of 
speech within the Houses guaranteed by Cl. (1) is subject to the restrictions imposed 
by Arts. 19 (2), 121, 211 or by the relevant Rules of the Houses, Cl. (2) gives 
absolute immunity from action in Courts against a member of Parliament for 
anything said or any vote given by him in Parliament or in any committee thereof. 
So far as legal liability is concerned, the freedom of speech in Parliament is thus 
free from the restrictions contained in Art. 19 (2), which are imposed upon the 
freedom of speech of an ordinary citizen, or even Art. 121. Hence, no action, 
civil or criminal, would lie against a member for defamation, obscenity, contempt 
of Court 14 or the like. 13 For the violation of Art. 121 or the Rules of the House 
relating to freedom of speech within the House, similarly, there is no remedy 
before a Court of law. Power lies in the hands of the Speaker to take proper 
action to prevent or to take action against such violation. 13 


Extent of the immunity. 


In England, an opinion has been expressed by Wade and Phillips *• that the 
freedom of speech in Parliament relates only to words spoken by a member in 
the performance of his duties as a member of Parliament and does not extend to 
casual conversation amongst members on private affairs. But the words "anything 
said by him in Parliament” in clause (2) of the present Article seem to be wide 
enough to cover even conversation on private affairs. So. under our Constitu¬ 
tion, a member who is aggrieved by insulting words used by another member 
in private conversation within the House, while he may have his remedy from 
the House itself, may not get redress in a Court of law. But the privilege does 
not extend to anything said outside the House or any committee thereof. 17 

The words ‘freedom of speech in Parliament’ in cl. (1) and ‘anything said 
. . .' in cl. (2), prima facie, raise the question as to whether they would include 
immunity from legal action for written words or other acts which arc ancillary to 
the debate or proceedings in the House or a Committee thereof, but which do 
not directly come within the ambit of ‘spoken words’. In England, the question 
has been settled by Art. 9 of the Bill of Rights, 1688. which asserted— 

"Thai the freedom of speech, and debates or proceedings in Parliament, ought not to 
be impeached or questioned in any court or place out of Parliament.” 

The word ‘proceedings’ has been liberally interpreted to include any formal 
action of the House, including the whole process leading up to the debate, by 
which it reaches a decision. 1 * It follows, therefore, that the immunity from legal 
action includes not only words spoken in the House or a Committee thereof, 
hut also to any kind of formal action, e.g., giving notice of a Motion or of 
Question 1 * or Resolution, presenting a petition, writing a report, circulating copies 
of such papers to members, 90 and so on. The immunity is thus formulated by 
the Select Committee of the House of Commons on the Official Secrets Acts. 90 *— 


(14) For criminal contempt committed by 
a member by an act done outside the House, 
there is no immunity in India, as in England 
(vide May, 16th Ed., pp. 82-3; see next 
captionb 

(15) Ref. under Art. 143, A. 196S S.C. 74S 

(761). . . 

(16) Wade €r Phillips, Constitutional Law, 
6th Ed., p. 147. 


(17) Cf. R. v. Abingdon, (1794) I Esp. 226; 
(1958) 591 H. C. Deb. c.c. 208-346 f Strauss 
Case]. 

(18) May. 16th Ed., p. 62. 

(19) Cf. Chenard v. Arissol, (1949) A.C. 
127. 

(20) Lake v. King, (1667) Saund.. 131. 
(20a) (1938-9) H.C. 101, p. v. 
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"It covers both the asking of a question and the giving written notice of such question, 
and includes everything said or done by a Member in the exercise of his functions as a member 
in a committee of either House, as well as everything said or done in either House in the 
transaction of Parliamentary business.” 

It also includes the part taken by strangers in the proceedings of the House 
or a Committee thereof, e.g., in giving evidence, presenting petitions etc.** 

In India, the words ’anything said' in Ait. 105 (2) have been interpreted 
similarly. 21 But questions which are disallowed never form part of the proceed¬ 
ings, 21 and cannot be said to be covered by the words ‘anything said in 
Parliament*. 

The words ‘anything said or any vote given' also make it clear that there 
is no question of immunity for any criminal act committed within the walls of the 
House. 21 * The true scope of the privilege is that a Member of the Legislature 
is not amenable to the ordinary Courts ’’for anything he may say or do within 
the scope of his duties in the course of parliamentary business",-- in Parliament 
or any Committee thereof. 

Whether the immunity extends to letters written by Members to Ministers 
on public affairs in course of discharge of members’ duties. 

(A) England. —Under the ordinary law of libel, a Member of Parliament is 
entitled to' qualified privilege if he publishes a defamatory matter relating to 
public affairs ; in other words, he would be protected if it is shown that the publi¬ 
cation relates to a matter of public interest and that the Member was actuated 
by good faith. There would be no privilege if it was false and actuated by malice. 

Under the Bill of Rights (see p. 581. ante), a Member of Parliament is entitled 
to Parliamentary privilege for defamatory utterances made in a ‘proceeding in 
Parliament*. In Strauss’s case** the question arose whether a Member was entitled 
to the Parliamentary privilege (which wa> absolute) if. instead of asking a question 
in the House relating to a public matter, e.g., the conduct of nationalised indus¬ 
tries, he embodied his allegations in a letter addressed to the Minister who had 
a statutory duty to enquire into such allegations. The question was referred to 
the Committee of Privileges which answered the question in the affirmative on 
the grounds— 

(a) That it had become an established practice for Members to write to 
Ministers on certain matters instead of putting questions in the House ; 

( b) Though the privilege of Parliament related only to proceedings in Par¬ 
liament which, ordinarily, meant things said or done within the walls of Parlia¬ 
ment, there might be circumstances when matters said or done outside those 
walls might be so connected with the proceedings of the House as to become a 
part of such proceedings, e.g., “where a Member sends to a Minister the draft of a 
Question he is thinking of putting down or shows it to another Member with a 
view to obtaining his advice as to the propriety of putting it down”. This prin¬ 
ciple, according to the Committee, extended to all communications “between one 
Member and another or between a Member and a Minister, is closely related 
to some matter pending in, or expected to be brought before, the House”, and, 
therefore, included a Member’s letter addressed to the Minister, relating to the 
nationalised industries with respect to which he had the right to put a Question 
in the House. 

If this Report of the Committee of Privileges had been accepted by the House 
of Commons, the result would have been that a communication to the Minister, 
outside the House, would have been protected even though actuated by malice. 

But, at the intervention of the Attorney General, the House refused to accept 
the Report of the Committee of Privileges and held that a letter written by a 

(21) Jatish V. Harisadhan, A. 1961 S.C. 613. (22) R. v. Bunting, (1884-5) 7 Ontario Rep. 

563. 

(23) (1958) 591 H. C. Deb., 208-346 

(Strauss's Case). 


(21a) Vide May, 16th Ed., pp. 82-3. 
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Member to a Minister, outside the House, was “not a proceeding in Parliament”, 
and that an action of libel or threat thereof by the person defamed by the contents 
of such letter did not constitute a breach of the Privilege of Parliament. 24 

(B) India .—As has been just stated, there is lesser scope for such a question 
being raised in India, because the immunity, under Cl. (2) of Art. 105 or Atl 194 
ot the Constitution, is expressly limited to “anything said or any vote given by 
him in the Legislature or any committee thereof” and cannot, therefore, be 
extended to anything said or done outside the walls of the Legislature. 24 * Since 
the Constitution itself defines this particular privilege, namely, the immunity of 
legal action with respect to freedom of speech in Parliament, it is useless to 
speculate whether in England the corresponding privilege is higher in any respect 
or whether anything said or done outside the walls of the House is constructively 
connected with 'proceedings of the House’, for, that expression does not occur in 
the relevant Clause of our Constitution. 

After the Strauss's case, 21 an attempt was made in our Parliament, by a 
private Member, to include within the Parliamentary privilege, letteis written to 
Ministers, by legislation. But the Bill was opposed by the Law Minister and the 
Bill was rejected. 24 

In the result, neither in India or in England, a Member can claim Parlia¬ 
mentary privilege in respect of letters written by him to a Minister, outside the 
House, though relating to public matters and in the discharge of duties as a 
Member. 


Disclosure of Official Secrets. 

(A) England .—In England, a Select Committee of Parliament* has laid down 
the lohowing propositions— 

(ij By reason of the privilege of freedom of speech in Parliament, disclosures 
by members in course ot debate or proceedings in Parliament cannot be made 
the subject of proceedings under the Official Secrets Acts. 

. (it) As no evidence can be given in relation to any debates or proceedings in 
Parliament except by the leave of the House, a member cannot be interrogated 
for divulging the source of his information with respect to any such disclosure. 

(iiil the receipt of such information, though it is an offence under the Acts, 
may be necessary lor the due discharge of the duties of a member of Parliament 
Hence, any action which obstructs or impedes the receipt of such information by 
a member of Parliament may constitute a contempt of Parliament. 

On the other hand, since soliciting of such information is not a ‘proceeding 
in Parliament', a member of Parliament may be charged under the Official Secrets 
Acts for ‘soliciting, inciting or endeavouring to persuade a person holding office 
under the Crown to disclose information’ which comes under the Act. 

(B) India .—Since the Official Secrets Act of 1923 is similar to the English 
statutes, the position in India should be similar to that stated above. 


Right to publish. 

The words ‘by or under the authority of either House of Parliament’ in Cl. (2) 
indicate that the provision in this respect is similar to that in England (sec p. 582, 
ante), viz., that the constitutional immunity covers only publications by the House 
or under its authority and that publication by a member, privately, will come 
under the ordinary law. In short, the privilege relating to freedom of[speech 
docs not extend to publication outside the House except through the medium or 
official reports. 2 This does not mean that a Member of Parliament has no righ 
to publish his speech; it only means that if he does so, he cannot claim any 


(24) (1958) 591 H. C. Deb., cc. 208-346 
(24a) Cf. Jatish v. Hansadhan, A. 1961 

S.C. 613. 


(25) (1959) Privileges Digest, p. 13. 

(1) (1939) H. C. Papers. 101. 

(2) Suresh v. Punit, A. 1951 Cal. 1/6. 
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immunity from the ordinary law relating to publication of a statement to which 
ordinary citizens are subject. Hence, if a Member publishes his speech, separately 
from the rest of the debate in the House, it becomes a separate publication, 
unconnected with the proceedings of the House and the Member would be fully 
liable for any defamatory statement contained in that speech, and no plea of 
privilege would be available to him. 2 3 

The publication of an unofficial report of the proceedings of the House should, 
however, be distinguished from the publication by Member of his speech only, 
separately from the debate in the House. The reason is that the ordinary law 
of libel gives some protection to the publication of reports of proceedings or 
debates in a House of the Legislature, even though it is made by a private person 
without the authority of the Legislature. It has already been seen that under 
the ordinary law, publication of parliamentary proceedings by any person (other 
than a person acting under authority of a House of Parliament), has a 'qualified 
privilege’, so that no action would lie for defamation if the rc|>ort is fair and 
accurate and is not actuated by malice (see p. 582-3, ante). 

So far as publication in newspapers and broadcasting programmes is concerned, 
civil as well as criminal immunity in this behalf, in India, has now been provided 
for by the Parliamentary Proceedings (Protection of Publication) Act (24 of 1956). 
(Sec below]. 

Legislation by Parliament. —Ss. 3-4 of the Parliamentary Proceedings (Protec¬ 
tion of Publication) Act (24 of I956) 3 4 provide— 

"3. (/) Save as otherwise provided in sub-section (2). no person shall be liable to any 
proceedings, civil or criminal, in any court in respect of the publication in a newspaper of a 
substantially true report of any proceedings of either House ot Parliament, unless the publica¬ 
tion is proved to have been made with malice. 

(2) Nothing in sub-section (I) shall be construed as protecting the publication of any 
matter, the publication of which is not for the public good. 

4. This Act shall apply in relation to reports or matters broadcast by means of wireless 
telegraphy as part of any programme or service provided by means of a broadtasting station 
situate within the territories to which this Act extends as it applies in relation to reports or 
matters published in a newspaper.” 

The net result of the enactment of the foregoing statute is to codify the 
common law of qualified privilege for publication of parliamentary proceedings in 
newspapers and radio broadcasts. 

The immunity conferred by the statute is qualified by three conditions— 

(a) The publication must be a substantially true report ; 

S it must be a report of the proceedings of cither House of Parliament ; 

The publication must be for the public good; 

(d) The publication must not be actuated by malice. 

The Act has been passed to counteract the decision of the Calcutta High 
Court* that since the immunity conferred by Cl. (2) of Art. 105 or 194 is confined 
to a publication by or under the authority of the House and there is nothing else 
to except newspaper reports from the criminal law of defamation as contained in 
s. 499 of the I.P.C., a newspaper report, however fair or faithful, is not immune 
from criminal liability for defamatory statements in such reports. The Act of 
1956, was, accordingly, enacted to provide for this immunity, as in England, and 
the Act is modelled on s. 4 of the (English) Law of Libel Amendment Act of 1888 
and the Defamation Act of 1952. 


Publication of expunged proceedings. 

But the immunity conferred by the Act of 1956 relates only to 'proceedings’ 
of the House. The question arises whether the immunity is available in respect 


(3) Abingdon’s case, (1795) Esq. 228 ; 
May. 16th Ed., p. 57. 

(4) This has been followed by similar 


legislation in the State of Orissa,—the Orissa 
Legislative Assembly Proceedings (Protection 
of Publication) Act, 1960. 
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of portions of debates which may have been withdrawn from the ‘proceedings’ 4 
by order of the House. 

A power to expunge objectionable words from the proceedings has been 
expressly conferred upon the Presiding Officer by the Rules of the House of the 
People (rr. 380-1) and of the Council of States (r. 221-2). The Rules of the House 
are as follows— 

"380. If the Speaker is of opinion that words have been used in debate which are 
defamatory or indecent or unparliamentary or undignified, he may, in his discretion, order 
that such words be expunged from the proceedings of the House. 

381. The portion of the proceedings of the House so expunged shall be marked by 
asterisks and an explanatory footnote shall be inserted in the proceedings as follows: 

‘Expunged as ordered by the Chair.’ ” 

In the West Bengal Assembly, where there is no such specific rule, it has been 
held 4 that the Speaker has an inherent power to expunge from the proceedings 
indecent, unparliamentary and vulgar expressions. 

(i) It follows that when any portion of the proceedings of a House are thus 
expunged by order of the Chair, the immunity from legal liability, conferred by 
the Act of 1956 cannot be claimed. 

(ii) The question is, whether any person who publishes such expunged portion 
of the proceedings is guilty of a breach of privileges of the House. This question 
came up before the Supreme Court in Sharma v. Sri Krishna * inasmuch as the 
constitutionality of the very power of a Legislature to withhold from publication 
any portion of its proceedings was questioned, as being a contravention of the 
freedom of speech and expression guaranteed by Art. 19 (I) (a). It was contended 
that ‘parliamentary privilege’ was not enumerated as an exception in cl. (2) of 
Art. 19 and, therefore, no Legislature in India had the power to prohibit the 

E ublication of its proceedings which have taken place in public. The Supreme 
ourt rejected this contention on the following grounds— 

(a) In England, the House of Commons has an absolute privilege to prohibit 
the publication of any part of its debates. 7 

( b) By reason of the latter portion of cl. (2) of Arts. 105 and 194 of the 
Constitution, so long as the privileges arc not codified by the respective Legis¬ 
latures, each House of an Indian Legislature has the same privilege as of the 
British House of Commons at the commencement of the Constitution. It 
follows, therefore, that each House of an Indian Legislature possesses the absolute 
privilege of prohibiting the publication of any portion of its proceedings and 
•anybody who publishes such expunged or prohibited portion, without the authority 
of the House, is guilty of contempt of that House. 

Analogous Provision. —The provisions of Cls. (1) and (2) of Art. 194, relating 
to the State Legislature, arc exactly similar to those of the present Clauses. 


Other restrictions upon members’ right to publish. 

In this connection, it would be useful to note some other restrictions upon a 
member's right to publish which arc imposed by the Rules or conventions of 
Parliament: 

(i) A member should not publish questions or resolutions which he intends 
to put or move, before they are admitted by the Chair.* 11 

(ii) Answers to questions which Minsters propose to give in the House 
should not be released for publication until the answers have actually been given 
on the floor of the House or laid on the Table. 12 

But there is no rule that every information that the Minister wants to give 
to the House must not be disclosed to the Press before placing it before the House. 


395. 


(5) (1957) 16 W.B.L.A. Deb., pp. 46-61. 

(6) Sharma v. Sri Krishna, A. 1959 S.C. 

(7) May, 16th Ed., p. 54 ; Halsbury, 3rd 


Ed.. VoL 28, pp. 458-9; (1939-40) H. C. 
Deb.. 1031-2. „ 

(8-11) Cf. L. A. Deb. 27-3-33, p. 2655. 

(12) R- 53 of the Rules of the House. 
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It is for the Minister to decide whether a piece of information or document i9 
of such importance that it must be disclosed first to the House. 13 

(tit) Except when authorised by the House, proceedings or decisions of a 
secret sitting of the House should not be disclosed by any person in any manner. 14 

(ir) The evidence, report and proceedings of a Committee should not be 
published by any person until it has been laid on the Table of the House. 15 

‘Publication by or under authority of either House’. 

The rules of both Houses of Parliament authorise the printing and publica¬ 
tion of the reports of proceedings and other documents in connection with the 
proceedings. Thus, rr. 379 and 382 of the Rules of the House provide— 

"379. The Secretary shall cause to be prepared a full report of the proceedings of the 
House at each of its meetings, and shall, as soon as practicable, publish it in such form 
and manner as the Speaker may. from time to time, direct. 

382. (I) The Speaker may” authorise printing, publication, distribution or sale of any 

paper, document or report in connection with the business of the House or any paper, docu¬ 
ment or report laid on the Table or presented to the House or a Committee thereof. 

(2) A paper, document or report printed, published, distributed or sold in pursuance of 
sub-rule (I) shall be deemed to have been printed, published, distributed or sold under the 
authority of the House within the meaning of clause (2) of Art. 105 of the Constitution. 

(3) If a question arises whether a paper, document or report is in connection with the 
business each of its sittings and shall, as soon as practicable, publish it in such form and 
manner as the Speaker may from time to time, direct.” 

The immunity under cl. (2) is confined to a publication bv or under the 
authority of a House. A newspaper is not privileged under this clause even 
though its report be faithful, unless it is authorised the House. 1417 

Even a member, who has absolute immunity for anything said within the 
House, has no immunity if he causes his speech to be published in a newspaper. 14 
Of course, he is not liable if a newspaper publishes his speech without any induce¬ 
ment from him. 14 


Clause (3). 

Other Constitutions 

(A) England. —Though the English Constitution is unwritten, and the law of 
privileges is not codified, it is largely well-settled, partly by custom, partly by 
decisions of the Presiding Officers of the two Houses and partly by standard 
treatises, the foremost amongst which should be mentioned May’s Parliamentary 
Practice, and Halsbury’s Laws of England. Now. some of the privileges of the 
House of Commons arc enjoyed bv the members individually and some belong to 
the House collectively. The justification for the individual privileges is the same 
as the collective privileges, namely, the effective discharge of the functions of the 
House, which is not possible unless the members arc allowed to participate in its 
functions without disturbance or interruption. 


(I) Privileges of Mentbers Individually 

(i) Freedom from Arrest. —A member of the House of Commons is immune 
from arrest in civil proceedings, during a session of Parliament and for a period of 
forty days before and forty days after the session. 18 ' 20 It is available even when 
Parliament is dissolved or prorogued 1 * and even though the member in question 
is not elected in the new Parliament. 20 The immunity does not extend to 18 — 

(a) Bankruptcy proceedings; ( b ) Proceedings for criminal contempt of 

(13) (1960) L. S. Deb., cc. 10376-80. 

(14) R. 252, ibid. 

(15) R. 275, ibid. 

(16) Suresh v. Punit, A. 1951 Cal. 176. 

(17) The immunity conferred bv legisla¬ 
tion has been already noticed (p. 589. ante). 


(18) Mav. 16th Ed., pp. 74. 78-81 ; Hals- 
burv. 3rd Ed.. Vol. 28. p. 455. 

(19) Goudy v. Duncombe, (1847) 1 Exch. 
430. 

(20) Re Anglo-French Co-operative Society, 
14 Ch. D. 533. 
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Court ; 21 (c) Preventive detention under statutory powers, but not for words spoken 
in the House ; ( d) Criminal charges of treason, felony, seditious libel or breach 
of the peace ; 22 (e) Refusal to give security for good behaviour ; 22 (f) Preventive 
detention under the Defence Regulations, 1939. 23 

More generally, the “privilege is not claimable for any indictable offence”. 22 -* 4 
In short, the privilege from arrest has come to be confined to civil cases only. 21 - 22 
But though there is no privilege against arrest and conviction for criminal offences, 
a process under criminal law cannot be served upon a member within the precincts 
of Parliament, whilst the House of which he is a member is sitting, without 
leave of the House. 1 

By a number of statutes, the immunity of members of the House of Commons 
from arrest in civil cases has now become a ‘legal right rather than a Parliamentary 
privilege’. 2 The arrest is irregular ab initio, and the arrested member is entitled 
to be discharged immediately upon motion in the Court from which the writ 
was issued. 2 . - - 

Not only is a member immune from arrest in civil action.—a person who has 
already been arrested in execution of a civil process, is entitled to be released if 
he becomes a member of Parliament during the period of his imprisonment, 
unless, of course, he is disqualified by law to sit in Parliament or is undergoing 
imprisonment for an indictable offence or criminal contempt of court. 3 The 
principle is that “service in parliament is paramount to all other claims.” 

Finally, it should be noted that under the existing law in England, it is 
possible to commence and prosecute actions in any Court against members of 
Parliament and also to coerce them by every legal process, save arrest 2 Further, 
on the expiry of the period of the privilege mentioned above, the member is liable 

to be re-arrested on a fresh writ. . . 

(ji) Exemption from service as jurors.— Under the Juries Act, 1870. which 
codifies the ancient privilege, members of Parliament arc exempted from serving 
on juries, without reference to the sitting of Parliament. 

(Hi) Exemption from attendance as witnesses.— Members of the House ot 
Commons have the privilege of exemption from being summoned as witnesses 
while Parliament is in session . 2 But this privilege is usually waived, by the House 
granting leave of absence to its members so summoned, in order to aid the 
administration of justice. The Court also sees if it is possible to arrange for the 
attendance of the member after the session is over. 4 But no member is entitled 
to give evidence in relation to any debates or proceedings in the House, except 

l>> In l India under s. 133 of the C. P. Code, the Chairman of the Council of States, 
the Speaker’of the House of the People, the Chairman and Speaker of a State 
Legislature have been absolutely exempted from personal appearance in Civil 
Courts. 


(II) Privileges of the House Collectively 

We have already discussed one of the collective privileges, viz., the right to 
publish proceedings. The others are: . . 

(j) The right to exclude strangers.— The House has the right to secure privacy 


(21) (1831) 86 C.J. 701 ; (1882) C.J. 487. 
When a member commits a crime he is liable 
to be arrested like anv one else, and on con¬ 
viction the Court notifies that to Parliament 
and the House then considers the question 
of expelling him. Except in the case of 
these indictable offences, a member of the 
House cannot be imprisoned or restrained 
without order of the House. [The privilege 
thus, extends to proceedings W civil con¬ 
tempt —Stour ton v. Stourton, (1963) 1 All 
E.R. 6061. 

(22) (1950-51) 244 H.C. vui-ix. 


(23) Captain Ramsay’s Case. Report of 
Committee of Privileges of the House of 
Commons, October. 1940. 

(24) (1830-31) C.J. 701. 

(25) The same view has been taken in the 
United State« also [Williamson v. U. S.. (1908) 
207 U.S. 425J. 

(1) May. 16th Ed., p. 120. 

(2) Mav. 16th Ed., pp. 68. 76. 

(3) Phillips v. Wellesley. (1830) 1 Dowl. 9. 

(4) (1950) H. C. Deb.. 1973. 

(5) Chubb v. Solomons, 3 Car. & Kir. 75. 
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of debate by holding a secret session,® but this is not resorted to except for 
imperative reasons, c.g., in time of war. But strangers may be excluded at any 
time in the interest of order, by the Sergeant on his own initiative or at the 
Speaker’s directions. Any member dissatisfied by the presence of strangers may 
also draw the Speaker’s attention to that fact and in that case, the Speaker will 
immediately put the question to vote and order withdrawal of the strangers if 
the vote is carried.® 

In India, under the Rules, the Speaker or Chairman may, whenever he thinks 
fit, order the ‘withdrawal of strangers from any part of the House ’.' 1 

( it) Right to regulate its internal affairs, and to decide matters arising within 
its walls. 

1. Each House of Parliament has the right to control and regulate its pro¬ 
ceedings and also to decide any matter arising within its walls, without interference 
from the Courts. What is said or done within the walls of Parliament cannot be 
inquired into in a Court of Law.® The House has thus the exclusive power of 
interpreting a statute, so far as the regulation of its own proceedings is concerned ; 
even if that interpretation be erroneous, the Courts have no power to interfere 
with it directly or indirectly.® Similarly, if a member is turned out of the House 
by the Sergcant-at-Arms under Orders of the House, lie has no remedy from 
the Courts." 

2. The right of the House to settle its own procedure is so absolute that even 
where a particular procedure is laid down by a rule of the House or by a statute, 
the House is free to depart from that procedure and no Court can interfere on 
the ground that the proper procedure has not been followed.® 

3. It has even been held that the House of Commons has absolute authority 
to determine whether any statute should apply to any matter taking place within 
its walls. Thus, neither the members of a Committee of the House nor an officer 
of the House were liable to be summoned, for selling liquor within the precincts 
of the House without licence as required by the Licensing Act. For, 

"in the matters complained of. the House of Common* was acting collectively in a matter 
which fell within the area of the internal affairs of the House, and. that being so. any tribunal 
might well feel, on the authorities, an invincible rulectancc to interfere.'" 0 

4. But there is no authority for holding that the House would also be compe¬ 
tent to deal with crimes committed within the House. On the other hand, Stephen, 
J., in Rradlaugh v. Gossett, 11 expressed the opinion that "the line must be drawn 
somewhere and that the House could not try, say. a murder which took place 
under its roof’’. In Eliot’s case , 13 the charge of assault was held combined with 
the charge of seditious speech and so the question was left open whether the House 
could exclusively deal with a simple assault committed within the House. 

From the Report of the Select Committee on the Official Secrets Act 15 it 
would appear that the House is not going to claim that a crime committed by a 
Member within the House would be immune from the jurisdiction of the Courts 
of law, for, the Report stated that the freedom of ‘proceedings’ in Parliament 
included “. . . . everything done by a member in the exercise of his functions as a 
member . . .” The commission of a criminal act can. in no sense, be said to be 
included within the functions of a member or to form part of the proceedings 
of the House and, accordingly, the House could not claim that the criminal act 
should be outside the jurisdiction of the criminal courts. Of course, in the 
marginal cases, where it may be doubtful whether the act in question constitutes 
a crime or a criminal act lias in fact been committed, the House may hold a 

(10) R. v. Grahnm-Campbctl, (1935) I K.B. 
S94. 

(11) Braetlaurh v. Gossett, (1884) 12 Q.B.D. 
271. 

(12) Eliot's case, (1629) 2 St. Tr. 294 ; 
Burden v. Abbott, 12 Q.B.D. 283. 

(13) (1938 39) H.C. 101, p. v. 


(6) May, 16th Ed., pp. 240, 33S. 

(7) R. 265 of the Rules of the Council 
and r. 387 of the Rules of the House. 

(8) Bradlaugh v. Gossett, (1884) 12 Q.B.D. 

(9) May, 16th Ed., p. 60. 
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preliminary inquiry before surrendering a Member to the Court. In the 16th Ed. 
of May (p. 66), it is stated— 

“With regard to a crime committed in Parliament, the House in which it was committed 
might claim the right to decide whether to exercise its own jurisdiction or to hand over to 
the criminal courts. In taking this decision, it would no doubt be guided by the nature of 
the offence, and the adequacy or inadequacy of the penalties, somewhat lacking in flexibility, 
which it could inflict.” 

But in so far as the above observation suggests that the House has the right 
to withhold a member charged with a criminal offence committed within the 
House from the arms of the ordinary law of the land and the courts established 
by law, its correctness cannot be accepted as free from doubt. Of course, the 
House would be perfectly entitled to claim the privilege where the alleged criminal 
act takes place in pursuance of some order of the House or in course of its 
execution, in which case, it becomes a part of the ‘proceedings’ of the House, as 
it has been interpreted (sec p. 587, ante). 

Again, the liability of a member for a crime docs not warrant the service ot 
a criminal process on a member within the precincts of Parliament, whilst the 
House to which the member belongs is sitting, without obtaining leave of the 
House. 14 

5. As a corollary from the right of the House to control its own proceedings 
and the right of a member not to be answerable elsewhere for anything said or 
done in connection with the proceedings in the House, it has been established 
that no member or officer of the House can give evidence or produce any docu¬ 
ment relating to the proceedings in the House before any Court or any ot 
authority, including the other House, unless the leave of the House of which 
he is a member of officer has been taken.'* It follows, therefore, that a Court 
cannot compel the production of a document in the custody of an officerJ>f the 
House; the party who seeks to use it in evidence must apply to the House itself 
for directing its officer to attend and produce the document. 

(iO) The rizht to punish parliamentary misbehaviour .—Prom the right to 
regulate its internal affairs follows the right of the House to maintain order and 
to reprimand disorderly conduct on the part of tts mcmbcrs. wh.ch power .s 
exercised by the House through the Speaker or through the Chairman of the 
Committee, when the House sits in a Committee. Sw(| . 

The Speaker’s rower to stop speeches which arc improper or irrelevant has 
already been noted. Besides, the House may suspend or expel a member tor 
obstruction of the Speaker or objectionable behaviour In such a case..the Speaker, 
or the Chairman may be asked to ‘name’ the offending member. The Question 
of suspension is then put and if carried, the member mav be suspended for a 
limited period, or expelled for the rest of the session. 14 Expulsion, however, wou d 
not debar a member to sit if he is re-elected as happened in the case of John 
Wilkes in 1774. 1T 

(iv) The rizht to punish members and outsiders for breach of tts 
This is by far the highest of the privileges of the Houses of Parliament It can 
punish for contempt or breach of its privileges tn the same wav as Co “ rt *°{ Th £ 
can punish for contempt of their judicial authority [Vol. I ,, p. 644j. Ih 
is a judicial power and this power gives to the British Parliament the epi 
“High Court of Parliament.” 18 The power to punish for cont ^ s 'Obstruction 
tinguished from the power to control or remove disorderly cond O; t LSS-ontempt 
within the House, which has just been noticed. The power to commit for contemp^ 
is the judicial power to inflict a penal sentence for the offence and ex tend. _ 

1 — . • r _in/l 


(14) May, 16th Ed., p. 79. 

(15) May, 16th Ed., p. 63. 

(16) Rr. 373-4 of the Rules of Procedure 
and Conduct of Business in our House of 
the People (rr. 215-6 of the Rules of the 


Council of States) provide for C *P U,S1 ™ * nd 
suspension of a Member (sec p. , *>«{• 

(17) Cf. Anson. Law and Custom of the 
Constitution. 1922. Vol. n. p. 183. 

(18) KieUey v. Carson. (1842) 4 Moo. ' 

63. 
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against strangers* 9 who may not set their foot on the floor of the House. In 
other words, the House has the power to punish for all acts which constitute con¬ 
tempt according to law of Parliament, whether committed by a member or an 
outsider,—within the House or beyond its walls. 

The modes of punishment which may be imposed by the House of Commons 
arc—admonition, reprimand, imprisonment and fine. 30 

Instead of itself punishing an offender, the House may direct a prosecution 
bv the Attorney-General, where the House considers a proceeding in a court of 
law to be proper or necessary. 31 

In many cases, though finding a person guilty of contempt, the House may 
accept his unqualified apology and drop the proceedings. 33 

(15) U.S.A. —Art. I, s. 5 (2) of the Constitution provides— 

"Each House may determine the rules of its proceedings, punish its members for dis¬ 
orderly behaviour, anti, with the concurrence of tuo-thirds. expel a member." 


As to rules of procedure, sec under Art. 118, post. 

As to the power to punish and expel, each House has the sole authority to 
determine what conduct on the part of a member is inconsistent with the trust 
and duty of a member’ 3 ’' and courts will not interfere with authority of Congress 
even to make it a legal offence. 31 While investigating into the conduct of a 
member 33 or the validity of an election, 34 each House has the power to compel the 
attendance of witnesses and to compel them to give testimony. 33 

Each House also possesses a general investigatory power in aid of its legisl.iti*.c 
function. 

The privilege of members from arrest is provided for by Art. I, s. 6 (I) which 

says— 

"The Senators and Representatives shall.in all eases, except treason, felony and 

breach of the peace, be privileged from arrest during their attendance at the session ot their 
respective Houses, and in going to and returning from the same". 


It is evident that the exception takes away from the privilege arrests for all 
criminal offences.* The privilege is confined only to arrest in execution of civil 
decrees, for it has been held that it does not give immunity from arrest in execu¬ 
tion of a process in a civil ease. 3 

In our Reference case, 3 there is an observation that "contempt committed 
outside the four-walls of the legislative chamber by a citizen who is not a Member 
seems to be outside the jurisdiction of the American Legislature". With respect, 
this assumption is not correct. Though Art. I, s. 5 (2) of the Federal Const tution 
specifically empowers each House of Congress to punish its ‘members’ for contempt, 
it has been judicially acknowledged since the early case of Anderson v. Dunn .» 
it has been judicially acknowledged that each House of Congress has the inherent 
povver to punish a non-member for contempt of its authority, c.g., to bribe one 
of its members, 4 or ignoring its process' or refusing to answer its inquiries.* for. 


"from the power to legislate given by the Constitution to Congress there was to be 
implied the right of Congress to preserve itself; that, to deal by way of contempt with 
direct obstruction to its legislatne duties ‘V 


(19) May, 16th Ed., p. 89. 

(20) The fact that the House has not im¬ 
posed this punishment for a number of years 
does not preclude the possibility of its be¬ 
ing used in future (cf. Rep. of the Select 
Committee of the House of Lords in rela¬ 
tion to the Attendance of Members. H. L. 
/ (66-1) (67) |. 

(21) May. 16th Ed., p. 104. 

(22) Cf. 563 H. C. Deb.. 407-9 ; (1956-7) 
H. C, 39. 

(23) In re Chapman. (1897) 166 U.S. 661 
(669). 

(J4) Burton v. U. S.. (1906) 202 U.S. 344 
(356). 


(25) Barry v. l\ S., (1929) 279 U.S. 597. 

(1) Williamson v. V. S., (1908) 207 U.S. 
425 (446). 

(2) Long v. A nsell, (1934) 392 U.S. 76. 

(3) Ref. under Art. 143, A. 1956 S.C. 745 
(78S). 

(4) Anderson v. Dunn, (1821) 6 Wh. 204. 

(5) Jurney v. MacCracket, (1935) 294 U.S. 
125 (150). 

(6) MeGrain v. Daugherty, (1927) 273 

U.S. 135. 

(7) Marshall v. Cordon. (1917) 243 U.S. 
521 (537). 
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The contempt power of the American Congress, however, is narrower than 
the contempt power of the British Parliament in so far as no act is punishable 
as a contempt of the American Congress as does not directly and_ immediately 
obstructs its legislative process, 4 x.e., the performance of its duties as a Legislature. 5 ' 7 

The following act, for instance, is not punishable as contempt of the Ame¬ 
rican Congress— 

To write a defamatory letter regarding members of the Legislature. 4 ' 7 

(C) Australia. —Sec. 49 of the Australian Constitution Act provides— 

"The powers, privileges, and immunities of the Senate and of the House of Representatives, 
and of the members and the committees of each House, shall be such as are declared by the 
Parliament, and until declared shall be those of the Commons House of Parliament of the United 
Kingdom, and of its members and committees, at the establishment of the Commonwealth." 


It should be pointed out that no legislation has yet been undertaken by the 
Commonwealth Parliament in exercise of the power conferred by this section, so 
that the position in Australia as regards the privileges of the Commonwealth 
Parliament is similar to that under Art. 105 (3) of our Constitution. It has been 
held that the Commonwealth Parliament has the same power to punish for 
contempt as the House of Commons by virtue of this section even though the 
‘judicial power’ is vested by the Constitution elsewhere.* 

(D) Canada.—s. 18 of the British North America Act, 1867 (as substituted 
in 1875) provides— 

"The privileges, immunities, and powers to be held, enjoyed, and exercised by the Senate 
-nd bv the House of Commons, and by the members thereof respectively, shall be such as 
are from tfmeto time defined by Act of the Parliament of Canada, but so.hatanyAt of 
the Parliament of Canada defining such privileges, immunities, and powers shall not confer r any 
orivilescs immunities, or powers exceeding those at the passing of such Act held, enjoyed, 
and exercised by the Commons House of Parliament of the United Kingdom of Great Britain 
and Ireland, and by the Members thereof." 

The principal Dominion statute is of 1868 which, however, docs not codify 
the privileges but provides that the privileges of the Canadian Parliament shall 
be the same as those of the British House of Commons in 1867. 

Read with the principal Canadian statutes, the present position of the privileges 
of the Dominion Parliament arc as follows— 

(i) Each of the Houses of the Canadian Parliament possesses all the powers, 
immunities and privileges which were enjoyed by the British House of Commons 
at the time of the passing of the British North America Act, 1867, so far as the 
same are consistent with and not repugnant to that Act.* 

(ii) It is competent for the Dominion Parliament to abolish any ot the pri¬ 
vileges of the British House of Commons as they existed in 1867. 

(Hi) It is competent for the Canadian Parliament to adopt any of the new 
privileges which arc added to those of the British Parliament, by common or 
statute law, by specific legislation to that effect, but no legislation of the Dominion 
Parliament can introduce a privilege not possessed by the British House 

Commons for the time being. .... c of 

(j v ) No action shall lie in respect of the publication of any proceedings 
cither House under the authority of the House concerned.’ . ee „ c nn 

(„) Any committee of either House has the power to examine witnesses on 

° a<h L No member of the Senate or of the House of Commons shall recei^ any 

s^.Wirsasarjsc: "* 

order to influence or to attempt to influence any member of either Hous . 


(8) R. v. Rickards. (1955) 92 C.LR. 157. (9) CanTsiaiute., ('868) 31 Vic., c. 23. 
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(tn») Any person who gives, offers or promises to any such member any com¬ 
pensation for such services as aforesaid, shall be guilty of an indictable offence. . . 

(E) Fifth French Republic.— Art. 26 of the Constitution of 1958 says— 

“No member of Parliament may, during parliamentary session, be prosecuted or arrested 
for criminal or minor offences without the authorisation of the Chamber of which he is a 
member, unless caught in the act ( flagrante delicto). 

When Parliament is not in session, no member of Parliament may be arrested without 
the authorisation of the Secretariat of the Chamber of which he is a member, except when 
caught in the act or in the case of authorised prosecution or final conviction. 

The detention or prosecution of a member of Parliament shall be suspended if the Chamber 
of which is a member so demands". 

(F) Japan. —Art. 50 of the Constitution of Japan, 1946 says— 

"Except in cases provided by law, members of both Houses shall be exempt from apprehen¬ 
sion while the Diet is in session. And any members apprehended before the opening of the 
session shall be freed during the term of the session u|»on demand of the House." 

(G) Government of India Act, J935.—S. 28 (2)-(3) of the Act of 1935 was: 

“(2) In other respects, the privileges of members of the Chaml»ers shall be such as may 
from time to time be defined by Act of the Federal Legislature and. until so defined, shall he 
such as were immediately before the establishment of the Federation enjoyed by members of 
the Indian Legislature. . . . .. , . . . , 

(3) Nothing in any existing Indian Act. and. notwithstanding anything in the foregoing 
provisions of this section, nothing in this Act, shall be con>irucd as conferring, or empowering 
the Federal Legislature to confer, in either Chamber or on both Chambers sitting together, or 
on any committee or officer of the Legislature, the status of a Court, or any punitive or 
disciplinary powers other than a power to remove or exclude persons infringing the rules or 
standing orders, or otherwise behaving in a disorderly manner. ' 

It is to be noted that the power of the Federal Legislature under the above 
provision related to the privileges of the members individually and not of the 
Houses collectively and it was subjected to the specific limitation imposed by 
sub-section (3). 


India 

(3): Privileges in other respects. 

Cls. (l)-(2) deal only with two matters, viz., freedom of speech and right of 
publication. Outside the scope of these two clauses, the privileges of members of 
our Parliament shall be the same as those of members of the House of Commons, 
until our Parliament itself takes up legislation relating to privileges in whole or 
in part. 11 In other words, if Parliament enacts any provision relating to any 
particular privilege at any time, the English law* will to that extent be superseded 
in its application under our Constitution. 

Since no such legislation has yet been undertaken by Parliament, in matters 
outside cls. (1) and (2), the privileges of Parliament and its members arc the 
same as those of the House ot Commons and its members, as they existed at the 
commencement of this Constitution. 13 

Under our Constitution, both the Houses of the Legislature will be on the 
same footing as regards privileges, and each of them shall have the privileges 
enjoyed by the House of Commons, in the same manner and to the same extent. 13 

The Legislature under the Government of India Act, 1935, suffered from a 
serious disability, viz., that it had no power to commit for contempt [Sec. 28 (31), 
just as colonial Legislatures do not possess this power. 14 But the Constitution, by 
adopting the privileges of the House of Commons, confers the power upon each 

(10) Can, Statutes. (1876) 39 Viet., c. 7. 

(11) Ref. under Art. 143. A. 1965 S.C. 

745 (76/). No such law has been enacted 
by any of the Legislatures in India, by the 
time of printing of this, page (October. 

(12) Sharma v. Sri Krishna, A. 1959 S.C. 


395 (subject to the exceptions specified under 
the next caption). 

(13) In England, the privileges of the 
House of Lords arc different from those of 
the Commons, on sonic points. 

(14) Kiclley v. Carson. 4 Moo. P.C. 63 ; 
Doyle v. Falconer, (1866) 1 L.R. P.C. 328. 
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House of the Union Parliament [Art. 105 (3)] as well as of the State Legislatures 
[Art. 194 (3)J, subject to certain limitations, 15 to be stated hereafter. 


“At the commencement of this Constitution”. 

1. It is to be noted that the powers, privileges and immunities of our 

Parliament, its members and Committees shall be such as are enjoyed by the 
members of the House of ‘Commons. at the commencement of this Constitu¬ 

tion’. Hence, any subsequent change in the law of Parliament in England, either 
by case-law or by statute, will not extend to India. 

2. The same expression, according to our Supreme Court, 15 also indicates 
that if any privilege of the House of Commons had become obsolete by desuetude 17 
or if the claim of the House as regards any privilege had been refused to be 
recognised by the Courts prior to 26-1-50, such privilege would not be available to 
our Legislatures by virtue of Cl. (3) of the present Article.** 

3. Our Supreme Court has also held 1 * that though the language of the second 
part of cl. (3) of the present Article is wide enough to extend all the existing 
privileges of the House of Commons to an Indian Legislature, some of those 
privileges cannot obviously extend to India, owing to the difference in the constitu¬ 
tional set up and other provisions of the Constitution which limit the powers of 
the different organs under the Constitution. Thus, a Legislature in India, cannot 
claim the following privileges, though belonging to the House of Commons— 

(i) The right to petition the Sovereign, in a body, through the Speaker. 1 ® 

(ii) The right to pass an Act of Attainder.* 0 

(tit) The right ol the House to determine its own constitution,* 1 namely, “by 
the order of new writs to fill vacancies that arise in the Commons ; by the trial of 
controverted elections ; by determining the qualifications of its members in case 
of doubt’’.** 

(tv) The Legislatures under our Constitution cannot claim to be ‘superior 
courts of record’,* 3 even though they have the power to punish for contempt. 
Consequently, and having particular regard to the provisions in Art. 32 and 226 
of our Constitution, the privilege of issuing a ‘general warrant’, excluding the 
jurisdiction of the Courts altogether, cannot be claimed by our Legislatures. 

Privileges of the Legislature and Fundamental Rights. 

I. It is now settled* 4 25 that if a Legislature under the Constitution undertakes 
to legislate on the subject of its own privileges under the first part of Art. 105 (3) 
or 194 (3), such law must conform to Art. 13, and must be held to be void if it 
contravenes any of the Fundamental Rights of a person included in Part III of 
the Constitution. 1 

II. But the position is not so clear upon the question whether the uncodifcd 
existing privileges under the latter part of Art. 105 (3) and 194 (3) must, in order 
to be valid, be consistent with the fundamental rights.— 

(A) In Sharma v. Sri Krishna, 7 * a majority of the Supreme Court (Das C.J., 
Bhagwati, Sinha & Wanchoo JJ..—Subba Rao J., contra) held that 


(15) Ref. under Arc. 143, A. 1965 S.C. 745 
(786). 

(16) Ref. under Art. 143, A. 1965 S.C. 745 
(76/). 

(17) E.g., the freedom of a member from 
being impleaded [May, 16th Ed., p. 75). 

(18) Ibid., p. 764. (The wide observations, 
on this point, in Sharma v. Sri Krishna, A. 
1959 S.C. 395 (493). now stand modified by 
ibid.). 

(19) May. 16th Ed., p. 86. 

(20) Ibid., p. 40. 

(21) Ibid., p. 175. 

(22) These matters, under our Constitu¬ 


tion. are dealt with by different provisions of 
the Constitution or statute, [e.g., Arts. 103, 
192 ; 329 (b)l. 

(23) Ref. under Art. 143, A. 1965 S.C. 745 
(7 84. 786). 

(24) Sharma v. Sri Krishna, A. 1959 S.C. 

395 (409). „ „ 

(25) Ref. under Art. 143, A. 1965 S.C. /4a 

(766). . 

(1) Rules Made bv the Legislature under 
Art. 118 (I) (or 208 (1)J of the Constitution, 
are cxpresslv made subject to the other 
provisions of the Constitution (Ref. under 
Art. 143. A. 1965 S.C. 745 (767). 
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(a) The existing privileges under the second part of Arts. 105 (3) and 194 (3) 
were not affected by anything in Art. 13, because the source of such pri\ ileges was 
not any law made by a Legislature but the Constitution itself (p. 410 of AIR); 

(b) Art. 105 (3) or 194 (3), being a special pro\ision, must prevail over the 
general provision under Art. 19 (I) (a), so that it could not be contended that a 
citizen could not be arrested for breach of privilege of a Legislature if it meant 
an inroad upon the freedom of speech guaranteed to the citizen under Art. 19 (I) (a) 
(p. 410, ibid). 

(B) At p. 491 of Vol. 1 of this Commentary, the Author respectfully protested 
against the foregoing interpretation of the relevant Articles relating to the 
privileges of the Legislature and submitted that if the law made by a Legislature 
relating to privileges were to be subject to Art. 13. it could not have been the 
intention of the framers of the Constitution that the Legislature could enlarge its 
powers by simply not exercising its powers in terms of the Constitution, though 
the Constitution imported the privileges of the House of Commons only as' a 
temporary phase pending legislation. 

(C) In the later case on the Reference under Art. 143, 2 3 the majority of the 
Supreme Court has substantially accepted the Author’s contention 1 even though 
the decision in S/iarma’s ease* 4 has not been overruled. The result has been 
anomalous and the question whether the existing privileges arc subject to the 
fundamental rights has to be answered piecemeal, with reference to the different 
Articles in Part III. 

(*) As regards Art. 19 (I) (a), the decision in Sharma's ease 7 * stands, because 
it has not been overruled by the Opinion in the Reference case. Hence, it is not 
open to question the validity of any of the privileges of a Legislature or anything 
done in pursuance thereof, on the ground that it contravenes Art. 19 Ml (a).* 

(0) Art. 21 would extend to the uncodificd privileges.* The reasoning of the 
majority in the Reference case .* on this point, is that in Sharma’s case* it Iv d 
been assumed that the privileges of the Legislature were subject to Art. 21. but 
that on the merits the Court had held that the Rules of Procedure made bv the 
Legislature constituted ‘law’, so that arrest or detention in exercise of powers 
conferred thereby could not be said to be violative of Art 21. Whatever be the 
reasoning, the opinion in the Reference case 5 * is that no Rule made by a Legis¬ 
lature or anv privilege claimed by it would be valid, if it is in contravention of 
Art. 21. Even where the power of arrest or detention is founded on a ‘law’, the 
superior Courts can interfere where the use of the power is mala fide 5 so as to 
constitute a contravention of Art. 21. Of course, the Courts cannot sit as a 
rcvtsional body over the Legislature to hold that the charge did not amount to 
contempt. 7 

(tit) On a parity of reasoning, it has been held in the Reference case 5 that the 
uncodificd privileges arc subject to Arts. 20 and 22. 

As to the applicability of Art. 22, the Court 5 referred to its view in Gunahati 
v. Nafisul* that the protection under els. (I) and (2) of Art. 22 extends to arrest 


(2) Ref. under Art. 143. A. 1965 S.C. 745 
(76.5) (Gajendragadkar C-T.. Suhha Rao. 
Warn boo. Hidayataulla. Shah A' Ayyangar 
JJ.—Sarkar f., contra). 

(3) Holding that, even though cl. (3) of 
Art. 105 or 194 docs not expressly make the 
provision ‘subject to the other provisions of 
the Constitution, it must be read alone with 
the provisions relating to Fundamental 
Rights, according to the rule of harmonious 
constitution IRef. under Art. 143. A. 1965 
S.C. 745 (76/). 

(4) With great respect, it is difficult to 

see why Art. 19 (1) (a) would not. in 

particular, apply to control the second part 


of Art. 105 (3) or 194 (3). if the other 
provisions in Part III would applv to that 
effect, according to the rule of harmonious 
contruction. or at least, because Art. 32 
would extend to privileecs of Legislature, 
according to either of these two caess. 

(5) Ref. under Art. 143. A. 1965 S.C. 745 
(7S6). 

(6) Sharma v. Sri Krishna. A. 1959 S.C. 
395 (410-11). 

(7) Keshav Singh v. Speaker, A. 1965 All 
349 (355). 

(8) C.unapati v. Nafisul, A. 1954 S.C. 636: 
(1952-54) 2 C.C. 309. 
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case" mat tnc qecision in Kjunaya 11 s cusc was uui «* Luiiswticu 

In the result, a person arrested under a warrant of a Speaker may complain 
to the High Court or the Supreme Court that he has not been produced before 
a Magistrate within 24 hours of such arrest or has been denied the opportunity 
to get legal advice.* * 

A Bench of the Allahabad High Court 10 has, however, held that the protection 
under Art. 22 (2) can be claimed only at the stage of arrest but would not be 
available once the person has been adjudged guiltv of contempt by a Legislature 
and detained under its sentence of imprisonment. The High Court 10 founded this 
conclusion upon the observation in State of Punjab v. Ajatb Stn<?h that the 
protection under Art. 22 is not available where a person is arrested or detained 
under a warrant issued bv a Court and the observation m State of U. P. v. Abdul 
Samad" that the provision in Art. 22 (21 was designed to enable the person arrested 
or detained to be released on bail "pending the investigation into the offence with 
wlvch he is charged or pending an mauiry or trial". But both the observations 
annarcntly refer to a charge brought before a Court. In the Reference Case, 
the Supreme Court has clearly laid down that the Legislatures in India cannot 
claim to be a Court of Record and that their power to punish for breach of its 
privileges is derived not from any judicial status but from the necessity of such 
power to enable it to function nrooerlv as a Legislature. If that J >c so J, ,h ' 
observations in the two decisions- 1 ’ relied upon by the Allahabad High Court 

arC Thc'other"reason relied upon by the Allahabad High Court- is .ha, a produo 
lion before a Magistrate in such cases would be futile because the Magistrate 
would have no power to release on bail any person who is detained under a sentence 
parsed bv a Legislature. The argument has great force but still it cannot be 
accepted as conclusive until the Supreme Court considers the question m some 
future case, because even though the Magistrate himself may not have any Powc 
to intervene, a production before him would enable the convict to ha%c legal 
counsel at the earliest opportunity and to make an application under Art. 32 
or 226 for habeas corpus* Such production would be highly usefuI inJ^*° 8 c «ses 
where a person may have been convicted bv a Legislature of contempt without 
"nv prcvi^s arrcst 7 Once the jurisdiction of the Supreme Court or High Court 
to inouire into the validity of a conviction by a Legislature is conceded, a Produc¬ 
tion before the Magistrate may be regarded as a condition in aid of that jurisdiction. 

(iv ) Art. 32 (and 226) extends to the exercise by a Legislature of its uncodificd 

"^Bmh^he 1 Supreme Court and a High Court have ^ri^iction to interfere not 
only where a person has been arrested to be produced before a Legislature to 
answer a charge of contempt but also after he has been committed for con^mnt 
under a sentence of imprisonment and have the jurisdiction to inquire into the 
validity of such conviction . 13 

Scope of the immunity from arrest. .. 

The principle upon which the freedom from arrest rests is tha: Pathlament 
is entitled to have a first claim upon the services of its mcmbers nnd that any 
person who. bv any action of arrest or hindrance, prevents a Member from 
attending in his place to do his dutv is guilty of contempt of the whole Hou. 

No" being specially enumerated in the Constitution, members of Parl.a 
ment and the Smc Legislatur es in India shall have t he immunity from arrest 

(9) Sharma v. Sri Krishna. A. 1959 S.C. ^Vcl'Uol U ' P AM “' 

39 (i0) Keshav Singh v. Speaker. A. 1965 All. (13) Rtf. under Art. 143. A. 1965 S.C. 745 

-240 M54-5). . (786 ; 788-9). 

(11) Store of Punjab v. Ajatb Singh. A. 

1953 S.C. 10. 


(H) (1959) 601 H. C. Deb., cc. 223-7. 
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to the same extent as it is available 10 members of the House of Commons, by 
virtue of Arts. 105 (3) and 194 (3). Thus, 

As in England, the immunity from arrest applies only to arrest under civil 
process and does not extend to arrest under the criminal law.* 4 

The immunity from arrest under civil process exists during a session of Parlia¬ 
ment or of the State Legislature (as the case may be) and forty days be r orc and 
after each session. The privilege cannot be claimed when the Legislature has been 
prorogued and has not yet been summoned for the next session.' 4 

If follows from Cl. (3) of Art. 105 that any provision of the existing law which 
provides a rule contrary to a privilege of the House of Commons shall be void, 
unless Parliament incorporates the provision in a fresh legis'ation enacted after 
the commencement of the Constitution. Thus, under the existing law, we have 
a provision exempting members of Legislatures from arrest or detention in prison 
under civil process, in s. I35A of the Code of Civil Procedure, 1908, inserted in 
1925. The above provision exempts a member from arrest during the cont ; nuance 
of a meeting of the Chamber or Committee thereof of which he is a member or 
of a joint sitting of the Chambers, and during a period of 14 days hefo e and 
after such meeting or sitting. Since the duration of immunity in the case of 
members of the House of Commons is longer, viz., 40 davs before and a^tcr «cssion, 
it is obvious that members of our Parliament will enjoy the 40 days' immunity 
notwithstanding the above Act. ,T The period of immunitv of members o f the 
House of Commons in "40 davs after every prorogation and 40 davs before the 
next appointed meeting”.' 4 In the case of dissolution a 'convenient and reasonable’ 
time is allowed for returning home.' 4 Anson 1 * puts the period as "the continuance 
of the session, and for 40 days before its commencement and after its enn'-bnuon 

Where a member has been arrested in breach of this privilege, he is entitled 
to be released by a proceeding for habeas corpus** 

No immunity from arrest under law of preventive detention. 

Following the English precedents (p. 591, ante), it has been held in India, 
both by the Courts 90 and in Parliament 91 that the immunity from arrest docs not 
extend to other than civil cases, and. accordingly, it docs not extend to arrest 
under a law of preventive detention. 

For the same reason, though during his period of detention under the 
Preventive Detention Act. a member of a Legislature has a right to correspond with 
the Legislature as a sitting member, he is not entitled to attend the sittings of 
the House. 99 


Communication to Speaker of arrest, detention and release of a Member. 

Even though the arrest of a Member otherwise than on a civil process has 
been held not to be included within the privilege of freedom of arrest, it has been 
established in England as well as in India, that in such cases, the House concerned 
has a right to be informed of the fact of arrest and detention and the reason 
why the House is being deprived of the participation of a member in its 
deliberations. 

(A) England .—In England, it has been held that a Magistrate or a Judge has 
the duty to inform the Speaker of the fact of arrest or detention with its causes, 
in the following cases. 94 


(15) Venkatcruarlu v. D. Af., (1950) 2 
M.L.J. 207: A. 1951 Mad. 269. 

(16) Ansumali v. Slate of IP. B.. (1952) 
56 C.W.N. 711 (720). 

(■7) It would be expedient to amend the 
above inconsistent provision in the C. P. 
• i J f »t is intended to curtail the period 
in India, fresh legislation bv •Parliament’ 
would be required. 

(18) 1 Blnckstone’s Commentaries, p. 165: 
May, 16th Ed., p. 74. 

c2—76 


(19) Anson. Law A' Custom of the Consti¬ 
tution. Vol. I. p. 163. 

(20) In the matter of Vcnkatcswarlu. (1950) 
2 M.L.J. 207 : Ansumali v. State of II'. B„ 
(1952) 56 C.W.N. 711 (720). 

(21) Dcshpande’s case. H. P. Deb., Pt. II. 
23-7-52. col. 4425. 

(22) Anandan Namhiar, In re. (1952) 1 

M.L.J. 1. 

(23) May. 16th Ed., pp. 80-1 : 121. 



602 


The Constitution of India 


[Part V 


(а) When a Member is taken into custody to be tried by any Court- 
Martial. 

(б) When a Member is committed to prison after arrest on a criminal charge, 
bail not being granted. 

(c) Upon a Member's conviction on trial. 

But no such duty arises when a person already in prison under the sentence 
of a Criminal Court is elected a Member of Parliament. 

( d) When a Court proceeds against a Member for contempt of court. 

Failure of a Judge or Magistrate to inform the Speaker in the foregoing cases 

constitutes a breach of privilege.” 

(B) India. —In India, Rules have been made by the House of the People* 4 on 
this subject. Rules 229-31 provide: 

“229. When a member is arrested on a criminal charge or for a criminal offence or is 
sentenced to imprisonment bv a court or is detained under an executive order, the committing 
judge, magistrate or executive authority, as the case may be. shall immediately intimate such 
fact to the Speaker indicating the reasons for the arrest, detention or conviction, as the case may 
be, as also the place of detention or imprisonment of the member in the appropriate form set 
out in the Third Schedule. 

230. When a member is arrested and after conviction released on bail pending an 
appeal*' or otherwise released such fact shall also be intimated to the Speaker by the authority 
concerned in the appropriate form set out in the Third Schedule.* 4 

231. As soon as may be the Speaker shall, after he has received a communication referred 
to in rule 229 or rule 230 read it out in the House if in session, or if the House is not in session 
direct that it may be published in the Bulletin for the information of the members: 

Provided that if the intimation of the release of a member cither on bail or by discharge 
on appeal is received before the House has been informed of the original arrest, the fact of his 
arrest, or his subsequent release or discharge may not be intimated to the House by the Speaker. 

The following points should be noted in connection with these rules: 

(*) The duty of the Magistrate or Court to inform the Speaker by a letter 
in the prescribed form arises in the following cases: ... 

(a) When a member is arrested on a criminal charge or for a criminal 

offence. . . . . , 

(&) When a member is sentenced to imprisonment by a criminal court. 

(c) When a member is detained under an executive order, e.g., under the 
law of preventive detention. 

(d\ When a member is released on bail or otherwise, after conviction. 

(it) As to the precise time within which the duty to communicate must be 
performed, the R. 229 says that it must be done 'immediately. The communica¬ 
tion should, therefore, be made at the earliest opportunity after the fact of arrest 
or conviction and in case of delay, it would be for the Committee of Privileges 
of the House to determine whether there has been undue delay or whether the 
explanation of delay is satisfactory. 1 * ...... . 

In one case,* the Committee of Privileges had held that the Magistrate had 
no duty to inform the Speaker where a member had been arrested on a criminal 
charge and immediately released on bail. In view of Rule 229, inserted there¬ 
after, it seems that even in such a case, the intimation should be made. 

Limits of the Privileges of Members in the matter of arrest. 

Save the privileges alreadv mentioned, a member of Parliament has no higher 
privileges than those enjoyed by an ordinary citizen in the matter of the application 
of the laws. 3 In other words, the “privileges do not exalt the Member abo 
the ordinary restraints of law which apply to his fellow citizens . 


(24) No corresponding Rules have been 
framed in the Council of States. Hence, 
the English precedents are to be followed. 

(25) In England, there is no obligation to 
communicate the fact of such release [May. 
16th F.d., p. 81). 

(I) In two cases the House has not taken 
anv action even though the intimation was 


received by the Speaker after the «se had 
been referred by the Speaker to the Com¬ 
mittee of Privileges [H. P. I>h.. Pt. 
28-5-52, cols. 701-2). . ,,, r 

(2) H. P. Deb.. Pt. n. 27-6-52, cols. 261-5. 

(3) (1958) The Clcrks-at-thc-Table, p. 1 
(Kanesari Haidar's case). 

14) (1959) 601 H. C. Deb., cc. 454-64. 
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Hence, if the law relating to arrest for certain offences so authorise, a Member 
arrested on the charge of committing such offences may be put on handcuffs/ 1,4 
Similarly, under the Prison Rules, proper restrictions may be imposed upon his 
communications with private persons or even other members of Parliament, 
outside the prison. 4 Though a Member in prison is entitled to receive Parlia¬ 
mentary papers issued to other members, the Speaker cannot intervene if they 
are withheld under valid legal provisions relating to correspondence with prisoners. 5 6 
Nor can a Member, during a valid imprisonment or detention, claim his right to 
attend the session of the Legislature, even though he is liable to lose his scat owing 
to non-attendance. 7 6 

If a Member commits an offence for which a person may be arrested without 
warrant under the law, the Member cannot claim any special privilege in this 
respect.* 

but in respect of one matter, the Prison authorities cannot withhold the 
correspondence of a prisoner Member of Parliament, because that affects the 
privilege of the House, namely, the privilege of the prisoner Member to correspond 
without let or hindrance with the Speaker and the Committee of Privileges of 
the House. He has this privilege so long as he remains a member of the 
Legislature. 7 In a Madras ease, 7 9 the High Court issued a writ of mandamus 
against the executive authorities to forward to the House any letters addressed 
to the Speaker or the Committee of Privileges by a Member of the State Legis¬ 
lature while under preventive detention. Rut there is no similar privilege to 
correspond with a brother’member."* 

Though the immunity from arrest is a personal immunity, like all other 
privileges, it is a privilege of the House and the individual Member is entitled 
to it only as a member of the House" and does not. therefore, carry his privileges 
wherever he goes unless, of course, he is acting as a delegate of the House. 1 he 
immunity from arrest cannot, therefore, be claimed by a Member when he is 
outside the jurisdiction of Parliament, on an errand of his own." 


Immunity from Service of Process and Arrest within the House. 


(A) England .—The entire position relating to these matters in Lug I and has 
been clarified by the Committee of Privileges of the House of Commons in 1945, 12 
as follows: 

(a) The service or execution of any process (civil or criminal) either upon 
a member or upon any other person within the precincts of any House of the 
Legislature, on a day on which the House or any Committee thereof is to sit, 
is sitting or has sat, will constitute a breach of privilege of the House, unless the 
leave of the House is obtained through the Speaker for such action. 13 

The reason is that such action on the part of a stranger would be a violation 
of the dignity of the House, and would be an abuse of the privilege of admission 
on the part of the serving or executing officer, unless the permission of the House 
is specifically obtained for the purpose. 

It follows, therefore, that neither a member nor a stranger can be arrested 
within the precincts of the House on such a day. But this would not prevent the 
police officers on duty in the House itself to arrest strangers who. after having 
been admitted to the precincts of the House, commit a criminal offence or are 
about to do so, for it is the duty of such officers to maintain order within the 
precincts of the House. If, however, they want to enter the House itself while 


(5) (1958) 4th Rep. of the Committee of 
Privileges. 

(6) (1908) 183 Hansard, c. 540 {GinnelVs 
case). 

(7) Anandan Nambiar, in re, A. 1952 
Mad. 119. 

W * un i an v. State, A. 1955 T.C. 154. 

(9) (1953) Rep. of the Privileges Com¬ 


mittee of the Bombay Legislature re. the 
arrest of Shri Patel. 

(10) (1958) 4th Rep. of the Committee of 
Privileges, House of the People, p. 11. 

(11) (1959) 601 H. C. Deb., cc. 40-59 ; 
223-7. 

(12) (1945-46) H.C. 31. 

(13) (1888) H.C. 411. 
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it is sitting, for effecting the arrest, they must take the previous permission of the 
House. 

( b ) It would, however, be permissible to serve or execute a process within the 
precincts of Parliament even on a member, on any day when Parliament is not 
sitting, or during its periodical recesses (as distinguished from the intervals between 
its daily sittings). 

The reason is that on a day when the House is not sitting or going to sit, 
the service cannot be said to be taking place in the presence of the House, actual 
or constructive, and hence, there cannot be any violation of the dignity of the 
House. 

"To hold that it is would be to confuse t chat the House is with where the House is.”' 4 

Thus, a Member of Parliament as such is not privileged from service of 
process. 15 But service of process on a Member may constitute a breach of privilege 
of the House only when it amounts to a violation of the dignity of the House. 

(B) India. —Rules 232-3 of the Rules of the House of the People provide— 

"232. No arrest shall be made within the precincts of the House without obtaining the 
permission of the Speaker. 

233. A legal process, civil or criminal, shall not be served within the precincts of the 
House without obtaining the permission of the Speaker." 

As has been stated earlier (p. 601, ante), though the immunity of a Member 
from arrest does not extend to arrest under criminal law, no arrest can be made 
or other process under criminal law served within the precincts of a House without 
the permission of its Presiding Officer. A breach of this rule is an interference 
with the business and dignity of the House itself. 

The 'precincts' of the House would, according to common parlance, include 
the buildings where the Legislature or its Committees hold their sittings and their 
appurtenances and also the space enclosed by its compound walls, it any. 

The Madras Legislative Assembly has adopted a definition of its 'precincts .*• 

A request made by an executive officer to the Speaker to serve summons upon 
a member when the House is in session constitutes a breach of privilege of the 
House . 17 

Service and execution of legal process within the precincts of the House. 

A violation of the privilege in this behalf, explained at p. 596, ante, constitutes 
contempt. 

Immunity from service as juror. 

Exemption from service as jurors is already provided by Sec. 320 ( aa ) of the 
Criminal Procedure Code, which will hold good under the Constitution. It will, 
however, be of no use after the system of jury trial is abolished in all the States. 

Production of Evidence in the possession of the House. 

(A) England. —It has been deduced from Art. 9 of the Bill of Rights that 
Members of Parliament cannot be compelled to give evidence regarding pro¬ 
ceedings in the House without the permissioin of the House. Art. 9 says— 

"Freedom of speech and debate or proceedings In Parliament ought not to be impeached 
or questioned in any court or place outside Parliament." _ 

Officers of the House are similarly prohibited, by a resolution of the House 
of Commons in 1818, to give evidence elsewhere in respect of any proceedings 
before the House or any Committee thereof, without special leave of the House. 

Parties to an action who require such evidence, oral or documentary, are, 
therefore, required to petition the House for permission. If the House is m 
session, a motion for leave is moved, for whi ch no notice is required. During 

(14) (1945-46) H.C. 31. (17) (1958) XIV Madras L.A. Proceedings. 

No. 7. 

(15) (1951) H.C. 244. (17a) 486 H C . D^b. 1973 : Dingle v- 

(16) (1958) The Table, pp. 151-2. Associated Newspapers. (1960) 2 Q-B. 405. 
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recess, the Speaker exercises the power to permit, in his discretion, and during a 
dissolution it is the Clerk of the House who exercises the power, according to the 
principle followed by the Speaker. 

As to the practice regarding the permission, it may be said that )>crmission 
is usually granted unless the action involves a question of privilege of the House 
itself or the privilege of a witness. 1 * 

(15) U.S.A .—The English principle is followed in the House of Representatives, 
so that no officer of the House can produce before any court any paj>ei from the 
files of the House nor furnish any copy thereof, without the authority of the 
House or of a statute. 1 * 

(C) India. 

I. R. 383 of the Rules of the House of the People says— 

"The Secretary shall have custody of all records, documents and paper* belonging to the 
House or any of its Committees or Lok Sabha Secretariat and he shall not permit any such 
records, documents or papers to be taken from the Parliament House without the permission 
of the Speaker”. 

The usual practice is that when a request is received from a Tribunal for 
the production of such a document, the Speaker refers the matter to the Com¬ 
mittee of Privileges and further action lakes place in accordance with the decision 
of the House on the Report of the Committee of Privileges. If the leave of the 
House is obtained the Speaker nominates one of the officers of the Parliament 
Secretariat to produce the document before the Tribunal. Though the House 
can decide whether the public interest should suffer by the disclosure of the 
document called for, the question whether the document would be relevant to the 
inquiry before the Tribunal is one for the Tribunal itself, under the law of 
evidence, and not for the House.” 

II. In the Council of States, there is no rule corresponding to R. 383 of the 
House of the People. Rut the Committee of Privileges of the Council has come 
to the same conclusion and laid down that in the Council, the practice of the 
House of Commons (p. 597, ante) as to obtaining permission should be followed. 21 


Right to exclude strangers. 

Each House of our Parliament can exercise this privilege which collectively 
belongs to the House of Commons (p. 592, ante). 

(a) The House of the People has made Rules (248-252) to provide for the 
holding of a sitting in secret, as follows: 

"248. (I) On a request made by the Leader of the House, the Speaker shall fix a day or 
part thereof for sitting of the House in secret. 

(2) When the House sits in secret no stranger shall be permitted to be present in the 
Chamber, Lobby or Galleries: 

Provided that members of the Council may be present in their Gallery: 

Provided further that persons authorised by the Speaker may be present in the Chamber, 
Lobby or Galleries. 

249. The Speaker may cause a report of the proceedings of a secret sitting to be issued 
in such manner as he thinks fit. hut no other person present shall keep a note or record of 
any proceedings or decisions of a secret sitting, whether in part or full, or issue any report 
of, or purport to describe, such proceedings. 

250. The Procedure in all other respects in connection with a secret sitting shall be in 
accordance with such directions as the Speaker may give. 

251. (|) When it is considered that the necessity for maintaining secrecy in regard to 
the nroecedings of a secret sitting has ceased to exist and subject to the consent of the 
Speaker, a motion may be moved by the Leader of the House or any member authorised by 
him that the proceedings in the House during a secret sitting be no longer treated as secret. 

• (2) On adoption by the House of the motion under sub-rule (1). the Secretary shall cause 

to be prepared a report of the proceedings of the secret sitting, and shall, as soon as practicable, 
publish it in such form and manner as the Speaker may direct. 


May, 16th Ed., pp. 63-4. (21) The Table. 1958, Vol. XXVII. pp. 98- 

Jefferson’s Manual, 1957, p. 122. 9: (1958) Privileges Digest, p. 62. 

(1958) Privileges Digest, pp. 50-51. 


(18) 

(19) 

( 20 ) 
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252. Subject to the provisions of rule 251, disclosure of proceedings or decisions of a 
secret sitting by any person in any manner shall be treated as a gross breach of privilege of 
the House.” 

There are no such in the Rules of the Council of States. 

(b) The Rules of cither House” authorise the Chair to order the withdrawal 
of strangers from any part of the House “whenever he thinks fit”. 

Refusal to withdraw after such order, constitutes a contempt of the House. 

'Defined by Parliament by law ’.—This expression refers to express legislation 
on the subject of privileges and immunities. The Representation of the People 
Act, 1951, laying down qualifications and disqualifications for membership of the 
Legislature, is not such legislation. 25 

Publication of Parliamentary proceedings in newspaper and by means of 
broadcasting. 

In exercise of the power conferred by the present clause, the Parliamentary 
Proceedings (Proteciion of Publication) Act (24 of 19S6) has been enacted with 
a view to protect the bona fide publication of the reports of proceedings ot 
Parliament through newspapers and broadcasting. 


CONTEMPT OF PARLIAMENT 

The power to punish for contempt. 

(A) England .—The power of Parliament to punish for its contempt is. in 
England, regarded to be as essential as the inherent power of a Court of record 

ss^srs, * 

trifling interruptions from their attendance on this important duty. ... . 

The theory of Parliament acting as a Court was asserted by the House of 

Commons in 1593— 

It is this fiction of Parliament as a ‘Court* from which the power to punish 
for the breach of its privileges without resorting to prosecution in a court ot l*"' 
has been deduced. If each House of Parliament is supposed to act as Court, it 

f ° ll0 (i) S Each House must be the sole judge of its own proceedings, without 

interference from the courts of law (p. 593, ante). interferences with 

(it) Each House must have the power to protect itself from interferences 
its proceedings and the breach of the privileges which belong to >t c ollect y 
as well as wits members individually, for the proper discharge of it 

the SrySS “ 

of ’ 

KSS&.'hlffis? ’ 0-0 Mar. .«h Ed., p. 40. 
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its dignity. Such a position would have been hardly consistent with the efficiency 
and dignity of the highest representative body in the realm : 

"Could it be expected that they should stand high in the estimation and reverence of the 
people, if, whenever they were insulted, they were obliged to await the comparatively slow 
proceedings of the ordinary courts of law for their redress? That the Speaker, with his ma«c, 
should be under the necessity of going before grand jury to prefer a hill of indictment for the 
insult offered to the House? Thev certainly must have the power of self-vindication in their 
hands.”• 

(B) U.S.A .—The power to punish its own members for contempt belongs to 
each House of Congress under Art. I, s. 5 (2) of the Constitution, which says— 

"Each House may. punish its Members for disorderly behaviour, and, with the 

concurrence of two-thirds, expel a Member". 

As regards non-members, it has been held that each House possesses an 
inherent power to punish non-members for obstruction of its business by refusing 
to respond to summons or to give testimony. 5 6 7 8 The foundation of this inherent 
power is that each House must possess “such auxiliary powers as arc necessary 
and appropriate to make the express powers effective".* 

From this follows the curious result that the publication of offensive or 
vexatious charges against either House cannot be punished as contempt unless 
it tends to obstruct or prevent the discharge of its legislative duties. 9 Hence, if a 
matter defamatory to the House is published bv a non-member, the House cannot 
punish the offender except by a prosecution under the ordinary law. 9 

(C) Colonial Legislatures .-—Though F.nglish common law was supposed to 
have been transplanted into the colonics, the law of Parliament with the power 
to punish was not held to have been imported because the colonial Legislatures 
could not be said to have been functioning as a Court of Record like the English 
Parliament. 10 Hence, unless the Constitution Act gave the power to punish, by 
assimilating the privileges of the colonial Legislature to those of the House of 
Commons in England, as in the case of Canada or Australia (sec p. 596, ante), a 
colonial Legislature could not punish for its contempt. 

(D) Government of India Act, 1935. —The position in India, prior to the 
Government of India Act, 1935 was similar to that in those colonics whose 
Constitution Acts did not expressly confer any power to punish for contempt. 
The Act of 1935, as has been pointed out earlier (p. 592, ante\ conferred the 
power to remove or exclude persons infringing the rules or standing orders or 
otherwise behaving in a disorderly manner but specifically withheld “the status 
of a Court or any punitive or disciplinary powers other than a power to remove 

or exclude person." So, the Legislatures tinder the Act of 1935 could not 

punish anybody without resorting to a prosecution fs. 28 (4)]. 

fE) India .—By inserting Cl. (3) in Arts. 105 and 194. the makers have ensured 
that the power to punish shall belong to our Legislatures to the same extent as 
to the British House of Commons, unless and until the appropriate Legislature 
in India legislates to the contrary. 11 ** 5 


General considerations to guide the Legislature with respect to breach of 

Privilege. 

While the House of Commons has plenary powers to punish for breach of 
its privileges, the power is sparingly used only in cases— 

fa) Where the dignity of the House as a whole is affected ;*•* or where the 
dignity of a Member as a member of the House is impaired : 3 


63. 


(5) Kielley v. Carson, (1842) 4 Moo. P.C. 


(6) Burden v. Abbott, (1811) 14 East 1. 

(7) Anderson v. Dunn. (1821) 6 Wh. 204. 

(8) McGrain v. Daugherty. (1927) 273 

U.S. 135 (173). * * 

(9) Marshall v. Cordon, (1917) 243 U.S. 

521 • 


(10) Fenton v. Hampton, (1858) II Moo. 
P.C. 347. 

(11-25) Keshav Singh v. Speaker, A. 1965 
All. 349 (353-4). subject to certain limitations 
fRof. under Art. 143, A. 1965 S.C. 745]. 

(1-2) (1953-54) 529 H. C. Deb., cc. 35-6. 
(3) (1946-7) 441 H. C. Deb., cc. 2267-2305. 
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(b) Where the actual discharge of the duties of a Member in the transaction 
of business in the House is interfered with. 4 

But in determining whether in a particular case there has been a breach of 
Privilege in any of the above senses, the House always guides itself by the 
following considerations— 

(t) The law of Parliamentary Privilege should not be administered in a way 
which would fetter or discourage the free expression of opinion or criticism, 
however prejudiced or exaggerated such opinions or criticism might be. 4 6 

(**) The process of Parliamentary investigation should not be used in a way 
which would be inconsistent with the dignity* of the House and give undue 
importance to irresponsible statements. 4 - 7 8 9 

(i'll) Care should be taken to distinguish legitimate political activity* from 
illegitimate interference with the business or dignity of the House and the House 
should take penal action only when the right claimed as a privilege is ‘absolutely 
necessary for the due execution of the powers of Parliament’.* 

(iv) In most cases, an unqualifiedd apology is considered sufficient to excuse 
the contemner,* 10 particularly where the breach is ‘petty in scale’.* The House may, 
however, express its displeasure at the misconduct, 11 while accepting the apology. 

What constitutes contempt of Parliament. 

(A) England .—As May observes, ,a it is not possible to exhaust the various 
classes of acts, which may fall within ‘‘contempt of Parliament” or constitute 
breach of privileges of Parliament. 

"Any act or omission which obstructs or impedes either House of Parliament in the per¬ 
formance of its functions or which obstructs or impedes any member or officer of such House 
in the discharge of his duty or which has a tendency, directly or indirectly, to produce such 
results may be treated as a contempt, even though there is no precedent of the offence. 

Anyway, it would be instructive to cite some instances, 13 which have been 
regarded by the House of Commons as breaches of its privileges and have been 
punished accordingly. Such acts of contempt may be classified under several 
lieads: 


I. 

II. 

III. 

IV. 
V. 


Contem 
Con tern 
Contem 


n of the House itself. 

3t of a Committee of the House. 
3t in relation to the Speaker. 


Contempt in relation to a Member. 
Misconc 


(uct of a Member. 

VI. Contempt by. and relating to, a witness. 

VII. Contempt by, and relating to an Officer of the House. 

VIII. Contempt by stranger. 

I. Contempt of the House itself. 

(a) Wilful obstruction of the business of the House 14 or of officers of the 
House while discharging their duties, e.g., resistance to the Scrgcant-at-Arms, and 
his staff in execution of the orders of the House. 15 Tumultuous or riotous gather¬ 
ing before the House in order to offer threat or intimidation to members or to 
obstruct business.'* 

It is to be noted in this connection that all officers and subjects have the duty 
to aid and assist the Sergcant-at-Arms in his execution of the orders ofthe 


(4) 1887) 311 Pari. Deb., cc. 286-8. 

(5) 1947-8) 448 H. C. Deb., cc. 801-2. 

(6) 1945-6) 425 H. C. Deb., cc. 1547-8. 

(7) I960) L. S. Deb., cc. 5652-4. 

(8) 1946-7) 435 H. C. Deb., cc. 1077-80. 

(9) Cf. (1941-2) 376 H. C. Deb., cc. 603-4 ; 
(1959-60) 284 H. C. 1. 

(10) (I960) L. S. Deb., cc. 855-8 ; (1959) 

Privileges Digest, p. 13 ( Mathai's Case). 


(11) (1946-7) 433 H. C. Deb., cc. 40-42. 

(12) Mav, Parliamentary Practice, 16th Ed., 
p. 109. 

(13) See also Halsbury, Halisham Ed., Vol. 
XXIV. p. 345. 

(14) Mav. 16th Ed., pp. 109-12. 

(15) 9 C.J. 341 ; 33 C.J. 263. 

(16) Dennis' case, (1699) C.J. 230. 
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House. 11 The Sergeant is also entitled to break open the doors of a private 
dwelling house, with the help of the civil or military forces, during the daytime 
(but not during night), if he has reasonable cause to suspect that any person 
against whom tlie Speaker’s warrant has been issued is keeping himself concealed 
in that House. 18 But though the Sergeant may force an entrance, he is not 
entitled to remain in the house, if he comes to know that the person to be arrested 
is away from home. 19 

( b ) Disobedience to any of the orders or rules which regulate the proceedings 
of the House, c.g., tampering with witnesses or obstructing them in respect of 
evidence to be given to the House; giving false evidence'-® before the House; 
refusing to attend when summoned ; 21 refusing to answer questions or to produce 
documents in the witness’s possession;** refusing to withdraw from the House 
when ordered ; 23 refusing to comply with order not to take note of what is parsing 
in the House; 21 fabricating any false document with a view to deceive the House 21 
or to destroy a document material to inquiry before the House. 1 

Disobedience to similar orders of a Committee also constitutes a contempt 
of the House. 14 

(c) Offering of bribe* to a member is regarded as an insult not only to the 
member himself but to the House. 

(</) Assaulting, challenging, threatening or otherwise molesting members on 
account of their conduct in Parliament or while coming to or going from the 
House; but a mistaken arrest of a member by a Police officer would not be 
punished as contempt.* In order to claim this privilege, a Member must satisfy 
the authorities concerned that he was a member of Parliament. 4 Again, libel 
upon a member, in order to constitute a breach of privilege, must concern the 
character or conduct qua member of Parliament, and based on matters arising 
in the actual transaction of the business of the House. Aspersions upon the 
conduct of members as magistrates, counsel, employers or in any other capacity, 
arc not fit subjects for complaint to the House. 5 

(e) The service of a process within the precincts of the House, either upon a 
Member or upon an officer of the House, "on a day on which the House or any 
Committee thereof, is to sit, is sitting nr has sat' * 

(f) Certain acts of contempt are classified as ‘constructive contempts’ in May's 
Parliamentary Practice. These arc— 

(i) Publishing spoken or written words reflecting upon the character, conduct 
or proceedings of the House" or upon its Members, named or unnamed, relating 
to his capacity as a member of the House. 9 


(17) C.J. 586. 

(18) 65 C.J. 264 : Barden v. Abbot, (1811) 
14 East. 157 ; 4 Taunt. 401. 

(19) Howard v. Cosset, (1842) Car. & M. 
382. 

(20) Colburn’s case. (1866) C.J. 239. 

(21) Horne’s Case, (1772-4) C.J. 465. 

(22) Fleming’s Case. <1842* C.J. 227. 

(23) Rradlaugh’s Case. (18*50) C.J. 235. 

(24) Finnerbv’s Case. (1819) C.J. 537. 

(25) Martin’s Case (1889) C.J. 311 ; (1778- 
80) C.J. 838. 

(1) Lamb’s Case. (1819) C.J. 618. 

(2) Case of Quin. (1714-18) C.J. 493. 

(3) 143 C.T. 30. 

(4) (1957) Privileges Digest, p. 8 [Desh- 
pa nde’s easel. 

(5) Mav. 16th Ed., p. 124. 

(6) (1945-6) 420 H.C. Deb., cc. 2177-84. 

(7) May. 16th Fd. np. 117 et seq. 

(8) As recards libHs against the House 
itself, the House anpears to have taken a 
liberal attitude similar to that taken by the 
Judiciary as regards contempt of court. 

C2—77 


Thus, the Committee of Privileges in 1948 
observed— 

•The Committee is of opinion that it is 
not consistent with the dignity of the House 
that penal proceedings for breach of privi¬ 
lege should be taken in the case of every 
defamatory statement which, strictly, may 
constitute a contempt of Parliament. While 
recognising that it is the duty of Parliament 
to intcrccnc in the ease of attacks which mav 
tend to undermine public confidence in and 
support of the institution of Parliament itself, 
the Committee thinks it imnoitant that on 
the one hand, the law of Parliamentary privi¬ 
lege should not be administered in a way 
which would fetter or discourage the expres- 
s ! on of opinion or criticism, however preju¬ 
diced or exaggerated such op : nionc or criti¬ 
cisms mav be. and that, on the oth^r hand, 
the process of Parliamentary investigation 
should not be used in a wav which would 
gi\e importance to irresj>onsiblc statements." 

(9) (1946-7) 433 H. C. Deb., cc. 40-62. 
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(«) Any act which even indirectly brings the House into ‘odium, contempt 
or ridicule’, e.g., disorderly conduct ( e.g ., assault*) within the precincts of the 
House while it is sitting even though it is not calculated to disturb its proceedings ;* 
writing an insulting letter to the Speaker. 

(in) Publishing false or perverted reports of debates or proceedings in the 
House or any Committee thereof. The gist of this contempt is mala fide publi¬ 
cation nevertheless, neither a member or a private person or the Press should, 
without proper verification, make or publish a statement or comment about any 
matter which was under consideration by the House or a Committee. 11 

(iv) Publishing proceedings ordered to be expunged from the Journals. 13 

(v) Premature publication of the Report of a Committee or its Minutes of 
Dissent or of the evidence taken by it, before the Committee’s report is presented 
to the House, constitutes contempt. 10 - 13 

But there is no such contempt unless the Committee had been appointed by 
the House or by the Government in pursuance of a resolution of the House, or 
otherwise at its instance. 14 

(vi) To publish or give for publication, any Question, Resolution or Motion, 
before they arc admitted by the Chair. 13 The Rules also prohibit the publication 
of answers to Questions proposed to be given by Ministers before they have 
actually been given on the floor of the House. 14 ,T 

But there is no breach of privilege in publishing or giving for publication 
a Bill before it is introduced in Parliament. 14 

(vii) Failure on the part of a Judge or Magistrate to inform the House when 
a Member is taken into custody or imprisoned on a criminal charge 1 * (sec p. 602, 
ante). 

Disclosure of secret sittings of the House. 

(A) England. —Reporting of the proceedings may be contempt when the 
House or its Committee is sitting in camera. 19 

(B) India. —R. 252 of the Rules of the House of the People provides— 

"252. Subject to the provisions of rule 251. disclosure of proceedings or decisions of a 
secret sitting by any person in any manner shall be treated as a gross breach of privilege of 
the House.” 

Giving evidence as to proceedings in the House. 

Neither a Member nor an official of either House can give evidence as to the 
proceedings in the House (or any Committee thereof) before any court or other 
authority outside the House, except by leave of the House. 30 

A contravention of this rule would constitute a breach of privilege. 


SOME MATTERS HELD NOT TO CONSTITUTE CONTEMPT 


Disclosure of Budget proposals. 

The question of liability of a Minister for giving out the Budget proposals 
before they arc presented to the House is not yet definitely settled. There is no 
doubt that they arc official secrets 31 until they arc placed before the House of 
Commons (or the House of the People). The House has also ample power IO 
inquire into the conduct of a Minister for the premature disclosure of such 


(10) May, 16th Ed., pp. 118-9; (1951) 489 
H. C. Deb. 1381-93 ; (cf. Dingle v. Associated 
Newspapers, (I960) 1 All E.R. 294]. 

(11) Report of the Committee of Privileges. 
H. P. Del)., Pt. II, 12-1-252, cols. 2123-4. 

(12) Case of the ‘Albion & Evening Ad¬ 
vertiser'. (1801) L.J. 104. 

(13) L. A. Deb.. 14-2-34; 14-4-34; (1958) 
Privileges Digest, p. 8. 

(14) (1951) Pari. Deb.. Part II, cc. 5981-2. 


(15) L. A. Deb., 27-3-33, p. 2655; also 
14-2-34. 

(16) R. 59 of the Rules of the Council; 
r. 73 of the Rules of the House. 

(17) (1948) C.A. (Leg.) Deb.. Vol. I. P- 336 - 

(18) L. A. Deb., 2-9-35, pp. 144-7. 

(19) May, 16th Ed., p. 121. 

(20) May, 16th Ed., p. 63. , 0|I «. 

(21) (1956) L. S. Deb.. Part II, cc. 2911*4. 
(1959) L. S. D., cc. 140-172. 
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proposals 31 but neither in England 33 nor in India 31 has such disclosure been 
treated as a breach of privilege of the House, in recent cases.- 3 A resignation of 
the Minister concerned is usually considered sufficient. 33 

Statement by Minister outside the House while House in session. 

Both in England 34 and in India, 2 * it has been ruled that though it would not 
be proper for a Minister to make any statement of policy outside the House 
without first disclosing it in the House if it is in session, it is not considered to be 
a question of privilege. 

Similarly, there is no breach of privilege if the contents of a Bill are com¬ 
municated to the Press before moving for its introduction in Parliament. 3 '* 


Incorrect statement made by a Minister. 

When a Member thinks that a Minister has made an incorrect statement 
made before the House, he is entitled to bring it before the House, according to 
the procedure laid down in Direction 115 issued by the Speaker of our House of 
the People, which reads thus— 

••(1) A member wishing to point out any mistake or inaccuracy in a statement made by a 
Minister or any other member shall, before referring to the matter in the House, write to the 
Speaker pointing out the particulars of the mistake or inaccuracy and seek Ins permission to 
raise the matter in the House. ... 

(2) The member may place before the Speaker such evidence as he may have in support 

of h !n d x^ a Speaker may. if he thinks fit. bring the matter to the notice of the Minister or 
the member concerned for the purpose of ascertaining the factual position in regard to the 

allegallon^ac.^kcr , t hcn. if he lhinks j, nC ccs>arv. p.rmit the member who made the 
allegation to raise the matter in the House and the member so permitted shall, before making 
the statement, inform the Minister or the member concerned. 

(5) The Minister or the member concerned may make a statement in reply with the 
permission of the Speaker and after having informed the other member concerned. 

But an incorrect statement made by a Member, per se, is not regarded as a 
contempt of the House. It may. of course, amount to a misconduct on the part 
of the Minister, but for that the sanction is a vote of censure or the like but not 
a proceeding for contempt. 33 *' Even the giving of contradictory answers to 
identical questions cannot be brought up as a breach of privilege. 1 


Publication of Constituent’s letter to Member. 

The House of Commons have held that the publication of a constituent’s 
letter to a Member docs not constitute a breach of privilege of the House, though 
it was contended that the maintenance of the confidential nature of communi¬ 
cations from constituents was essential to the conduct of business in the House.- 


II. Contempt of a Committee of the House. 

(i) As in the case of proceedings in the House itself, any disorderly, contu¬ 
macious or disrespectful conduct in the presence of a Committee constitutes a 
contempt. 3 Similarly, a conspiracy to deceive a Committee or the presenting of 


(22) (1936) 321 H.C.D., c. 1345 ; (1948) 444 
H.C.D., c. 821. 

(23) There have been two instances of such • 
disclosure in England in recent times: (a) In 
1936, Mr. Thomas. Secretary of State for 
Dominion Affairs gave out certain budget 
secrets. By resolution of both Houses, there 
was an inquiry made by a tribunal appointed 
under the Tribunals of Enquiry Evidence 
Act, 1921 and as a result. Mr. Thomas lost 
his seat in the cabinet, (fc) In 1947, Mr. 
Hugh Dalton, Chancellor of the Exchequer 


inadvertently disclosed certain proposals in 
a talk with a press representative on his way 
to the House. He confessed this in the 
House and resigned from Chancellorship of 
the Exchequer. 

(24) (1952) 500 H. C. Deb., cc. 390-1. 

(25) (1959) Privileges Digest, pp. 159-160 ; 
(1956) H. P. Deb.. 6993-7004. 

(25a) (1935) L. A. Deb.. Vol. V, 144-7. 

(25b) (1958) Privileges Digest, pp. 10-11. 

(1) (1959) Privileges Digest, p. 3. 

(2) (1951) 485 H. C. Deb., cc. 2491-2544. 

(3) May, 16th Ed., pp. 109, 114. 


612 


The Constitution of India 


[PartV 


forged or fabricated documents with intent to deceive a Committee are acts of 
contempt in the same manner as they would be if committed against the House.* 

(H) Premature publication either by a Member or by any other person of the 
Report or Minute of Dissent of or the evidence taken by any Committee before 
they arc presented to the House 4 (see p. 610, ante). When a Committee sits in 
camera, the publication of its proceedings would also constitute a breach of 
privilege. 5 

There is, however, no breach of privilege if a document presented before a 
Committee is circulated by the Committee to the Press before it reports to the 
House and such a document is published. 4 

(Hi) Disobedience to the intro vires orders of a Committee, e.g., an order to 
attend or produce documents, or avoiding or interfering with the execution of such 
orders of a Committee, constitutes a contempt of the House by which the 
Committee was appointed. 7 

III. Contempt in relation to the Speaker. 

(i) Reflections on the conduct of the Speaker and accusation of partiality in 
the discharge of his duty, 4 cither by a member or by an outsider. 4 

The rule applies also to the Chairman of a Committee, 4 or a Member 
nominated to be a member of a Select Committee. 4 

As to the nature of comment which would constitute a breach of privilege, 
the observations of the Committee of Privileges in 1950-51*° are illuminating: 

"While the Committee are not prepared to go so far as to say that any comment made 
upon the Chairman in his conduct in the business of the House, even though such comment 
be adverse, is necessarily a breach of privilege of the House, undoubtedly a comment upon 
the conduct of the Chairman with regard to the business of the House which would be 
construed reasonably by those who hear or read such comment as charging him with partiality 

is a breach of the privilege of the House.Any comment of this kind necessarily tends to 

lower the House in public esteem, and therefore to interfere with the full and proper discharge 
of its functions." 

Illustration. 

The wife of a member observed that the ruling of the Deputy Speaker, 'though lie was 
within his rights' was •deplorable'. "He refused to permit certain amendments to the proposals 
to increase certain taxes to be discussed which normally would have been discussed. It seemed 
a particularly had thing when a government with such a small majority in power refused 
to admit full and free discussion". The Committee of Privileges held that the speech in question 
constituted a breach of privilege in the sense explained above, but recommended that "in all 
the circumstances the House would best conserve its own dignity by taking no further action 
in the mattcr.’ ,,, 

It will thus appear that contempts in regard to rulings from the Chair are dealt 
with on principles similar to those governing contempt of Court (see Vol. I, p. 559, 
ante). 

(it) On the analogy of matters stib judice, it has been held that any discussion 
of a matter which is pending a decision from the Chair constitutes a breach of 
privilege, if such discussion tends to obstruct the conduct of proceedings in 
Parliament.* 2 


IV. Contempt in relation to a Member. 

Any act on the part of an outsider which lowers the dignity of a Member of 
Parliament or interferes with the lawful ‘discharge of his duties, as a member, 
constitutes contempt and is punishable by the House, e.g .,— 

(4) Mav. 16th Ed., p. 119. (9) E.g., a newspaper making insinuation 

(5) L.A.D.. 14-2-34 ; 14-4-34. _ of partiality against the Speaker [L. A. Deb., 

(6) Rep. of the Select Committee on tsti- 15-2-26. p. 11951. 

mates, (1951) H.C. 227. (10) (1951) H. C. 235. 

(7) Mav, 16th Ed., pp. 112-3. (11) (1951) H. C. 235. - 

(8) Mav. 16th Ed., p. 125; (1951) 491 (12) Rep. of the Committee of Privileges. 

H. C. Deb., 396. (1951) H. C. 149. 
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(i) Reflecting upon the conduct of a Member, 13 in his capacity of a member 
(see p. 609, ante), e.g., to allege that members were receiving execessive supple¬ 
mentary allowances of rationed petrol. 14 Wilful misrepresentation of a Member’s 
conduct in Parliament has been held to be of the nature of a libel u|>on him.'* 

But in order to constitute a breach of privilege, two conditions must be 
satisfied— 

(а) The libel must concern the character or conduct of the member in that 
capacity ; 

(б) 1'he conduct or language on which the libel is based must be actions 
performed or words uttered in the actual transaction of the business ol the Mouse. 16 

(li) Insulting, assaulting, threatening or otherwise molesting a Member on 
account of his conduct in Parliament 17 or while coining to or going from the Mouse 
(see p. 609, ante) ; attempting to do such acts or inciting others to do such acts 
against a Member ;** molestation of a member at his residence by objectionable 
or intimidatory telephone calls, concerning his acts or conduct in Parliament. 17 

(in') Preferring to the Mouse a false and frivolous petition against a Member 
or threatening a Member by a letter that the writer would make such a petition 
unless the Member did a certain favour to the writer. 13 

(iv) Olfering of bribe to a Member (see p. 609, ante). 

(u) Attempting, by improper means, to influence members in their parlia¬ 
mentary conduct. 2 ” 

( vi ) Arresting a member in breach of his freedom from arrest. 21 

It will be seen from pp. 608-9, ante , that many of these acts arc treated as 
contempts of the House itself. 

But the privilege extends only to matters relating to the discharge of the 
duties of a Member and docs not extend to the private affairs of Mcmocrs where 
they must rank a*s ordinary citizens. 22 Thus, a »|uestion of privilege was not 
permitted to be raised where the Police had tapped the telephone ol a Member 
in course of their duty to maintain law and order ;- 2 or a stranger made defamatory 
imputation about a member or members of a particular party but the imputation 
did not refer to the discharge of the duties of the members in the actual transaction 
of business of the House. 23 

The remedy of the aggrieved member for such private injury is to take 
recourse to the ordinary law. 3 


V. Misconduct of a Member. 


The general principle underlying contempt arising out of the misconduct of a 
Member is that he should not do any act or be a party to any act which goes against 
his dignity as a member of Parliament which necessarily affects the dignity of 
Parliament itself. 


Acts of this group may be discussed under the following heads: 

(*) Acceptance of bribe or pecuniary corruption in any other way.—The 
acceptance of any bribe or other illegal gratification in consideration of anything 
to be done by a member in his capacity as a member of Parliament or for dis¬ 
closure of information about matters to be proceeded with in Parliament ; =4 or 
for disclosure of information obtained from fellow-members under the obligation 


(13) Howard’s case, (1668) 1 Crcy Deb., 
145 ; May. 16th Ed., 124-5. 

(14) (1956) H. C. 28-9. 

(15) (1699-1702) C. J. 767. 

(16) (1951) 485 H. C. Deb., cc. 2110-11. 

(17) (1956-57) H. C. 27 (an article in the 
Sunday Graphic inciting such molestation, 
by giving the telephone number of the 
member and asking all the readers of the 
newspaper to ask the member as regards a 


Question tabled by the member in the 
House). 

(18) Gardner’s Case, (1699-1702) C. J. 231. 

(19) Grady's case. (1819) C. J. 159. 

(20) (1945-6) 425 H. C. Deb., cc. 1547-8. 

(21) Butler’s case, (1809) C. J. 210. 213. 

(22) (I960) L. S. Deb., cc. 14709-11. 

(23) (1887) 311 Pari. Deb., cc. 286-8. 

(24) (1947-48) 443 H. C. Deb., cc. 1094-8. 

(25) (1947-48) 443 H. C. Deb., cc. 1227-28. 


614 


The Constitution of India 


[PartV 


of secretary, 24 constitutes a breach of privilege of Parliament, and the principle has 
been extended to any kind of indirect advantage. 1 

A case of this nature has already taken place in our Parliament, where a 
Member was alleged to have received gratification from a firm in consideration of 
his agreement to canvass support and make propaganda in Parliament for the 
interests of the firm, by way of putting Question in Parliament, moving amend¬ 
ments to Bills affecting the firm and the like. The House accepted the finding 
of the Select Committee which was appointed to investigate into the conduct of 
the Member, that “Shri Mudgal’s conduct is derogatory to the dignity of the 
House and inconsistent with the standards which Parliament is entitled to expect 
from its members". 2 

(**) To guard against indirect influence, it has been provided that members 
cannot accept professional fees for services connected with any proceeding or 
measure in Parliament. Hence, a member is incapable of practising as counsel 
before the House or any Committee thereof. No member should bring forward or 
promote any proceeding or measure in which he may have acted in consideration of 
any pecuniary fee or reward. But this would not preclude a member to take 
part in a debate relating to a decided criminal case, on the ground that he was 
engaged as a lawyer in that case. 4 

Even where no illegal gratification is involved, the House of Commons has 
resolved that no member of Parliament should enter into any contractual agreement 
with any outside body which might limit his independence of action as a member 

of Parliament. 3 . _ . . . 

(tit) Libel by a member against another member.—Even though a member is 
not liable to legal action for anything said in his speech in the House or any Com¬ 
mittee thereof, the House itself may punish a member for breach of privilege if 
he makes a libellous imputation (whether within the House or outside) against 
another member, in relation to his conduct as a Member. 4 , 

In such cases, however, it is usual for the House to accept an apology, if fully 
and frankly offered and drop the proceedings, even where it holds that a breach of 
privilege had been committed. 4 . , , 

Use of offensive words in the House against strangers is also regarded as a 
misconduct on the part of a member, but every abuse of the privilege of freedom 
of speech in Parliament is not regarded as a breach of privilege of the House 

(iv) Publication of the report of or evidence given before a Committee, before 
they are presented to the House. 7 .... . . , r , 

(u) Giving evidence as to the proceedings in the House, without leave of the 

House. 3 

VI. Contempt by, and relating to, witnesses. 

When witnesses arc summoned by the House or a Committee thereof, the 
witnesses themselves acquire some privileges and interference with the witnesses 
become, obviously, contempt of the House itself. On the other hand, if the 
witnesses interfere with or obstruct the business in connection with which they 
have been summoned, they would be gui'tv of contempt. 

(A) Contempt in relation to a witness: 

(i) Witnesses who are summoned by the House or a Committee thereof, have 
the same immunity from arrest on civil process as members of the House have got 
and anybody who arrests or procures the arrest of a witness in breach of this 
privilege would be guilty of contempt.’___. 

„> Ma * l6lh “ ■ IIS - ’(.Wl) 1 48? Vc. 5 Dcb.? 5 653. 

(2) Pari. Deb., 24-9-51, Pt. II col. 32^0; (6 . /|O60) H. C. Deb., cc. 385-6. 

Rep. of the Committee on the Conduct of a /;* /jg37) c. 1. 282 ; (1934-5) H. C. V., 

Member (Pari. Sectt. Pub.. Aug., 19ol). c - >89 

(3) May, 16th Ed., pp- 115-6 : (1946-7) 440 (8) (1818) C. J-. 3S<* 

H. C. Deb., 284-365. (?) May, 16th Ed., pra 4. 
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(it) Similarly, witnesses have the same freedom of speech in respect of anything 
said by them in their evidence before the House or a Committee thereof, as 
members of the House have in respect of the proceedings in the House or its 
Committees. It follows, therefore, that anybody bringing a legal action against a 
witness for any statement made by the witness in course of his evidence in I arlla¬ 
ment, would be liable in contempt. 9 Even dismissal of an employee bv reason 
of his evidence given before Parliament.' constitutes a breach of privilege. 

Any act interfering with the attendance of a witness in pursuance of the 
summons, such as molestation, intimidation, physical restraint or the like or any 
such treatment of a witness on account of his having given evidence : tampering 
with or corruption of a witness ; and even insult or abusive language used ■« gainst 
a witness in connection with his position as a witness or his CMdence. is construed 
as contempt of the House. 9 

(B) Contempt bv a witness. 

It is a contempt on the part of a witness,** summoned by the House or its 

Committee,— , . , , , „ . , 

(,) to refuse to attend or to produce a document which has been called tor ; 

or to abscond to avoid a summons ; 

(ii) to refuse to take the oath or to answer a question 

(iii) to answer a question in an insulting manner or wilfully suppressing the 
truth ;* s 

(it;) to behave in a disordely manner. 


VII. Contempt by, and relating to, an officer of the House. 

(A) It has already been pointed out (p. 609. ante) that obstruction of an 
officer of the House in the discharge of his duties is obstruction of the House 
itself. On the same principle,— 

(i) Any insult or intimidation offered to an officer in the course of discharge 
of his duty or on account of anything done by him as such, constitutes contempt 
of the House.* 4 

(it) Since no action, civil or criminal lies against an officer of the House for 
anything done in execution of the orders of the House or in the conduct of 
proceedings of the House or any Committee thereof, anybody who brings such 
action is liable for contempt.* 4 

The House may, however, direct its officer to appear in an action brought 
against him for any act done by him in the due discharge of his duties and 
direct the Government to take up his defence.* 4 

(iii) An officer of the House enjoys the same immunity from arrest on civil 
process as is enjoyed by a member of the House’ 4 (pp. 612-3, ante). A breach of 
this privilege by any person, therefore, constitutes contempt. 

(B) An officer of the House may himself be guilty of contempt of the House, 


e.g .,— 

(i) If he gives evidence before any authority outside the House as to the 

E roccedings in the House of which he is officer or in any Committee thereof.*' 
le cannot even appear as a witness before the other House of Parliament, without 
leave of the House of which he is officer.' 5 

J («‘0 In respect of corruption in the execution of his duty or breaches of the 
orders of the House, the position of an officer of the House is similar to that of 
a member (sec p. 609. ante). 

(iii) Neglect or refusal to perform his duties would also constitute contempt 
of the House. 


(10) But there is no breach of privilege 
where a person is dismissed from service on 
account of his giving certain Information to 
a member of Parliament ((1950) 487 H. C. 
Deb.. 576-5801. 

(11) May. 16th Ed., pp. 110-13. 


(12) (1946-47) 441 H. C. Deb., cc. 2267-2305. 

(13) (1947-48) 443 H. C. Deb., cc. 1094- 
1198. 

(14) May, 16th Ed., pp. 127-30. 

(15) May, 16th Ed., p. 117. 
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VIII. Contempt by a stranger. 

(A) England .—A stranger may commit contempt of a House,— 

(a) By refusing to give evidence (see pp. 603, 609, ante). 

(b) By interfering with the proceedings in the House or preventing the access 
of members, by picketing 1 ** 17 or other disorderly conduct. 1 * 

(c) By obstructing the execution of any order of the House. 1 * 

(d) By casting reflections by speech or writing on the House or its Presiding 
Officer 20 or members. 21 

(e) Insulting a Member within the precincts of the House or on their way 
to or from the House. 23 

(/) Attempting to influence, by improper means, a Member’s course of action 

in Parliament. 24 ... « , , 

(g) Taking or threatening action which is calculated to affect the Members 
course of action in Parliament or is of a kind against which it is absolutely neces¬ 
sary that Members should be protected if they arc to discharge therr duties as 
such independently and without fear of punishment or hope of reward. 23 

(/,) By obtaining a writ from Court against a Member for his speech m 
Parliament. 23 * 

m,\ India .—No one within the territory of India is outside the jurisdiction of 
Parliament or entitled to offend the dignity of or interfere with the privileges of 

Plf lTh<f freedom of speech guaranteed by Art. 19 (1) (a) of our Constitution would 
not authorise a person from committing a contempt of Parliament. . . 

The power to punish for contempt should, however, be exercised cautiously, 

wisely and with circumspection’. 24 fnr 

In general, a House of an Indian Legislature may punish a non-member for 
contempt in such cnsc» ns the British House nf Commons can. but. owing; .0 specific 
provisions of our Constitution, the following are not punishable as contcpt of 

" I C (a)'The'nct of a Judge of a High Court to entertain a petition under Art 226 
and o a Supreme Court under Art. 32 for the release of a person who ha. been 
committed for contempt bv a Legislature and to pass any orders therein.” n lading 
an interim order of rcleaie on bail.” or an order restraining the Legislature to 

pl,m .-m , seme nee ^ pc ,;,ion to the High Court or the Supreme Court 

to exercise its constitutional jurisdiction ,o interfere m cases of <>r detentton 

even when such .arrest or detention has been under a warrant of a House of a 

Legislature.judge ^ coun$c \ dealing with a proceeding in Court as aforesaid can 
be directed to appear before a Legislature to answer for contemnt. 1 In general, 
anything done or said bv a Judge in the discharge of his pidicial duties cannot 
be discussed in. nor be made the subject of action in exercise of the powers and 
privileges of a House of the Legislature. 25 

(Q U.S.A .—In the U.S.A.. the power of the Legislature to commit for con¬ 
tempt has been somewhat narrowed down by judicial decisions 

It has been acknowledged (n. 607. ante) that each House of the Legislature 
has an inherent right of self-preservation and to prevent acts which in an 
themselves inherently obstruct or prevent the discharge of legislatec d " l Y ° , 

refusal to do that which there is an inherent legislative power to compel in omi 


(16-17) Rep. of the Privilege Committee of 
the M. P. legislature. 10-8-51. 

(18) (1946-47) H. C. 36. 

(19) (18=11) C. J. 152. 

(20) (1887) 313 Pari- Deb., c. 371. 

(21) (1926) C. T. 95. . . 

(22) (1958) Privilege* Digest, p. 7. 


(23) Shar-na v. Sri Krishna, (1959) Supp. 
(l\ S.C.R. 806. 

(24) Ref. under Art. 143, A. 1965 S.C. 74 j 

(25) Ref. under Art. 143. A. 1965 S.C. 745 
(760). 
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that the legislative functions may be performed. 1 Thus, it has the power to 
punish for contempt a private person for attempting to bribe a member of the 
House, 2 or for refusal to give evidence 1 or to produce evidence. 3 This power to 
punish for contempt is an inherent power of the Legislature and it cannot divest 
itself of this power by enacting a statute enabling criminal prosecution of a witness 
for refusal to give evidence. The statute would be construed as imposing addi¬ 
tional penalty. 4 

It has, however, been held that the power to punish for contempt does not 
extend to punish for acts which do not ‘ inherently ’ and by themselves obstruct 
or interfere with the legislative powers of the House. Thus, a 1 louse has no power 
to arrest a person for publication of a libel upon the House. 1 

Refusal to answer a legitimate question* or to produce relevant papers 5 before 
a Committee may be punished by the House as contempt. But a witness has the 
right to refuse a question which is not pertinent to the matter under inquiry* 
or which is beyond the legislative jurisdiction of the legislature to which the 
Committee belongs. 7 and in a proceeding for contempt, the offender is entitled 
to defend himself on the ground that the resolution creating the Committee or 
the Committee's action under it were unconstitutional,* or ultra vires the resolu¬ 
tion. 5 Further, the scope of such resolution cannot be enlarged by anv action 
of the Legislature subsequent to the time when the refusal, which is alleged to 
have constituted contempt, was made. 5 Similarly, a witness would be justified 
in refusing a question when the basis of the question or the purpose of the inquiry 
is so vague that he cannot be said to have an opportunity of knowing with rea¬ 
sonable certainty the offence he was committing.* 

A witness is also entitled to refuse a question which unjustifiably abridges 
any of his fundamental rights. 1 ® At any rate, such areas of individual liberty 
cannot be invaded unless a compelling State interest is clearly shown, n such as 
‘national security’. 12 


Parliamentary Privilege and the Courts. 

(A) England. 

In England, after a series of conflicts between the House of Commons and the 
Courts, the following pronositions have been established: 

(*) Neither House of Parliament has the right to do anything in contra¬ 
vention of the law, in the assertion of its privileges, so as to affect the rights of 
persons exercisable outside the four walls of each House. 13 

(if) Each House of Parliament is the sole judge of the question whether any 
of its privileges has been infringed; but whether either House does in fact possess 
a particular privilege is a question for the Courts to decide. 14 In other words, 
neither House possesses the power of declaring what arc and what are not its 
privileges. The law of privileges is a part of the Common law of the land and 
must be known to the judges like anv other part of the law. The House of 
Commons cannot. 15 under cover of a declaration of its privileges, create anv new 
privilege,'* i.e., a privilege which is not warranted by the known laws and customs 
of Parliament. 11 That would be to give to the resolution of a single branch of the 


^ | (I Marshall v. Contort, (1917) 243 U.S. 

(2) Anderson v. Dunn, (1821) 6 Wh. 204. 

(3) Jumey v. MacCracken, (1935) 294 U.S. 
125 (ISO]. 

(4) In re Chapman, (1897) 166 U.S. 661 
( 6 //- 2 ). 

(5) (/. S. v. Rumeley, (1953) 345 U.S. 41. 
(6> Sacher v. U. S.. (1957) 356 U.S. 576. 

(7) Sinclair v. U. S., (1929) 279 U.S. 263 
{ 201 - 2 ). 

(8) Fenney v. Brandove, (1951) 341 U.S. 
367 (Black J.). 

(9) Scull v. Virginia, (1958) 359 U.S. 344 
(353). 

C2—78 


(10) Stceez v v. New Hampshire, (1956) 354 
U.S. 234 (255). 

(11) N. A. A. C. P. v. Alabama, (1958) 357 
U.S. 449 (466). 

(12) Barenblatt v. U. S.. (1958) 360 U.S. 
109 (/29). 

(13) May, 16th Ed., p. 171. 

(14) Cl. Ref. under Art. 143 A. 1965 S.C. 
745 (758-9). 

(15) Ashby V. While. (1704) 14 St. Tr. 695: 

(16) Slncbdale v. Hansard. (1839). A. A’ E. 
1 : Burden v. Abbott, (1811) 14 East 150. 

(17) (1702-04) C. J. 555. 560. 
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Legislature the force of a legislative enactment. Neither House, therefore, is 
alone competent to declare the extent of its privileges and this is subject to judicial 
determination.* 6 (It does not affect the power of Parliament to legislate on the 
subject of Parliamentary privilege). 

(tit) From this fol’ows the anomalous result that if the House commits for 
contempt of privilege which is not specified in the warrant it cannot be examined 
by the Court, 1 * but if the nature of the contempt is specifier, the Courts can 
enquire into it. 1 * Thus, the writ of Habeas Corpus would be available for the 
release of any one committed for contempt by the House, if the cause of com¬ 
mittal stated in the return is insufficient, and it is held by the Court that the House 
does not possess the privilege for the breach of which the commitment has been 
made. 20 But if no cause for committal other than contempt of the House is 
shown in the return, the Court is powerless ;*• and cannot interfere with the 
Speaker’s warrant on any other ground. 206 The House is not bound to state in 
its warrant of committal the facts constituting the alleged contempt. 

In short, though the House has exclusive authority to commit for contcmnts 
as is possessed by every Court of record, and the Courts cannot enquire into the 

5 rounds of a commitment for contempt by the House of Commons," the Courts 
cny the right of the House to define its own privileges.** 

“But given an undoubted privilege, it is for the House to judge of the occasion and of 
the manner of its exercise”.*' 


In other words, once it is established that the House possesses a privilege, 
it is the sole judge of the question whether, in a particular case, it has been violated 
and whether the offender should be punished for contempt. 2 * 

(iv) Resolution of the House is no bar to enquiry by the Court as to the 
extent of the privileges of the House.** 

( v ) Commitment bv the House of Commons terminates with the session, so 
that upon prorogation or'dissolution, the prisoner is entitled to his discharge upon 

a writ of habeas corpus .” , . . 

hn) The Courts will not interfere with the interpretation of a statute by 
cither House of Parliament so far as the regulation of its own proceedings within 
its own walls is concerned. 24 

But the Courts arc not bound by the opinion of the House as to the existence 
of any privilege in question or the interpretation put bv the House to any statute 
with respect thereto. 2 * The only means of extending the known privileges of the 
House is legislation by Parliament.** . . - 

(uti) The validity of a resolution of a House cannot be questioned by a Court 
in so far as it relates to proceedings within the walls of the House 24 and the 
House is entitled to use as much force as is necessary to carry into effect its 
resolutions within its own walls. 24 . . t . TT , 

(tt'ti) As has been already pointed out (p. 595, ante) though each House has 
unquestionable authority as regards the regulation of its internal procedure and 
to interpret the law relating thereto, if anv proceeding in the House affects the 
rights of any person arising out of the ordinary law of the land and exercisable 
outside the walls of the House, the ordinary courts of the land shall at once have 
the jurisdiction to determine whether the privilege claimed by the House exists 


(18) Case of the Sheriff of Middlesex, 
(1840) II A. * F.. 273. 

(19) Case of Aylesbury Men, (1705) 2 
Ravm. 1105. 

(20) Burden v. Abbott, (1811) 14 East 1. 
(20a) Howard v. Gossett, (1845) 10 Q.B. 

359. 

(21) Vide Attorney-General's soeech in the 
Straus, cast 1(1958) ”1 H C Deb « 261 
et set/.]; R. v. Richards, (1955) 92 C.L.R. 

15 (I). 


(22) Anson, Law & Custom of the Cons¬ 
titution. 1922, Vol. n. p. 193; May. 15th Ed., 
p. 167. 

(23) Keith, Constitutional Law, p. 75. 

(24) Bradlaugh v. Gossett, (1884) 12 Q-B-* 5 - 
271 (281) : see also Halsburv, Hailsham t.a., 
Vol. XXIV. p. 345. 

(25) Queen v. Richards, (1955) 92 C.L.S. 
157. 
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and, if so. whether it would go so far as to justify the breach of the ordinary 
law of the land. 1 2 

It follows that the resolution of a House cannot alter the law so as to affect 
persons outside its walls. 24 

(B) U.Su 4.—In Watkins v. U.S., 3 it has been pointed out by the Supreme Court 
that while in England, parliamentary privilege was excluded from judicial review 
because it had its origin in the struggle for legislative independence against an 
absolute monarch, in the U.S.A., so far as the power of Congress to punish for 
contempt is concerned, it was from the beginning deemed subject to judicial 
review and that the first ease which came up before the Supreme Court was in 
1821 3 

In the result, while there have been a number of instances where the English 
Parliament has abused its privilege by employing its power against individual 
liberty, 4 the American Courts have all along been defining the limits of this power 
as against the liberty of private affairs as well as the other individual rights 
guaranteed by the Constitution (see p. 595, ante). It is now established that the 
Bill of Rights serve as a limitation upon the exercise of the privileges of Parlia¬ 
ment as upon other governmental action* and that it is for the Courts to reconcile 
the congressional need for particular information with the individual and personal 
interest in privacy and the fundamental rights guaranteed by the Constitution, such 
as the First, Fifth or Fourteenth Amendments. 4 


1 C) 


India. 


J. Since the privileges of each House of our Parliament (Art. 105 (3)J and 
of a State Legislature (Art. 194 (3)| arc the same as those of the English House 
of Commons, it follows that— 

(a) Each House is the sole judge of the question whether any of its privileges 
has been infringed.' and the Courts have no jurisdiction to interfere with the 
decision of the House on this point. 4 

(b) Each House has the power to punish for breach of its privileges 4 or for 
contempt. 

(c) Courts of law have no jurisdiction to interfere with a process issued by 
the House' or by its Presiding Officer 4 on the ground— 

(i) That tiic process issued by the House is one which a Court could not have 
issued,' c.g., a general warrant. 7 

(it) That the matter for which the House is proceeding for contempt is too 
stale for taking action. This is a question for the House itself to decide.' 

(Hi) That the Rules of Procedure of the House relating to proceedings for 
breach of privilege have not been complied with,' e.g., that the Speaker has issued 
a summons upon an alleged contemner without a resolution of the House or 
without even placing the question of privilege before the House or its Committee 
of Privileges, as required by the Rules. 4 There is nothing to prevent the Speaker 
from taking notice of a contempt, summon the offender and then to set the 
machinery of the House in motion for taking appropriate action against the 
olTendet. 4 At most, it would amount to an ‘irregularity of procedure’ within the 
purview of Cl. (1) of Art. 122 or 212 of our Constitution. 

Suppose, however, the Speaker seeks to punish a man. say, by issuing a warrant 
of imprisonment of his own initiative and without placing the matter before the 
House at all. In this ease, it is submitted, the action of the Speaker goes to the 
root of his jurisdiction ;• it can hardly be contended that it involves a mere 
‘irregularity of procedure’ within the meaning of Cl. (1) of the Articles cited. The 


(1) Cf. Mav 16th Ed., p. 171 : cf. Ashby 
v. While, (1704) 2 Ld. Raym. 938 (re. right 
to vote). 

(2) Watkins v. U. S., (1956) 354 U.S. 178. 

(3) Anderson v. Dunn. (1821) 6 Wh, 204. 

(4) Instances cited in Watkins v. U. S., 

(1956) 354 U.S. 178 ( 188-191, 197). 


(5) Sharma v. Sri Krishna (No. 2). A. 
1960 S.C. 1186 (1191). 

(6) Harendra v. Dev Kanta, A. 1958 
Assam 160 (/6S). 

(7) Cf. Victoria v. Hugh Glass, (1871) 3 
P.C. 560. 

(8) Cf. Vinod v. State of H. P.. A. 1959 
S.C. 223. 
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immunity of the Speaker from the jurisdiction of a Court, under Cl. (2) of the 
Articles, on the other hand, is confined to acts relating to ‘regulating procedure 
or the conduct of business, or for maintaining order’, and is not comprehensive 
enough to cover every act done by a Speaker of an Indian Legislature even though 
such action could not be said to relate to the matters enumerated in Cl. (2), or 
such action amounted to the exercise of a privilege which the House did not 
itself possess.* 

II. On the other hand— 

(a) No House of the Legislature has the power to create for itself any new 
privilege not known to the law and the Courts possess the power to determine 
whether the House in fact possesses a particular privilege.* This is the position 
so long as the Privileges of our Legislatures are founded upon those of the British 
House of Commons. If and when our Legislatures legislate with respect to Pri¬ 
vileges, it would not be incompetent to enact a statutory Privilege on the ground 
that such a Privilege is unknown to the House of Commons, provided it is not 
inconsistent with any provisions of our Constitution. 

( b ) The Courts can interfere where the act complained of goes to the ‘root 
of the jurisdiction' of the House or its officer, under the Constitution* (p. 619, ante). 

(c) By reason of the special provisions of our Constitution, the Supreme Court 
(under Art. 32) or a High Court (Art. 226) have the jurisdiction to inquire whether 
the fundamental right of a citizen under Art. 21 has been inf tinged where he has 
been arrested and detained under a warrant of a speaker for contempt of a House 
of the Legislature for something said or done outside the walls of the House,— 
whether it is a general warrant or a speaking warrant. 10 By the exercise of such 
jurisdiction, no contempt of the House is committed by the Judge. 10 

Illustration. 

K, n non-member, was committed to prison for seven days by the Speaker of the Legisla¬ 
tive Assembly of Uttar Pradesh, for contempt of the House for writing a disrespectful letter 
to the Speaker, and. in execution of the warrant issued by the Speaker, was detained in jail. 

S, an Advocate, moved a petition under Art. 226 of the Constitution for a writ of habeas 
corpus for the release of K. on the ground that the sentence of imprisonment made by the 
Speaker was illegal inasmuch as it had been made for the same offence for which an order 
of reprimand had been made against K. earlier, by the Speaker. The Lucknow Bench of the 
Allahabad High Court released K on bail and fixed a date for hearing of the Petition. 

Apprised of this order, the Assembly passed a resolution that not only K and his 
Advocate S had committed contempt of the Assembly by moving the Petition under Art. 226 
before the High Court but that the two Judges who had interfered with the order of the 
Speaker in contempt were also guilty of contempt and directed that all these persons should 
he brought in custody before the House. 

The two Judges then brought a Petition under Art. 226 before the Allahabad High Court 
for quashing the aforesaid resolution of the Assembly and ancillary reliefs, on the ground 
that the resolution was without jurisdiction in view of Art. 211, inasmuch as, in entertaining 
the petition for habeas corpus for release of K and in making the interim order for release 
on bail, the Bench had only exercised their constitutional jurisdiction under Art. 226. A 
similar petition was also filed by the Advocate S. Both the petitions under Art. 226 was 
heard by the Full Bench of the Allahabad High Court consisting of 28 Judges who issued 
an interim order, restraining the Speaker and the Marshal of the Assembly from implementing 
the resolution of the Assembly. 

After the foregoing order of the Full Bench, the Assembly passed another resolution, 
substituting the earlier one and withdrew the warrants for the arrest of the two Judges and 
S and, instead, directed them to appear before the House to show cause why they should 
not be committed for contempt of the House for having moved and entertained the petition 
under Art. 226 on behalf of a person committed for contempt of the House, so as to interfere 
with the orders of the Speaker. 

At this stage, the President of India made a reference under Art. 143 (I) of the Cons¬ 
titution to the Supreme Court for its opinion on five questions, which were answered by the 
Court, in the instant case, as follows— - 

(I) On the facts and circumstances of the case, it was competent for the Hign couri 
to entertain the petition under Art. 226, challenging the legality of the sentence 
by the Assembly upon K, and to pass orders releasing K on bail pending disposal ot 

petition. _____ 

(9) Cf. Stockdale v. Hansard, (1839) 9 (10) Ref. under Art. 143, A. 1965 S.C. 745. 

A. & E. 1. 
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(2) Neither the two Judges nor the Advocate S had committed contempt of the Assembly 
by moving or dealing the petition under Art. 226. 

(3) It was not competent for the Assembly to direct the production of the two Judges 
or the Advocate before the Assembly or to call for their explanation for its contempt. 

(4) A Judge who deals with a petition under Art. 226 challenging the decision of a 
Legislature or any penalty imposed by it upon a non-member for a content])! alleged to have 
been committed outside the tour-walls of the House, docs not commit contempt of the said 
Legislature.' 9 -" 


Is the Legislature or its officers subject to the jur indication of the Courts? 

In the Reference case, 12 the Supreme Court accepted the contention of the 
counsel for the U.P. Assembly that though he had appeared on behalf of that 
Assembly, it would not mean that the House had submitted to the jurisdiction of 
the Court to determine the question of privileges of the Assembly which, according 
to the counsel, was within the sole jurisdiction of the Assembly,—on the limited 
ground that the proceeding before the Court being one under the advisory 
jurisdiction under Art. 143, the opinion of the Court in this proceeding would 
not be binding on any party. 

The other observations of the Supreme Court, however, make it clear that the 
Court did not accept the wider claim that the Courts had no jurisdiction on the 
question of privileges or that the Legislature or its officers coulcl never be brought 
under the jurisdiction of the Courts. It has been amply emphasised bv the Court 12 
that “the sovereignty which can be claimed by Parliament in England, cannot be 
claimed by any Legislature in India in the literal sense”, because we have a written 
federal Constitution which limits the |>owers of our Legislatures and any legislative 
action which transgresses these limitations is liable ut be struck down by the 
Courts. In the result, “the decision about the construction of Art. 194 (3) must 
ultimately rest exclusively with the Judicature of this country”. Hence, whenever 
a complaint is made to the superior courts that the action of a Legislature in 
exercise of its privileges or any other power has infringed the fundamental rights 
of a Petitioner and the Court considers it necessary to entertain that complaint, 
the Legislature must submit its return to the writ of habeas corpus or other process 
of the Court to determine the complaint. 1 ' 

In the result, the Court observed— 


". . . we must overrule Mr. Sccrvai's argument that the question of determining the 
nature, scope and effect of the powers of the House cannot be said to lie exclusively within 
the jurisdiction of this Court". 

In view of the definition of a 'State' under Art. 12 and the wide language 


(10) Ref. under Art. 143, A. 1965 S.C. 745 
(79/). 

(11) The conflict between the Court and 
the Legislature over the incident regarding 
K, however, did not end with the pronounce¬ 
ment of the Supreme Court. The Privileges 
Committee of the Uttar Pradesh Assembly 
has, subsequently (in August. 1965), proce- 
ded, ex parte, and held guiltv of contempt 
S and the two Judges and the entire Full 
Bench of 28 Judges for having dealt with 
the petition under Art. 226. thereby inter¬ 
fering with the orders of the House, and 
reprimanded them [vide LXIX C.W.N. cl. vii). 
(Presumably, the Assembly took note of the 
observation of the Supreme Court (A 1965 
S.C. 745 (763)], that the Court's opinion 
under Art. 143. being an advisory opinion, 
as distinguished from an adjudication, was 
not binding on any party). At the time of 
writing of this page, it is not clear whether 
the High Court or the Supreme Court would 
take any steps against any of the members 
or officers of the Assembly. An obvious 
difficulty in the way of any such action 
appears to be that the resolution of the 


Privileges Committee adjudging the Judges 
to be guilty of contempt was passed in their 
absence and that the Assembly did not seek 
to enforce their resolution against them by 
doing anything outside the four-walls of the 
House. 

The net result of the episode, thus, arc 
two parallel and contrary decisions of the 
Court and the Legislature as to the privileges 
of the Legislature and the jurisdiction of the 
Court in relation thereto, and the only wav- 
out of this undesirable situation is a codi¬ 
fication of the privileges as suggested hv the 
Author since the commencement of the 
Constitution (see below], 

(12) Ref. under Art. 143, A. 1965 S.C. 745 
(762-76J). 

(13) Even in England, Parliament, in 
modern times, submits return to a writ of 
habeas corpus, [cf. Ref. under Art. 143. A. 
1965 S.C. 745 (759)]. In the view of May 
(16th Ed., p. 152). the House of Commons 
has tacitly accepted the jurisdiction of the 
Couts to determine the extent of privileges 
of the House (pp. 168. 174, ibid). 
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of Art. 226 (1), the power conferred upon the High Court by Art. 226 (1) can, in 
a proper case, be exercised even against the Legislature. 14 

"If an application is made to the High Court for the issue of a writ of habeas corpus, 
it would not be competent to the House to raise a preliminary objection that the High Court 
has no jurisdiction to entertain the application because the detention is by an order of the 
House”.'* 

It cannot be argued that the constitutional jurisdiction of the Supreme Courts 
would not extend to a case of deprivation of liberty simply because it has been 
ordered by a Legislature. 14 

It should be mentioned in this context that one sentimental factor which has 
influenced the attitude of the British House of Commons towards the Judiciary • 
does not exist in India. In England, the highest judicial authority being vested 
in the House of Lords, the submission of the House of Commons to the jurisdic¬ 
tion of the Courts would eventually mean the subjection of the one House to the 
other. This question, however, docs not arise in India, because the highest 
tribunal is an independent judicial body,—the Supreme Court of India. 


Can interim bail be granted in cases of arrest and detention under warrant 
of a Legislature? 

(A) England .—Though habeas corpus proceedings lie in cases of arrest for 
contempt, as a general rule, interim bail is not granted in cases of such arrest. 14 

(B) India.—Our Supreme Court has held that in view of the fact that the 
jurisdiction of our superior Courts under Art. 32 and 226 extends to arrests and 
detention for contempt of a Legislature and such jurisdiction is unfettered by any 
limitations, there is no reason why the power to grant interim bail in habeas corpus 
proceedings cannot be exercised by these Courts in India. Whether the Court, 
in the exercise of its jurisdiction, would exercise that power in a particular case, 
is a matter for its discretion, but an order of bail in such proceedings cannot be 
said to be without jurisdiction. 14 


Whether the privileges should be codified. 

Ever since the time of the Constituent Assembly, the question has been 
agitated as to whether independent India should not have her own code of 
Parliamentary privileges instead of relying upon the uncodincd law of the British 
House of Commons. But, even though the Constitution, in the present Clause, 
expressly envisages such legislation, it has not so far been undertaken in view of 
some practical considerations: . 

Firstly, the privileges of the House of Commons cover a wide variety of 
subjects and their outstanding virtue is their elasticity. Any attempt in India to 
exhaustively codify them must be a supremely difficult task and would be at the 
cost of the virtue of elasticity to meet different circumstances. 

Secondly, in England it is established, at common law, that where the House 
docs not specify any grounds for commitment for contempt, the Courts are 
powerless, even in habeas corpus proceedings, to inquire into the grounds for a 
commitment or the causes of detention. Hence, in cases of serious contempt of the 
House, the House may shield itself from judicial interference by not specifving 
the grounds of commitment. Any code can hardly confer such uncharted freedom 
to the House. 

Thirdly, another ground for leaving the privileges uncodified had arisen 
because of the decision of the Supreme Court in Sharma v. Sri Krishna, 1 * that so 
long as Parliament does not exercise its legislative power to codify anv of its 
privileges, the latter part of Cl. (3) of Art. 105 will operate to make the privileges 
of the British House of Commons available, regardless of anv limitations imoose 
bv the Fundamental Rights included in Part III of the Constitution: but that a 
soon as Parliament seeks to legislate, all the Fundamental Rights in Part 111 vsl _ 

(16) Sharma v. Sri Krishna, A. 1959 S.C. 


(14) Ref under Art. 143, A. 1965 S.C. 745 
(767). 

(15) Ibid, p. 789. 


394: (1959) 1 S.C.R. 806. 
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operate as limitations on the legislative power, by reason of Art. 13 (2). In other 
words, if Parliament now enacts a statute embodying any of its privileges, the Courts 
will be entitled to examine the constitutionality of its pro i.ions, with rcfc.cncc 
to any ot the Fundamental Rights, such as the freedom of speech and expression 
guaranteed by Art. 19. 

The Aut.ior was, however, unable to agree with the above view and at 
pp. 599-600 of Yol. II of the 4th lad. of the Commentary, the Author advanced 
tne following arguments in favour of codification: 

"As against this, it may be stated that the need for Parliamentary privilege 
to maintain the dignity and independence of the nation's representatives, acting 
as the legislative body, has to be reconciled and harmonised with the need for 
individual rights, which arc equally essential for the development of the country. 
For, individual liberty is one of the very objects for which national indepen¬ 
dence is fought for. The English system of giving unfettered freedom to the 
Legislature in this respect is not fully applicable in India for two reasons— 

(а) England has no written Constitution and no limitation upon the omni¬ 
potence of Parliament, and the Courts arc powerless to review the acts of the 
sovereign Legislature. In India, the situation is otherwise. All the parts of the 
Constitution have to be equally respected. The Constitution would be 
meaningless if such importance is given to the privileges of Parliament as to 
make the Fundamental Rights nugatory in that sphere, when the Constitution 
has not expressly excepted the privileges of Parliament from the operation of 
Arts. 12-13. Secondly, if the validity of a legislative enactment, solemnly made, 
is open to judicial review, there is no reason why vve cannot trust onr Courts with 
similar power ns regards the privileges of Parliament if they arc embodied 
in an enactment. Take, for instance. Art. 19 (2). The Court is enjoined to uphold 
'reasonable restrictions' imposed by legislation upon the freedom of speech, in 
the interests of ‘decency’, 'public order' or in relation to ‘defamation’, ‘contempt 
of Parliament’ and the like. If a Court can uphold a law prohibiting publication 
of such of its proceedings as offend against the aforesaid matters, there is no 
reason to suppose that the Courts would not uphold the validity of such legislation 
codifying the existing privilege relating to the subject. 

(б) In England, the bulk of the ordinary law is still uncodificd. On the 
other hand, the privileges of Parliament, though uncodificd. is fairly well-settled bv 
leading treatises and precedents in the same manner as the rest of the common 
law. The general public seldom complain that they are unable to follow the law 
because it is uncodificd. In India, on the other hand, statute law has become 
the rule and very few branches of the law still rest on common law. It is habitual 
for the people to rely on the text of some statute, and the experience of the general 
public with the common law of Parliamentary privileges is also new inasmuch as 
the Legislatures prior to 1950 had no power to punish for contempt. In the 
absence of codification, the position is somewhat confusing and this itself is likely 
to lead to more breaches of privilege than would have taken place under a codc.v, 

(c) On the other hand, the maturity of Parliament itself is, in England, a safe¬ 
guard against any gross abuse of privilege by Parliament itself. Can we claim the 
same maturity in India, particularly when the very power to punish for contempt is 
new? In this respect, it is wise to remember that 

"Assemblies can be no less tyrannical and no less unscrupulous than lndividuals ,, . ,, 

Since the publication of the foregoing observations in the previous Edition, 
two of the supposed advantages of non-codification have been shown to be illusory 
by the Supreme Court’s Opinion in the Reference Case. 1 * As has been explained 
earlier, the Supreme Court has held that— 

(0 The distinction made by English Courts as between general and sneaking 
warra nts of Parliament in a proceeding for contempt would not be available in 

* 17 ' y^ount Kilmuir, Law of Parliament- (18) Ref. under Art. 143, A. 1965 S.C 745. 

ary Privilege, in (1960) Privileges Digest, p. 
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India and that even in the case of ‘general warrants’, our superior Courts would be 
entitled to interfere under Art. 32 or 226 of the Constitution where a fundamental 
right of a citizen has been infringed with respect to contempt for anything done 
or said outside the four walls of a Legislature. 

(**) The earlier view of the Court in Sharma's case 19 that so long as the 
privileges remain uncodified, nothing in Part III of the Constitution can be utilised 
against the privileges of the Legislature and the processes issued to enforce them 
has been modified, if not superseded, by the Opinion in the Reference Case, 19 by 
holding that the uncodified privileges must be read along with the provisions 
of Part III (or, at least some of them, such as Art. 21). 

On the other hand, the facts of the case leading to the Reference and their 
sequel have amply demonstrated what serious shape a conflict between the 
Legislature and the Courts may take and how far this is due to the fact that the 
existing privileges arc not defined and codified and arc not in tune with the basic 
principles of our written Constitution. 

Procedure Relating to Breach of Privilege. 

In our Parliament, the investigation of a question of breach of privilege of 
a member of the House or any Committee thereof is made by the Committees 
of Privileges (see below) in each House. The reference of the question to the 
Committee of Privileges may be made by the Chair suo motu 21 or at the instance 
of a member.” Even where an individual member has been affected by the 
alleged breach, the right to raise the question belongs to every member of the 
House. 23 ’” 

Since specific provision has now been made in the Rules laying down the 
procedure for raising a question of privilege, it follows that a question of privilege 
cannot be raised otherwise than in accordance with the procedure laid down 
below. Thus, a question of privilege cannot be discussed on a motion for 
adjournment,'’ ,2 or by means of a resolution. 1 - 12 

The procedure relating to reference at the instance of a member is as follows: 

(a) Notice.—A member wishing to raise a question of privilege, must give 

notice in writing to the Secretary before the commencement of the sitting on the 
day the question is proposed to be raised.' 3 According to the Rules of the House 
of the People,' 4 if the question raised is based on a document, the notice should 
be accompanied by the document. . _ . . . 

(b) Consent of the Speaker or Chairman.— The question cannot be raised in 
the House unless the Speaker (or Chairman, as the case may be) gives his 
consent .' 

So before bringing the question on the floor of the House, the member should 
brins the matter to the notice privately* T of the Speaker and have the position 
clarified. He will give his consent only if there is a prima facie case that a 
breach of privilege has been committed, for which the time of the House may 


(19) Sharma v. Sri Krishna. A. 1959 S.C. 
394. 

(20) Ref. und-r Art. 143. A. 1965 S.C. 745. 
(2!) R. 203 of the Rule* of the Council: 

r. 259 of the Rules of the House. 

(22) R. 191 of the Rules of the Council ; 
r. 226 of the Rules of the House. 

(23-25) Pari. Deb.; Pt. II. 10-3-50. pp. 1337- 
8 : 30-1 I SO. cols. 937-8 ; also r. 222 of the 
Rules of the House. 

(M2) Cf. L. A. Deb.. 27-2-36. pp. 1782-6; 
L. A. Deb., 4-9-28. pp. 149-54. 

(13) R. 188 of the Rules of the Council ; 
r. 223 of the Rules of the House. 

(14) R. 223 of the Rules of the House. 

(15) In England, however, the position is 
that the Speaker’s ruling that there is a 
prima facie case of breach of privilege only 
gives precedence of business to the question 


raised bv the member. Where the Speaker 
holds otherwise, any member mav. neverthe¬ 
less. bring a motion for reference of the 
question to the Committee of Privileges for 
it is the House itself which alone can deter¬ 
mine a question of privilege ff 1951) 491 
H. C. Deb., cc. 395-6 ; (1955) 538 H. C. Deb., 
c. 22731. In one case, the Leader of the 
House offered an earlv chance of debate to 
such a motion brought by a private mem¬ 
ber after the Speaker had given his ruling 
that there was no prima facie case of brearn 
of Privilege [485 Pari. Deb. c., 1297-1316 , 

24 (I6) 2 R 4, 222 of the House; r. 187 of the 

C °t\T) Mav. 16th Ed., p. 382: Pari &*>■. 
Pt n 10-3-50. pn. 1337-8 : 30-11-50. cols. 
937-8 ; (1956) H. P. Deb., Vol. IV, c. 6479. 
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be taken up 1 * and the question is also in order according to the conditions of 
admissibility, noted below. The previous consultation with the Speaker also 
enables the member to be apprised of the actual facts and it may be that after 
being informed of the facts, he might not think it fit to waste the time of the 
House over the matter. 

In giving his consent, the Chair requires to be satisfied that there is a prima 
facie case that a breach of privilege has been committed. 1 '’ 

By pritna facie case is meant the formal condition relating to a question of 
privilege, for the question of substance, viz., whether there has been a breach 
of privilege, in fact, is a matter which can be decided only by the House itself. 1 * 
The general rule established on the formal aspect in England is that any matter 
which can otherwise be properly dealt with under the practice or Standing Orders 
of the House, arc not regarded as a ‘question' or ‘matter' of privilege. Thus, it 
has been held that— 


(t) The following cannot be raised as questions of privilege: 1 * 

(a) Disagreement with a ruling by the Chair. 

(b) Disallowance of a Question by the Chair. 

(c) Refusal of a Minister to answer a Question. 

(d) Breaches of order in the House.* 0 

(e) Exclusion of strangers.* 0 

(f) A motion to rescind an order of suspension of a member.* 0 

(g) A question as to ‘disqualification’ of a member, which is a question of 
privilege in England, is not such a question under our Constitution, for under 
Arts. 103 and 192, the decision of such question is left to the President or Govcrno-. 
acting on the opinion of the Election Commission. 

(it) The Rules of our Parliament do not enumerate what are questions of 
privilege, but simply state that any question which involves a breach of privilege 
of a Member, or of the House itself or a Committee thereof is a question of 
privilege. The reason is that the Privileges of our Parliament arc, subject to 
some exceptions, the same as those of the British House of Commons as have 
been dealt with at pp. 592 ct seq., ante. 

In determining whether a question is in order, the Chair takes into considera¬ 
tion the following conditions of admissibility relating to questions of privilege— 

(i) Not more than one question of privilege shall be raised at the same 
sitting;" 

(ii) The question shall be restricted to a specific matter or recent occurrence ; 2,,2S 

(Hi) The matter must be such as requires the intervention of the House.* 1 24 

(c) heave of the House. —(I) If the Chair gives his consent and holds that 

the question is in accord with the conditions of admissibility, the Chair shall 
call the member concerned, immediately after the questions arc over and before 
the list of business is entered, to ask for leave of the House to raise the question 
of privilege. 25 In urgent cases, the Chair may allow a question of privilege to be 
rn ' sc d at any time during the course of a sitting except during the question hour.” 

(18) House of the People Deb.: 13-5-53. (21) R. 224 of the Rules of the House. 

i 6479 : Parl - Dcb - 30-11-50. Pt. II. (22) R. IRQ of the Rules of the Conn* if. 

C °no\ ri. R ' H3) This means that the matter should 

(IV) The House is the exclusive authority he raised at the earliest opportunity, 

lor deciding whether in a particular case. ((1921) 142 HC. Deb.. 839). Thus, 

there has been a breach of privilege. The - the Speaker of the House of Commons re- 
apeaker cannot prejudge it. His ruling fused to p-'ve his consent where the matter 

tnat there is ‘prima facie case’ is necessary complained of had been discussed in a news- 

°f n • - r . rcfcrrin K case to the Committee paper two days before it was raised bv the 

o' Privileges or some other Select Committee Member (485 Pari. Deb., c. 1297-1316 see 

i°« r o "S* rcr>ort fo the House ((1951) also (1955) 538 H. C. Dcb.. c. 16101. 

nn\ tv' Heb., cc. 1381-93.). (24) This means ‘immediate intervention', 

Ri l i° ma,tcrs arc dealt with bv tb “ for !hc business of the House would not be 

3 ■ , arc dealt with immediately as interrupted where immediate action is not 

J cf - r ' 258 of rhc R,, l<*s of tbc needed (Mav. 16th Ed., p. 381). 

of « Sce a,so r - 378 (5) of the Rules (25) R. 190 of the Council ; r. 225 of the 

* lhe Ho,,se - Rules of the House. 

c2—79 
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(2) When the member is called to ask for the leave, he may make a short 
statement relevant to the question. 

(3) If objection to leave being granted is taken, the Chair shall request those 
in favour of leave granted to rise in their places, (i) If less than 
25 members rise, the Chair shall inform the member concerned that he has not 
the leave of the House, (ii) If 25 members or more rise, the Speaker shall inform 
him that leave is granted. 

(4) After the leave is granted, the House may— 

(i) itself consider the question and come to a decision; or 

(«) refer the question to the Committee of Privileges, on a motion made 1 
either by the member who has raised the question of privilege or any other 
member. 23 3 

(d) Committee of Privileges .— As stated already, there is a Standing Committee 
of Privileges in each House of Parliament to determine whether there has been 
any breach of privilege of Parliament in any case referred to it and to report to 
the House with recommendations for action. 

In the House of the People, 4 the Committee is nominated by the Speaker 
at the commencement of the House or from time to time as the case may be 
consisting of not more than 15 members. A question of privilege may be referred 
to the Committee either by the Speaker suo motu, or upon a motion being 
allowed by the House. 

The Rules of the Council are substantially similar except that the Committee 
in that House consists of not more than 10 members. 5 

The Committee shall examine every question referred to it and determine 
with reference to the facts of each case whether a breach of privilege is involved 
and, if so, the nature of the breach, the circumstances leading to it <*nd make 
such recommendations as it may deem fit. 4 The report may also state the 
procedure to be followed by the House in giving effect to the recommendations 
made bv the Committee. 4 

(c) Consideration of the Report of the Committee of Privileges in the House.— 
After the report has been presented, the Chairman or any member of the 
Committee or any other member may move that the report be taken in considera¬ 
tion, whereupon the Speaker mav put the question to the House. Before putting 
the question to the House, the Speaker may permit a debate on the motion, not 
exceeding half an hour in duration, and such debate shall not refer to the details 
of the report further than is necessary to make out a case for the consideration 
of the report bv the House.- After the motion made under sub-rule (1) is agreed 
to. the Chairman or any member of the Committee or any other member, as the 
case mav be. mav move that the House agrees or disagrees or agrees with amend¬ 
ments, with the recommendations contained in the report.’ 

It is thus evident that the House may or may not agree with the Report of the 
Committee of Privileges and that the final decision rests with the House. 


Questions of Privilege as between the two Houses. 

(A^ England. —The principle followed in England is that from the standpoint 
of privilege, the two Houses of Parliament are equal as between themselves and 
independent of each other. 4 Hence, neither House can claim any authority over 


(1) In the Mud gal case, the Speaker of 

our House of the People ruled (Pari. Deb.. 
Pt. II. 6-6-511 that instead of referring a case 
of breach of privilege to the Committee of 
Privileges, the House might refer it to a 
Select Committee appointed ad hoc for the 
purpose. . . 

(2) R. 226 of the Rules of the House. 

(3) The corrcspondine rule 191 of the 

Rules of the Council differs on two points— 

(a) it does not provide for decision by the 


House itself if it so likes; (b) the motion 
to refer to the Committee of Privileges can 
be made only by the Leader of the Council 
or anv other member to whom he may dele¬ 
gate this function. 

(4) R. 313 of the Rules of the House. 

(5) R. 192 of the Rules of the Council. 

(6) R. 314 of the Rules of the House. 

(7) R. 315 of the Rules of the House. 

(8) May, 16th Ed., p. 144. 
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a member or an officer of the other House, or call him before its Committee of 
Privileges.*. If, therefore, a member or officer oi one House commits a breach 
of the privilege of the other House, the latter cannot directly proceed in contempt 
against such member or officer. The proper procedure in such a case is that the 
olfended House or its Committee of Privileges would inquire into the facts relating 
to the breach and then lay a statement before the House of which the person 
complained of is a member or officer. It then becomes the duty of the House 
to which the offender belongs, to take proper measures against the olfender as 
if the offence had been committed against itself.* It is also usual for a House to 
accept an apology from the member of the other House in such cases.’ 

(B) India .—There being no contrary provision in our Constitution, the posi¬ 
tion should prima facie be the same as in England. 

Of course, as regards Ministers, there is a provision in Art. 88 (anti Art. I77J 
to the effect that they shall have the right to take part in the proceedings of a 
House of which they are not members, but they shall not "by virtue of this 
Aiticlc be entitled to vote". It is obvious that though a Minister has the right 
to speak in and to take part in the proceedings of a House of which he is not 
a member, lie does not, thereby, become a full-fledged member of that House. 
While so taking part in the proceedings of such other House, he is entitled to 
the privileges of a member of Parliament as enumerated in els. (I) and (2) of 
Art. 105 [or els. (I) and (2) of Art. 194], but in other respects, the privileges shall 
be as in the House of Commons (Arts. 105 (3), 194 (3)]. The net result is, that 
when a Minister commits a breach of privilege of a House of which he is not 
a member, he cannot be directly dealt with by that House. Such House must 
report the matter to the House of which the Minister is a member. 

The entire question was referred to a Joint sitting of the Committees of 
Privileges of the two Houses and the procedure recommended 10 bv this joint sitting 
of the Committees, which has been adopted by both Houses, is as follows: — 

"(0 When a question of breach of privilege is raised in any House in which a member, 
officer or servant of the other House is involved, the Presiding Officer shall refer 
the case to the Presiding Officer of the other House, unless on hearing the member 
who raises the question or perusing any document, where the complaint is based 
on a document, he is satisfied that no breach of privilege has been committed or 
the matter is too trivial to he taken notice of in which case lie may disallow the 
motion for breach of privilege. 

00 Upon the case being so referred, the Presiding Officer of the other House shall deal 
with the matter in the same way as if it were a case of breach of privilege of that 
House or of a member thereof.' 

(iii) The Presiding officer shall thereafter communicate to the Presiding Officer of the 
House where the question of privilege was originally raised a report about the 
enquiry, if any, and the action taken on the reference. 

It is the intention of the Committees that if the offending member, officer or servant 
tenders an apology to the Presiding Officer of the House in which the question 
of privilege is raised or the Presiding Officer of the other House to which the 
reference is made, no further action in the matter mav be taken after such 
apology is tendered**. 


Attendance of Members as witnesses before another House or Committee 
thereof. 

In this matter, the English' 1 practice has been followed in India. 12 
When one House of any legislature or any Committee thereof desires the 
attendance of a Member of another House of the same or another 12 Legislature, 
the procedure is that the House or Committee which requires the attendance of 
Tf C ^ cm ^ cr fi rst g’ ,v c the Member private intimation to obtain his consent. 

If the Member expresses his willingness to attend, a message is to be sent by 
the requiring Hous e or Committee to the House to which the Member belongs, 

& £ f - Case of Lord Mancroft, (1951-52) (10) R. S. Deb., 23-8-54. cols. 39-42. 

H. C. Deb., cols. 499, 891-8. (II) Mav. 16ih Ed., p. 117. 

(12) (1958) The Tabic, pp. 108-9. 
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requesting permission for his attendance. The permission is, as a matter of 
course, granted. 13 

It would be a contempt of the House for a Member to attend as a witness 
before another House or the Commitete thereof without the leave of the House 
of which he is a member. 11 


Effect of Prorogation and Dissolution on proceedings for contempt. 

Prorogation, as has been pointed out earlier, (p. 518, ante), means a suspension 
of the business of a session. The result of prorogation is that any matter which 
was pending in the House at the date of prorogation must be renewed in the 
next session after prorogation, as if the matter had never been introduced before. 13 
It has been laid down by our Supreme Court that prorogation does not debar 
a House from proceeding against a breach of privilege which took place during 
a previous session. It only means that the old proceedings which were suspended 
by a prorogation must be revived by a fresh motion in the new session. 

As to dissolution, the Court' 4 pronounced no opinion but since a dissolution 
puts an end to the very life of a Parliament and calls for a fresh election it 
follows that a subsequent Parliament cannot take cognizance of a breach of 
privilege which took place during the life of the pre\ious Parliament nor can it 
revive proceedings in contempt which may have been started during the life of 
the previous Parliament. While in the case of prorogation it is the same Parlia¬ 
ment which reassembles after prorogation in the case of dissolution it is a new 
Parliament altogether and it cannot take upon itself the business of punishing for 
a contempt against the previous Parliament. 

Punishment for contempt of Parliament. 

I. As explained earlier the modes of punishment open to the House of 
Commons for contempt by strangers arc— (a) Admonition ; ( b ) Reprimand ; (c) 
Imprisonment. 

(A) England. 

(а) When an admonition is contemplated, the offender is asked to attend at 
the bar of the House and he is then rebuked by the Speaker. 

(б) Reprimand is admonition after bringing the offender to the House by 
force. The House has the power to direct its officers to take a person into custody 
for this purpose. 18 

(c) The power of imprisonment is technically known as commitment. The 
House may commit the offender to the custody of its own officers or to any of the 
prisons maintained by the State. When the offender is committed to a prison 
the Keeper of the prison is bound to comply with the warrant, even if there is 
no sanction of a Court of law behind it. 18 ,T 

Again, in the case of imprisonment by order of the House, habeas corpus docs 
not lie if the warrant simply expresses the commitment to be for contempt of the 
House. 18 ' 1 * This shows the magnitude of the power possessed by the House. 

"When the House of Commons adjudged any thing to be a contempt or a breach of pri¬ 
vilege, their adjudication is a conviction, and their commitment in consequence is in execution ; 
and no court can discharge or bail a person that is in execution by the judgment of another 
court. The House of Commons, therefore, having authority to commit, and that commitment 

being in execution . this court can do nothing . in such case this court is 

not a court of appeal”. 

Of course, “if the warrant does not profess to commit for contempt but for 
some other matter appearing on the return which could by no reasonable int end- 

(13) May, 16th Ed., pp. 279-280. (16) Cf. Burdett v. Abbott, 14 East I (138, 

(14) Sham,a v. Sri Krishna, A. 1960 S.C. /5 fi 7) Brass Crosby’s Case, 19 St. Tr. 1147. 

1186 (1191). (18) Case of the Sheriff of Middlesex, (1840) 

(15) May, 16th Ed., p. 103. II A. & E. 273: 113 E.R. 419. 
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ment be considered as a contempt/’ the Court would be entitled to enquire into 
the legality of the commitment by issuing habeas corpus. 1 * 

Any punishment imposed by the House of Commons (whatever be its nature;, 
w'ould, however, cease to have effect at the end of the session of the House, by 
prorogation or dissolution, and the prisoner may then get his release by habeas 
corpus, if not released already. 1 * it is, however, open to the House to commit 
again in the next session, if the House considers the punishment insufficient. ,v 

(15) India. 

In view of Arts. 105 (3) and 194 (3) of our Constitution, all the aforesaid modes 
of punishment are available to teach House of our Parliament and State- 
Legislatures. 

(a) Admonition .—A member of the Uttar Pradesh Assembly was admonished 
for persisting in making baseless insinuations against the Assembly Secretariat ol 
having tampered with records and the like.** 

A member of the Punjab Vidhan Sahha was ‘warned’ for challenging the 
decisions of the Speaker outside the House. 3 ”* 

(b) Reprimand .—Reprimand has been resorted to in Parliament, in the case 
of the Editor of the 151it/. Weekly of Bombay, who had published a derogatory 
criticism of the speech of a Member (Acharya Kripalanij in the House of the 
People. The Committee of Privileges of the House reported it to be a case of 
gross breach of privilege and recommended that the Editor should be called to 
the Bar of the House and reprimanded, while the Press Gallery Card (for attending 
sittings of Parliament) of the New Delhi correspondent of the Journal should be 
cancelled until he gives a full and adequate apology. The House accepted this 
recommendation.* 1 

After an unsuccessful attempt to move the Supreme Court under Arr. 32, the 
Editor submitted to the notice of the I louse to attend and received the reprimand 
on the date fixed therefor. The procedure adopted by the House on this occasion 
may profitably he reproduced from the Press report**— 

"The ceremony, the first of its kiml ever witnessed in the Indian Parliament, was brief 
and dignified. 

It began with the Speaker, Mr. Ananihasavanam Ayvangar, calling the watch and ward 
officer, who presented himself at the Bar of the House—a three-tiered wooden barrier put up 
just inside the chaml»er in the doorway facing the Speaker—precisely at 12-15. 

The Speaker then asked: "Is Shri R. K. Karanjia in attendance?" "Yes, Sir". "Then 
bring him in". 

Mr. Karanjia entered and made a deep bow. The Speaker then administered the follow¬ 
ing reprimand while Mr. Karanjia stood at the Bar: 

R. K. Karanjia, the House has adjudged you guilty of committing a gross breach of 
privilege and contempt of the House for publishing in the issue dated 15th April. 1961, of 
the Blitz, of which you are the Editor, a libellous despatch under the heading ‘The Kripaloony 
Impeachment’. 

That despatch, in its tenor and content, libelled an honourable member of this House 
and cast reflections on him on account of his speech and conduct in the House and referred 
to him in a contemptuous and insulting manner. 

As Editor you had a high responsibility to exercise utmost caution and discretion in 
commenting on the speech and conduct of an honourable member of Parliament in his capa¬ 
city as such member. Yet you published words calculated to bring him into odium, con¬ 
tempt and ridicule. This offence of yours was further aggravated by the type of explanation 
you chose to submit to the Committee of Privileges. 

In the name of the House. I accordingly reprimand you for committing a gross breach 
of privilege and contempt of the House. I now direct you to withdraw. 1 * 

Mr. Karanjia bowed again and withdrew". 

(c) Imprisonment .—An instance of imprisonment is to be found in Australia 
where the House of Representatives issued a warrant against the Editor of a 
newspaper (Bankstown Observer) and committed him to imprisonment for 

(19) May, 16th Ed., pp. 101-2. (22) Ibid.. 30-8-61. 

(20) (1958) 204 U.P. Deb., pp. 237-40. (23) The Speaker’s speech closely followed 

(20a) (1960) Privileges Digest, 67. the English precedent, e.g.. in (1947-48) 443 

(21) Statesman, 20-8-61, p. 1. H.C. Deb., cc. 1197-8. 
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contempt and the High Court of Australia refused writ of habeas corpus on the 
ground that the Courts should not interiere in such a case as in England 24 

In India, eight persons were imprisoned, on 10-4-56, for 15 days, in pursuance 
of a motion of the Rajasthan Vidhan Sabha. 

In the Madhya Pradesh Vidhan Sabha, 24 four persons had been removed from 
the visitors’ gallery by the marshal, when they began shouting slogans and 
distributing leaflets, interrupting the proceedings of the House. 

The Committee of Privileges, which met on a short notice, described the action 
of these persons as “objectionable and condcmnablc” and “against the dignity of 
the House ”. The Committee recommended that since they had refused to express 
regret, they should be sent to jail. 

The House ordered that the four members be imprisoned 'until further orders’. 24 

They were released after six days upon a motion of the Leader of the House. 1 

(d) Exclusion from the Press Gallery .—Where the contemner is a representa¬ 
tive of the Press, the House may withdraw the privileges offered to that Press or 
newspaper for attending the sittings of the House.*’ 4 

Press facilities were withdrawn from a newspaper held guilty of contempt of 
the Bombay Legislature for commenting that certain questions put in the House 
were ‘mean and petty’ and that they should have been disallowed. 4 

II. When the contemner is a member of the House itself, two other punish¬ 
ments are available, namely (a) suspension for a specified period 4 and ( b ) ex¬ 
pulsion. 4 

(a) Suspension. 

Provision for withdrawal from the House, and suspension, of a Member is 
made in rr. 373-4 of the Rules of our House of the People as follows— 

"373. The Speaker may direct any member whose conduct is in his opinion grossly dis¬ 
orderly to withdraw immediately from the House, and any member so ordered to withdraw 
shall do so forthwith and shall absent himself during the remainder of the day’s meeting. 

"374. (I) The Speaker may, if he deems it necessary, name a member who disregards 

the authority of the Chair or abuses the rules of the House by persistently and wilfully 
obstructing the business thereof. (2) If a member is so named by the Speaker, he shall forth¬ 
with put the question that the member (naming him) be suspended from the service of the 
House during the remainder of the session: Provided that the House may, at any time, on a 
motion being made, resolve that such suspension be terminated. (3) A member suspended 
under this rule shall forthwith quit the precincts of the House." 


A case of suspension for the rest of the session has taken place in the U.P.* 
In England, suspension is an order either for a definite time or for an indefinite 
time (up to the end of the session) for disregard of the authority of the Chair or 
wilfully obstructing the business of the House.* 


( b) Expulsion. 

In England, expulsion is resorted to when a member is guiltv of such an 
offence as renders him unfit to sit in Parliament even though his scat is not 
vacated by reason of such act or offence, e.g., engaging in open rebellion, or having 
been guilty of (i) forgery, (**) perjury, (tit) fraud, (tv) breach of trust, (v) mis¬ 
appropriation of public money, (vt) conspiracy to defraud, (vtt) fraudulent conver¬ 
sion of property, (vfts) corruption in the administration of justice or in public 
offices or in the execution of duties as a member of the House, (tx) contempts, 
libels and other offences committed against the House itself,* (x) conduct unbecom¬ 
ing the character of an officer and a gentleman. 

The order of expulsion causes vacation of the seat of the member, but he is 

not debarred fro m being re-elected.* _ _ 

(24) Cited in Morris-Joncs, Parliament in Rep. of the Privileges Committee, Bomba> 

In (25) Sundav Sm.'esman 3-4-60. p. I. ^"'Ihc Hish Cou.. 

0. < l96 °) “•£ and«™'£ 

(2) The Blitz case. p. 6.9. ante. v . Atmaram, A. 1954 All. 319. 

(3) (1958) The Table, p. 150. (7) (| 9 i|) c.T. 37. 

(4) The case of the Times of India, 1953, (8) May, !6th Ed., pp. 105-7. 
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The power of expulsion has already been used both in our Parliament* as 
well as in the State legislatures. 10 


Whether person arrested under warrant of Speaker must be produced 
before Magistrate, under Art. 22(2).— Sec p. 599, ante. 

Analogous Provision.— Art. 194 (3), relating to the Houses of the State Legis¬ 
lature is identical. 


Clause (4). 

Extension of privileges to persons who are not members. 

This Clause extends the privileges contained in this Article to persons who 
have a right to speak in cither House of Parliament, even though thev mav not 
be members of that House (vide Art. 88. p. 528. ante). 


INDEX TO COMMENTS 


speech 585 ; Speech in 


ARTICLE 105. 

Clauses (l)-(2). 

Oilier Constitutions : 

(A) E ng |a nd 581 ; (B) U.S.A.. 583 ; (C) Eire. 584 ; (D) Fourth French Republic. 584; 
(E) Fifth French Republic, 584 ; (F) West Germany, 584 ; (C) Japan. 584; (I) Government of 
inuia Act, lyJ5| 584. 

India : 

Need for privileges of Parliament. 584. 

Scope of CIs. (l)-(2): Freedom of speech and publication. 585. 

Cl. (h: Freedom of speech, 585: Limitations of the Freedom of 
one Legislature casting aspersion on another Legislature. 585. 

Cl. (2): Immunity from legal action. 5S6 ; Extent of the immunity. 586; Whether the 
immunity extends to letters written bv Members to Ministers on public affairs in course of dis- 
«u rgC „- 01 , ncmbcr s duties: (A) England. 587 ; (B) India. 588 ; Disclosure of Official Secrets 

588 ; Right to publish 588 ; Legislation by Parliament. 589; Publication of expunged pro- 
ceedmgs. 589 ; Analogous provision. 590 ; Other restrictions upon member's right to publish. 
590 ; publication by or under authority of cither House. 591. 

Clause (3). 

Other Constitutions : 

(A) England: 

(I) Privileges of Members individually—(0 Freedom from arrest. 591 ; (ii) Exemption from 
service as jurors, 592: (Hi) Exemption from attendance as witnesses. 592. 

(II) Privileges of the House collectively—(i) The right to exclude strangers 592 ; (ii) Right 
to regulate its internal affairs, and to decide matters arising within its walls. 593 ; (iff) The 
nm.H.?. P Un l 8h parliamentary misbehaviour. 594; (it) The right to punish m. mbers and 
outsiders for breach of Its privileges, S94. 

(B) U.S.A., 595 ; K 6 

(C) Australia, 596 ; 

(D) Canada. 596 ; 

(E) Fifth French Republic. 597 ; 

(F) Japan. 597 ; 

(C) Government of India Act, 1935, 597. 

India : 

^ u thc W^^ t9 ’ 597 : Scope of 3 - 598 : Privileges of the Legislature and 
undrr 7 C 2 a r R ' Eh,s - , 598 Scope of immunity from arrest. 600 ; No immunity from arrest 
release'o* a Member—* delCnt '° n 60,1 Communication to Speaker of arrest, detention ard 

(A) England, 603: (B) India. 604. 

Of n*!?* P rivi, 5?” of Members in the matter of arrest. 595 ; Immunity from service 
Process and arrest within the House— 

(A) England, 601 ; (B) India. 602 . 


~ S 9 * J}l c Mud eal case f(1951) XVI P.P. 

.3232-39 ; 3276-97. The resolution of 
expulsion was affirmed in an amended form 
a the M *mber sought to avoid it bv 
tendering resignation]. 


31 (10) The Raj Narain case (see A. 1954 All. 
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Service and execution of legal process within the precincts of the House, 604 ; Immunity 
from service as juror, 604 ; Production of evidence in the possession of the House— 

(A) England, 604 ; (B) U.S.A.. 605 ; (C) India, 605. 

Right to exclude strangers, 605 ; ‘Defined by Parliament by law’, 606; Publication of 
Parliamentary proceedings in newspaper and by means of broadcasting, 599. 

Contempt of Parliament: 

The power to punish for contempt— 

(A) England, 606 ; (B) U.S.A., 607 ; (C) Colonial Legislatures, 607 ; (D) Government of 
India Act, 1935. 607 ; (E) India, 607. 

General consideration to guide the Legislature with respect to breach of privilege, 607. 
What constitutes contempt of Parliament: 

(A) England— 

I. Contempt of the House itself, 608 ; Disclosure of secret sitting of the House, 604 ; 
Giving evidence as to proceedings in the House, 610. 

Some matters not held to be contempt: 

Disclosure of Budget proposals, 610; Statement by Minister outside the House while 
House in session, 611; Incorrect statement by a Minister. 611; Publication of Constituent’s 
letter to Member, 611. 

II. Contempt of a Committee of the House, 611. 

III. Contempt in relation to Speaker, 612. 

IV. Contempt in relation to a Member, 613. 

V. Misconduct of a Member. 613. 

VI. Contempt by and relating to witnesses, 614. 

VII. Contempt by and relating to an officer of the House, 615. 

VIII. Contempt by a stranger. 616. 

(C) U.S.A., 616. 

(B) India, 616. 

Parliamentary Privilege and the Courts: (A) England 617 ; (B) U.S.A., 619 ; (C) India, 619. 
Is the Legislature or its offices subject to the jurisdiction of the Courts, 621 ; Can interim 
bail be granted in cases of arrest and detention under warrant of a Legislature, 622. 

Whether the privileges should be codified, 622. 

Procedure relating to breach of privilege, 624. 

Questions of privilege as between the two Houses: (A) England, 626; (B) India. 627 ; 
Attendance of Members as witnesses before another House or Committee thereof. 627. 

Effect of Prorogation and Dissolution on proceedings for contemot 628, 

Punishment for contempt: (A) England. 628; (B) India. 628. 

Whether person arrested under warrant of Speaker must be produced before Magistrate. 631. 
Clause (4). P 

Extension of privileges to persons who arc not members. 631. 


106. Members of either House of Parliament shall be entitled 
to receive such salaries and allowances as may from time to time be 

determined by Parliament by law and, until provi¬ 
sion in that respect is so made, allowances at such 
rates and upon such conditions as were immediately 
before the commencement of this Constitution applicable in the case of 
members of the Constituent Assemblv of the Dominion of India. 


Salaries and allowances 
of members. 


Other Constitutions 

(A) England .—Since 1964, 11 the salary payable to a member of the House 
of Commons is £2.500 plus an allowance for Parliamentary expenses at the rate 
of £750/- per year. A member is not entitled to the salary until he has taken 
the oath. Besides the salary, a sessional allowance of £3/3 for every dav on which 
the House sits and travelling expenses for travel between a member’s residence 
and constituency as well as the House at Westminster are paid. An income-tax 
allowance is also offered for expenses incurred in the performance of their Par¬ 
liamentary duties. There is also a provision for pension for a member and his 
familv under the House of Commons Members Fund Act. 1957, subject to certain 
conditions. 

The Leader of the Opposition gets a salarv of £3,000/- plus an allowance 
for parliamentary expenses at the rate of £750/- per annum. 11 


(II) Statesman. 18-11-64. 
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(B) U.Su 4.—Art. I, s. 6 (1) says— 

“The Senators and Representatives shall receive a Compensation for their Services, to he 
ascertained by Law, and paid out of the Treasury of the United States." 

Under a statute of 1946, the salary of members of either House of Congress 
is 15,000 dollars plus 2,500 dollars as an additional expense allowance, per annum. 
Besides, there are other free facilities. 

(C) Canada. —The salaries and allowances of members of the two Houses 
differ. 

(a) Senate.—A Senator receives a salary of 400 dollars per session plus a lixing 
allowance of 200 dollars a year,' 2 in addition to travelling allowances, sickness and 
other benefits. 

( b) House of Commons.—Though the salary and living allowance of a member 
of the Commons is the same as that of a member of the Senate, a member of 
the Commons has these additional benefits: 

(i) The living allowance of 200 dollars per annum is tax free,—which means 
a substantial addition to the income. 

(it) The Members of Parliament Retiring Allowances Act. 1952, has provided 
for a contributory scheme for payment of retiring allowances to persons who had 
served as members of the House of Commons. This benefit is not available to 
Senators. 

One noticeable feature of the system of payment of salaries to members of 
the Canadian Parliament is that attendance for a minimum number of days is 
insisted upon for payment of the full sessional salary and if the attendance falls 
below this minimum, deduction is made proportionately. Thus, the full amount 
payable for a session is not paid unless the session continues for at least 65 days, 
and a member attends at least 50 days, including days on which the House stands 
adjourned. 12 

(D) Australia. —Under the Parliamentary Allowances Act, 1959, a salary of 
£2,750 ,s per annum is payable to each member of the House of Representatives 
and Senate, in addition to a living allowance while in attendance at Canberra, and 
income-tax rebate. There is also a contributory pension scheme. 

(E) France. —Art. 23 of the Constitution of the Fourth Republic provided— 

"Members of Parliament shall receive payment fixed on the basis of the salary of a catceorv 
of Civil Servants." 

It is roughly about 280 dollars per month, with other benefits. 14 

(C.) Ceylon. —The salaries of Members of the lower Chamber and upper 
Chamber are £540/- and £270/- per annum, respectively, with free travel and 
other concessions. 


India 


Salaries and allowances of members of Parliament. 


Under the Salaries and Allowances of Members of Parliament Act (XXX of 
1954), as amended by Act 26 of 1964. a member of Parliament is entitled to a 
salary at the rate of Rs. 500/- per mensem during the whole term of his office 
plus an allowance at the rate of Rs. 31/- for each day during any period of residence 
on duty at the place where Parliament or a Committee thereof is sitting or where 
any other business connected with his duties as member of Parliament is transacted. 
Together with this, he is entitled to travelling allowance, free transit by railways 
and other facilities as prescribed by rules frajned under the Act. 


, (J2) Dawson. Government of Canada. 
1949. pp. 395-6. 

(13) (1960) Year Book of the Common¬ 
wealth of Australia, p. 65. 

C2—80 


(14) Showell & others. Governments of 
Continental Europe, 1952. p, 100. 
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ARTICLE 106. 

Other Constitutions : 

(A) England, 632 ; (B) U.S.A., 634 ; (Q Canada, 634 ; (D) Australia, 634 ; (E) France, 634. 
India : 

Salaries and allowances of members of Parliament, 634. 


Legislative Procedure 

107 . ( 1 ) Subject to the provisions of articles 

-uction S,< and 3 passing"^ l 09 and , i'.l respect to Money Bills and other 
Bills. financial Bills, a Bill may originate m either House 

of Parliament. 

(2) Subject to the provisions of articles 108 and 109, a Bill shall not 
he deemed to have been passed by the Houses of Parliament unless it 
has been agreed to by both Houses, either without amendment or with 
such amendments only as are agreed to by both Houses. 

(3) A Bill pending in Parliament shall not lapse by reason of the 
prorogation of tnc Houses. 

(4) A Bill pending in the Council of States which has not been 
passed by the House of the People shall not lapse on a dissolution of the 
House of the People. 

(5) A Bill w'hich is pending in the House of the People, or which 
having been passed by the House of the People is pending in the Council 
of States, shall, subject to the provisions of article 108, lapse on a dissolu¬ 
tion of the House of the People. 


Clauses (l)-(2). 

Other Constitutions 

(A) England. —Bills, other than money or appropriation bills may originate in 
cither House. But by convention, bills affecting the privileges or proceedings of 
cither House arc usually introduced in the House concerned and bills dealing 
with the representation of the people originate in the House of Commons. The 
general rule is that a Bill is passed only if it is passed by both Houses either without 
amendments or with amendments which arc agreed to by both Houses, after which 
the Bill is presented for the Royal assent. If a Bill is amended by the House to 
which it is sent by the originating House, the Bill is returned to the latter for 
consideration of the amendments and a compromise is then sought to be effected 
by communication between the Houses. If compromise fails, the Bill is lost. 15 

The above general statement must now be read subject to the Parliament Act, 
1911, as amended in 1949 (see p. 484, ante), which has relegated the House of Lords 
to a subordinate position, and has deprived it of any power to throw' out a measure 
which the Commons are determined to enact. It is to be noted that this Act 
applies only to Bills which are introduced in the House of Commons and then 
sent to the Lords. So, the foregoing general statement is still applicable to Bills 
originating in the House of Lords and sent to the Commons. Such Bills cannot 
be enacted unless the Commons agree to the Bill without amendment or with 

a Keith, Constitutional Law, p. 103 ; 

Phillips, (1952), p. 161. 
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amendments which are acceptable to the Lords. The text of the Parliament 
Act, 191!, as amended in 1949, is as follows: 

"See. 2.—(I) If any Public Bill (other than a Money Bill or a Bill containing any provision* 
to extend the maximum duration of Parliament beyond five years) is passed by the Commons 
in two successive sessions (whether of the same P.irliaimcnt or n:»t>, and, having been .sent to 
the I.ords at least one month before the end id the scs-ion, is rejected by the Lords in cadi of 
these sessions, that Bill shall, on the second rejection by the Lords, unless the Commons direct 
to the contrary, be presented to the King for the Hoy a I Assent and thereupon become an A* t 
of Parliament without the consent of the Lo:d». But the foregoing provision i' not to take 
effect unless one year has elapsed between the date of second reading in the first of the sessior.s 
in the Commons and the date of its passing the Commons in (lie second session." 

The procedure for passage of a public Bill through either House is substan¬ 
tially the same, viz., that it involves three readings: 

(*) The first reading is also known as the 'Introduction'. The first reading 
is a formal step, at which no debate usually takes place. It starts with a motion 
for leave to introduce the Bill. 1 * Upon this motion being carried, the Bill is 
presented by the Minister or other member in charge of the Bill and the question 
is then put and carried ‘that the Bill be read a lirst time and printed’. When 
printed, the Bill is circulated to members. 

(ii) At the next stage, the member in charge of the Bill moves that the 
'Bill be read a second time’ and thereupon the main principles of the Bill arc 
discussed. The question is then put—‘the Bill he read a second time', and if this 
motion he carried, the Bill is said to have passed its second reading. 

After the second reading follows what is known as the committee stage. 'I he 
Bill is now sent to a Standing Committee of the House, unless the House orders 
it to he referred to a Committee of the whole House or a Select Committee. It 
is in the Committee that the detailed consideration of the provisions of the Bill 
lakes place, clause by clause, and amendments are made. The Bill is then 
’reported' to the House with such amendments as the Committee may have made. 

(Hi) If a Bill has passed through the Committee without amendment, it is 
at once put down for the third reading. 

But if the Bill has been amended by the Committee, the report is considered 
by the House. At this stage, known as the ‘report stage’, new clauses and amend¬ 
ments proposed by the Committee arc considered and the House may also further 
amend the Bill, subject to certain restrictions. When the House has considered 
the Bill on the report, it is read a third time and passed. 

During the third reading, only alterations of language—not affecting the 
substance of the Bill—arc allowed, but the Bill as a whole may be opposed. 

After the third reading, the Bill is sent to the other House. 

(B) U.S.A. —All bills for ‘raising revenue’ must originate in the House of 
Representatives (Art. I, Sec. 7 (I)]. Save this exception as regards revenue legisla¬ 
tion, the powers of the two Houses in legislation arc absolutely equal, and a Bill 
is presented for the signature to the President only if the Bill has been passed 
by both Houses in the same form (Art. 1, Sec. 7 (2)].’ (See further, under Art. 108, 
p. 657, below). 

(C) Australia —Sec Sec. 53 of the Australian Constitution Act, reproduced 
under Art. 109, p. 674, post. 

(D) Canada. —Except in regard to money Bills (sec under Art. 109, post), the 
two Houses have equal powers of legislation. In practice most Public Bills origi¬ 
nate in the House of Commons, although there has been a marked increase 
recently in the introduction of Public Bills in the Senate. Private Bills usually 


(16) In modern times, the majority of 
Rills arc presented, under S. O. 35 (I), with¬ 
out any formal motion for leave to intro¬ 
duce. Under S.O. 35 (I). a member may 
P^scnt a Rill simply by giving notice, 
thereupon it is placed on the notice paper. 


and when the Speaker calls the name of 
the Member who has given notice, the Clerk 
of the House reads the short title of the Rill 
Thi< finishes the first reading fMav, 16th 
Ld., p. 516]. 
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Artf^olf post** SCDate ' A$ l ° disa S recmenl between the two Houses, see under 

(E) Eire.—An. 20 of the Constitution of 1937, lays down— 

. I'i EVC 7 h*! 1 L nitialed in a"? passed by Dail Eireann shall be sent to Seanad Eireann 
consider- 7 any* such *amendment s.^ “■ * ^ ™ — 

b y in s “ nad Eircann ’ and if passcd 

a bill'inhiattd i'n” DaUE^n" 3 " Ei,Can " “ am '" dcd in M Eir “ nn sha " * «-“■* « 

have'i^^^r^f: fS2s^ bu * and acccp,cd by ° ,hcr h ° usc sha " ■* d " mtd 10 


(F) Fifth French Republic .-The position of the Senate under the new Cons¬ 
titution has been raised to an equal level with the National Assembly but for the 
disagreement provisions. 

Excepting Finance Bills (which may be introduced only in the National 
Assembly), other Bills may be initiated in either House [Art. 401. After exami¬ 
nation and report by a Committee, there is a genceral discussion of the Bill in 
the initiating House [Arts. 43-4J. After the Bill is passed by that House, with 
or without amendments, it is transmitted to the other House for the adoption 
of the Bill in its identical text [Art. 45J. If the House to which the Bill is trans¬ 
mitted passes the Bill without amendment and with the identical text as it was 
received, it is put up before the President for promulgation. 

In case the House to which it is transmitted fails to pass the Bill with an 
identical text, the Prime Minister has the right to demand a conference com¬ 
mittee of both Houses. If that conference committee fails to effect agreement, 
Government may ask each House to go through the Bill once again. If the dis¬ 
agreement continues even at this second reading. Government may ask the 
National Assembly to exercise its final power, in which case, the Bill as passed 
finally by the National Assembly, shall be put up for promulgation by the Presi¬ 
dent (Art. 10J. (This will be more fully explained under Art. 108, post). 

Normally, thus, the powers of the Senate in legislation are equal to those 
of the National Assembly because no Bill can be passed unless the Bill is passed 
by it with or without amendments accepted by it. In case it rejects a Bill which 
has been passed by the Assembly, the Bill fails, unless the Government elects to 
use its power to remove the deadlock under Art. 10. It is optional with the 
Government to leave the measure to the final decision of the Assembly, overriding 
the wishes of the Senate, and the ‘deadlock’ provision is not self-operative. 

(G) Japan.— Normally, both Houses have equal powers on Bills other than the 
‘Budget’ and Art. 59 says— 


"A bill becomes a law on passage by both Houses, except as otherwise provided by the 
Constitution.” 


The exceptional provisions relate to the resolution of a deadlock between the 
two Houses, as to which see under Art. 108, post. 

(II) Ceylon .—The relevant provisions of the Ceylon (Constitution) Order in 
Council, 1946, are— 

"Sec. 31 (I).—A Bill, other than a Money Bill, may be introduced in the Senate. 

See. 32 (I).—A Bill shall not be deemed to have been passed by both Chambers unless it 
has been agreed to by both Chambers, either without amendment or with such amendments 
only as arc agreed to by both Chambers. 

” (2) A Bill which has been passed by the Senate with any amendment which is subse¬ 
quently rejected by the House of Representatives shall be deemed not to have been passed by 
the Senate.” 

The provision in see. 32 (2) is to be read with sec. 34. 

(I) Government of India Act, 1935. —Art. 107 of our Constitution reproduces 
Sec. 30 of the Act of 1935, with nominal changes only. 
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Clause (1). 

Introduction of other than financial bills. 

This clause provides that a Bill other than financial, may be introduced in 
either House of Parliament. The expression “and other financial Bills" 17 makes 
a departure from the English practice. In England, only ‘Money Bills technically 
so called cannot be introduced in the House of Lords. Other Bills including 
financial provisions are occasionally introduced in the House of Lords with the 
financial provisions in the bracket and the House passes the other clauses of the 
Bill as if the financial clauses were not there. 

But under our Constitution, while Art. 109 (1) says that Money Bills shall not 
be introduced in the Council of States, Art. 117 (I) provides that a Bill or amend¬ 
ment making provision for any of the matters specified in Art. 110 also shall not 
be introduced in the Council of States. So, under our Constitution the House of 
the People shall have the sole right of initiation of any Bill including financial 
provisions relating to any matter enumerated in Art. NO (I), even though it is 
not a ‘Money Bill' exclusively dealing with such matter, within the definition 
given in Art. 110 (1). 


Classification of Bills. 

A project of law during its passage through Parliament and until it receives 
the assent of the head of the State is called a ‘Bill'. In our Parliament, the life 
of a Bill starts with its publication in the Ofiitial Gazette (which is equivalent 
to a motion for leave to introduce the Bill) or a formal leave to introduce the 
Bill in cither House of Parliament.“ The Bill becomes an ‘Act’ when it receives 
the assent of the President, under Art. Ill (see post). 

Before dealing with the procedure for the passing of Bills, it is necessary to 
distinguish between the different kinds of Bills because the procedure differs in 
some respect or other, according to the nature of the Bill. 

1. Public and Private Bills. 

In England, Bills arc cither Public or Private, (a) Public bills arc those that 
deal with measures affecting the community or altering the general law, e.g.,; 
Representation of the People Act. (b) Private Bills arc measures dealing with 
local matters such as railways, canals or drainage ; or matters concerning private 
persons such as marriage or divorce, and bills giving special powers to municipal 
corporations etc. The procedure relating to the two kinds of Bills differs widely, 
particularly in so far as the procedure for Private Bills assume a quasi-judicial 
character. 


Under our Constitution, there is no distinction between public and private 
bills as in England. All Bills other than Money Bills have the same procedure, 
as provided in Arts. 107-8, whether such Bills extend to the territory of the whole 
of India or any part thereof or relate to the entire population or a class or group 
of persons. 1 * While in England, Private Bills are initiated by petitions from the 
interested persons and arc never introduced by the Government, in India, though 
there is provision for receiving petitions by Parliament and there is a Committee 
on Petitions in either House, 20 there is no system of initiation of legislation by 
such petition. It is for the Government or a private Member to introduce a Bill 


(17) As to the distinction between these 
Rills, sec below. 

(18) Hr. 64-5 of the Rules of the House; 
rr. 61-62 of the Rules of the Council. 

(19) It may also be remembered in this 
connection that in India, though a Bill may 
relate to a group of individuals or. in ex¬ 
ceptional cases, one individual only, ad hoc 


legislation against a particular inidividual in 
the nature of a Bill of Attainder or a legis¬ 
lation to settle private disputes between in¬ 
dividuals which are the proper subject of an 
adjudication by a court of law. is not per¬ 
missible bv reason of Art. 14 of the Consti¬ 
tution fsec Vol. I. pp. 429-452]. 

(20) Rr. 306-7 of the Rules of the House ; 
rr. 147-153 of the Council. 
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- * for legis,ation ^ 
In India, thus, all Bills are Public Bills. 

II* Government and Private Members’ Bills. 


r,.,.^| BiI1 f i ?? 0< ? UCC< l by a pr , ivate Member ( as distinguished by a member of the 
a bo " A m emb r r erS f P ? ^ disI ‘ D S uished £rom - P™a,e Bill, as explled 

SdAw S ? P « rI T em ” ho , 1S not a member of the Government is 
called a private or unofficial member . 

BilJdiff™ P®"** * OUr , Parliam “«. 11)6 procedure relating to Private Members’ 
Houses H 5 ri 55 relat,ns ‘° G r eran '*« Bills. Even as between the two 

ars£vfi , b. d £s3 p ™ td "" 

tuo pS £* h r . d u C n de , ° l lhe wo , rkin S of Ac Constitution not more than 

m.n.l f M k R-u rS - B,Us . hav ? carned die credit of beeing an Act, though the 

rnn« b - ° f S f ,C M B ‘ S mlroduccd has no1 be en insignificant. The reasons for this 
conspicuous failure arc— 

(a) Lack of time allotted to private members' business; 

( b) Lack of expert drafting assistance, and lack of knowledge on the part 
ol a private member of the comprehensive legislative programme of the Govern¬ 
ment, by reason of which Government, not intrequendy, presses upon the private 
Member to withdraw the Bill upon the assurance that a more comprehensive and 
effective Bill will be brought by the Government itself. 

III. Money Bills, Financial Bills and Other Bills. 

It is clear from the opening words of Art. J07 (I) that the procedure laid' 
down in this Article is applicable to all Bills, saving the special procedure relating 
to two categories, namely, ‘Money Bills’ and ‘other financial Bills’. In other words, 
Bills arc of three classes— 

(a) Money Bills, 21 —the special procedure relating to which is given in 

Arts. 109-110; * 

(b) Financial Bills, 21 not being Money Bills,—the special procedure for 
which is laid down in Art. 117; 

(c) Bills in general, which arc neither ‘Money Bills’ nor ‘Financial Bills’. 

The distinction between Money Bills and Financial Bills which are not Money 

Bills will be fully explained under Art. 117, post. 

It is to be noted that— 

Cl. (I) of Art. 107 is not applicable either to a Money Bill or a Financial Bill, 
because these can be introduced only in the House of the People (Arts. 109 (I); 
117(1], 

Cl. (2) of Art. 107 is not applicable to a Money Bill, because special provision 
relating to disagreement with respect to Money Bills is provided in els. (4)-(5) of 
Art. 109. But there is no such special ‘disagreement’ procedure relating to financial 
Bills other than Money Bills. Such Bills cannot, therefore, be passed unless they 
are passed by both Houses in an agreed form. 

CIs. (3)-(5) of Art. 107, relating to lapse of Bills on prorogation or dissolution 
are applicable to all Bills, including Money and Financial Bills. 


Clause (2). 

Passing through both Houses. 

The procedure regarding Money Bills is separately dealt with in Art. 109. 

As stated above, the present clause refers to all Bills excluding Money Bills, 
hut including ‘Financial Bills other than Money Bills'. When a Bill is passed in 
one House, and then sent to another,—the latter may take one of several c ourses : 

PI) The Annual Finance and Appropria- a Financial Bill other than a Money Bill, 

tion Bills, for instance, are Money Bills but because it contained provisions, the : adminis- 

!u°n a Hn and Nacar Haveli Bill, 1961 was tration of which would involve expenditur . 
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(i) If the latter House agrees to the Bill without amendment, it will be 
deemed to have been passed by both Houses of Parliament and at once presented 
to the President for his assent (Art. 111). 

(it) It may reject the Bill altogether. In such a case, the provision of Art. 
108 (1) (a) as to joint sitting may be applied by the President. 

(Hi) It may pass the Bill with amendments. The Bill will then be returned 
to the other House. If the House which originated the Bill accepts the amend¬ 
ments, the Bill will be presented to the President for his assent (Art. 1111. If, 
however, the originating House cannot agree to the amendments, and no final 
agreement between the Houses is reached by means of negotiation, the President 
may apply the provision as to joint sitting (Art. 108 (1) ( b )]. 

(iv) It may take no action on the Bill, /.<*., keep it lying on its table without 
returning it to the originating House. In such a case, if 6 months have elapsed 
since the date of its reception of the Bill, the President may summon a joint sitting 
[Art. 108 (1) (c)]. 

Thus, it appears that up to the stage of joint sitting, the two House of our 
Parliament shall have equal powers as regards Bills other thin Money Bills. At 
the joint sifting, of course, the House of the People would gain a predominance 
owing to its numerical strength. 

(A) Legislative Procedure in the House of the People. 

Ch. X of the Rules of Procedure and Conduct of Business in the House of the 
People lays down the rules relating to the passage of a Bill through the House 
of the People. The Procedure is mainly similar to that in the English House of 
Commons (p. 616, ante), with the following special features: 

(i) At the introduction stage, the motion for leave to introduce mav he dis¬ 
pensed with bv having the Bill published in the Gazette” at the direction of the 
Speaker fR. 64]. 

(it) In the House of Commons, every Bills goes to a Committee for considera¬ 
tion of the clauses of the Bill. But in the House of the People, it is not obligatory 
to refer a Bill to a Committee. Instead, the member in charge of the Bill may 
move that the Bill be taken into consideration at once [R. 74 (0]. When a motion 
that the Bill be taken into consideration has been carried, the Speaker may submit 
the Bill to the House, clause by clause. 

(Hi) Of course, the member in charge may, instead, move that the Bill be 
referred to a Select Committee of the House or a Joint Committee of both Houses, 
and if such a motion is carried, the Bill is referred to a Committee. Such motion 
may also be made by some other member bv way of amendment to a motion 
that the Bill be taken into consideration fR. 75(21]. 

(iu) There is also an alternative provision: instead of moving for consideration 
of the Bill or reference to a Committee, the member in charge may move that the 
Bill be ‘circulated’ for the purpose of eliciting public opinion thereon. Such motion 
may also be made by way of amendment fR. 75 (2)]. 

The more important of the relevant rules may now be examined: 

I. Bills Originating in the House. 

• (A) Introduction and pub'ication of a Bill. 

(*) Publication before introduction .—The Speaker, on request being made to 
him, may order the publication of any Bill in the Gazette, although no motion has 
been made for leave to introduce the Bill. In that case, it shall not be necessary 

(22) There is no provision for such publi- motion for leave is required if simply notice 

cation in the House of Commons, but no of the Bill is given. 
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to move for leave to introduce the Bill, and, if the Bill, is afterwards introduced 23 
it shall not be necessary to publish it again [R. 64J. 

(it) Notice of motion /or leave to introduce a private member's Bill. —(1) Any 
member other than a Minister, desiring to move for leave to introduce a Bill, shall 
give notice of his intention, and shall, together with the notice, submit a copy of 
the Bill and of the Statement of Objects and Reasons which shall not contain any 
argument. 

(2) If the Bill is a Bill which under the Constitution cannot be introduced 
without the previous sanction or recommendation of the President, the member 
shall annex to the notice such sanction, or recommendation conveyed through a 
Minister, and the notice shall not be valid unless this requirement is complied with. 

(3) The period of notice of a motion for leave to introduce a Bill shall be one 
month unless the Speaker allows the motion to be made at shorter notice [R. 65]. 

(4) A Bill involving expenditure shall be accompanied by a financial memo¬ 
randum which shall invite attention to the clauses involving expenditure and shall 
give an estimate of recurring and non-recurring expenditure involved in case the 
Bill is passed into law. Clauses or provisions involving expenditure shall be printed 
in thick type or in italics (R. 69]. 

(5) A Bill involving proposals for the delegation of legislative power shall be 
accompanied by a memorandum explaining such proposals and drawing attention 
to their scope and stating also whether thev are of normal or exceptional character 

[R. 7 °1- 

(Hi) Motion for leave to introduce a Bill. —If a motion for leave to introduce 
a Bill is opposed, the Speaker, after permitting, if he thinks fit, a brief explanatory 
statement from the member who moves 24 and from the member who opposes the 
motion, 23 may. without further debate, put the question thereon: 

Provided that where a motion is opposed on the ground that the Bill initiates 
legislation outside the legislative competence of the House, the Speaker may permit 
a discussion thereon fR. 72]. 

(iv) Publication after introduction. —As soon as may be after a Bill has been 
introduced, the Bill, unless it has already been published,' shall be published in 
the Gazette (R. 73]. 


(B) Motions after Introduction. 


(i) Motions after introduction of a Bill.— When a Bill is introduced, or on some 
subsequent occasion, the member in charge of the Bill may make one of the 
following motions in regard to the Bill, namely: — 

(o) that it be taken into consideration ; or (b) that it be referred to a Select 
Committee ; or (c) that (except in the case of a Money Bill) it be referred to a 
Joint Committccc of the Houses with the concurrence of the other House ; or 
(r/) that it be circulated for the purpose of eliciting opinion thereon: 23 

Provided that no such motion shall be made until after copies of the Bill 
have been made available for the use of members, and that any member may 


(23) When a Rill has been published, the 
leave stage is dispensed with, so that when 
the Rill is subsequently introduced in the 
House, there is no motion before the House 
and the introduction cannot accordingly, be 
opposed bv anv other member (L A. Deb.. 
18-8-26. p. 66). 

m) In the absence of the member tn 
whose name the Rill stands, the motion for 
leave to introduce may be moved bv some 
other member, dulv authorised (C A (I^gis.) 
Deb.. 26-2-48. p. 1286] cf. r. 93 of the Rules 

of the House]. . 

(25) No other member may speak at this 
stage (L.A. Deb.. 28-3-44. p. 1629]. 


(1) In other words, fresh publication after 
introduction is not required where a Rill h as 
been already published before introduction 
ir der r. 64. 

(2) The House is committed to the prin¬ 
ciple of the Rill once it has passed either of 
the motions (a). ( b) or (c). Rut not so if a 
motion for circulation for eliciting opinion 
is passed (L.A. Deb., 10-1-22, p. 1452]. 

(3) A motion for circulation of a Bill 
amongst a particular section of the people 
was allowed in case on the ground that ° n ’- 
that section was interested in the Bill [L.^ 
Deb.. 24 8-33. p. 210]. 
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object to any such motion being made, unless copies of the Bill have been so 
available for two days before the motion is made, and such objection shall prevail, 
unless the Speaker in exercise of his power to suspend this sub-rule allows the 
motion to be made (R. 74J. 

(*'*) Scope of debate and amendments. 

(1) On the day on which any of the aforesaid motions is made, or on any 
subsequent day to which the discussion is postponed, the principles of the Bill and 
its general provisions may be discussed, but the details of the Bill must not be 
discussed further than is necessary to explain its principles [R. 75(1)]. 

(2) At this stage no amendment to the Bill may be moved but— 

(а) if the member in charge of the Bill moves that the Bill be taken into 
consideration* any member may move as an amendment that the Bill he referred 
to a Select Committee or a Joint Committee • or he circulated for the purpose of 
eliciting opinion thereon before a date to he mentioned in the motion, or 

(б) if the member in charge of the Bill moves that the Bill he referred to 
a Select Committee or a Joint Committee any member may move as an amend¬ 
ment that the Bill be circulated for the purpose of eliciting opinion. 

(3) Where a motion that the Bill he circulated for the purpose of eliciting 
opinion is carried and the Bill is circulated in accordance with that direction and 
opinions have been received thereon before the date mentioned in the motion, 
the member in charge of the Bill, if he wishes to proceed with the Bill thereafter, 
must move that the Bill he referred to a Select Committee or a Joint Committee, 
unless the Speaker allows a motion to be made that the Rill be taken into 
consideration. 

(4) But if an amendment or a motion for reference to a Select Committee 
or a Joint Committee has been moved, any member may move that the House 
give instructions to the Select Committee or the Joint Committee to which the 
Bill is to be referred, to make some particular or additional provision in the Bill 
and, if necessary or convenient, to consider and report on amendments which 
may be proposed to the original Act. if any, which the Bill seeks to amend fR. 93], 

(5) No motion that a Bill be taken into consideration or be passed shall he 
made by any member other than the member in charge of the Bill and no 
motion that a Bill be referred to a Select Committee or a Joint Committee or he 
circulated for the purpose of eliciting opinion thereon shall he made bv anv 
member other than the member in charge of the Bill, except by wav of amend¬ 
ment to a motion made by the member in charge of the Bill fR. 76]. 

Effect of passing a motion for consideration .—When a motion that a Bill be 
taken into consideration is passed, the House becomes committed to the principle 
of the Bill* and it must ordinarily be followed by a clause to clause consideration 
of the Bill (R. 88]. It does not. however, preclude the members from introducing 
amendments, even affecting principles, during the clause to clause consideration 
stage. 7 


(C) Report by Select Committee. 


(0 Report by Select Committee. —(I) As soon as may be after a Bill has been 
referred to a Select Committee, the Committee shall consider the Bill and report 
thereon within the time fixed or extended by the House, or within three months 
from the date of adoption of the motion for reference to the Committee where 
the House has not fixed any time for presentation of the report fR. 303], 


( 4 ) When a motion that the Bill l>c take 
into consideration is moved, an amendmci 
that the Bill he taken into consideratic 
after the lapse of a particular period of tin 
•* not in order fL.A. Deb.. 15-8-3 
pp. 490-7]. 

(5) On a motion for reference to a Scle 
v-ommittce. the House can discuss the prii 

C2—81 


cipics of the Bill, because after either of 
these motions is carried, the House will be 
committed to the principle of the measure 
fl-.A. Deb.. 4-2-25. p. 745 : vide also r. 70 
of the Rules of the Council, r. 78 of the 
Rules of the House], 

(6) (1952) H. P. Deb.. Vol. V. 329-31. 

(7) (1932) L. A. Deb.. Vol. I. 185. 
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(2) The report, with the Minutes of dissent, if any, shall be presented to 
id iJ^ USe ^ l ^ e Chairman or in his absence by a member of the Committee 

(it) Procedure after presentation of the Report.—( 1) The report of a Select 
Committee may be preliminary or final. 

(2) After the presentation of the final report, the member in charge of the 
Bill may move— 

(a) that the Bill as reported by the Select Committee be taken into consi¬ 
deration, but any member may object to its being so taken into consideration 
if a copy of the report has not been available for the use of members for two 
days, and such objection shall prevail, unless the Speaker in exercise of his power 
to suspend this rule allowed the report to be taken into consideration; or 

(b) that the Bill be re-committed* either— (a) without limitation, or ( b) with 
respect to particular clauses or amendments only, or (c) with instructions to the 
Select Committee to make some particular additional provision in the Bill; or 

(c) that the Bill as reported by the Select Committee be circulated* or 
re-circulated, as the case may be, for the purpose of obtaining opinion or further 
opinion thereon. 

(3) If the member *ln charge of the Bill moves that the Bill be taken into 
consideration, any member may move as an amendment that the Bill be re¬ 
committed or be circulated for the purpose of obtaining opinion or further oninion 
thereon [R. 77). 

(4) Consideration of the Report of the Select Committee. —If the motion is 
that the Bill as reported by the Select Committee be taken into consideration, 
the debate is confined to a consideration of the report of the Committee or the 
matters referred to in that report. Alternative suggestions consistent with the 
principle of the Bill may also be made. 1011 

But the principles of the Bill can no longer be discussed, because by carrying 
a motion to refer the Bill to a Select Committee, the House stands committed 
to the principle of he Bill. 12 


(D) Passing of a Bill. 

Motion that a Bill be passed. —(1) When a motion that a Bill be taken into 
consideration has been carried and no amendment of the Bill has been made, 
or after the amendments arc over, the member in charge may move that ‘the 
Bill may be passed’.* 3 

(2) To such a motion no amendment may be moved unless the amendment 
is cither formal, verbal or consequential upon any amendment of the Bill made 
after the Bill was taken into consideration [R. 93J.* 4 

Scope of Debate on the motion. —The discussion on a motion that a Bill be 
passed shall be confined to the submission of argument either in support of the 
Bill or for rejection of the Bill. In making his speech a member shall not refer 


(8) The Mouse has the power to cons¬ 
titute a fresh Committee at this stage and 
to recommit the Bill to it (L.A. Deb., 19-2-26, 
p. I546J. 

(9) Upon such a motion, no further 
discussion of the principles of the Bill can 
be allowed. The only question before the 
House is whether the Bill, as reported by 
the Select Committee should be considered 
at once or circulated for opinion [L.A. Deb., 
2-6-24, pp. 2448-53]. It is not relevant to 
refer to the history of the measure in the 
debate at this stage [L.A. Deb., 24-7-23, 
p. 4960]. 


(10) R. 78 of the Rules of the House ; see 
also r. 94 of the Rules of the Council. 

(11) It is open to the House to discuss and 
restore clauses which may have been omitted 
by the Select or Joint Committee [L.A. Deb., 
3-2-23, pp. 1858-9). 

(12) L.A. Deb., 4-2-25. p. 745. 

(13) In England, a formal motion "That 
the Bill do pass” has become obsolete. The 
Bill is sent to the other House after the 
motion "That the Bill be now read the third 
time’’ is carried [Campion, p. 224]. 

(14) See also R. 109 (4) of the Rules of the 
Council. 
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to the details of the Bill further than is necessary for the purpose of his argu¬ 
ments which shall be of a general character [R. 94].' 414 


(E) Transmission of the Bill to the .Council. 

Transmission with certificate of Secretary.— When a Bill has been passed by 
the House of the People as above, it shall be certified to that effect on its top, 
by the Secretary of the House, and then transmitted to the Council of States 
for its concurrence, with a message to that effect (R. 96J. 


II. Bills originating in the Council and transmitted to the House. 


So far we have discussed the procedure in the House of the People for the 
passage of a Bill which had been introduced in that House itself. The procedure 
to be followed in the Council of States as regards a Bill so passed by the House 
and transmitted to the Council, will be discussed hereafter. 

Under the present head we are discussing the reverse process, namely, the 

C rocedurc to be followed by the House when a Bill, originating'in and passed 
y the Council, is received by it. 

Laying on the Table and notice.—\\ hen a Bill originating in the Council is 
transmitted, after passage, to the House, the first step in the House is to lay it 
on the Table [R. 114). 


At any time after it has been so laid on the Table of the House, any Minister, 
in case it is a Government Bill, may give notice of his intention to move that 
the Bill be taken into consideration. If it is a private member’s Bill, any Member 
may give such notice (R. 115]. 

Motion for consideration.— On the day on which the motion for consideration 
is set down in the list of business which shall, unless the Speaker otherwise directs, 
be not less than two days from the receipt of the notice, the member giving 
notice may move that the Bill be taken into consideration (R. 116]. 

On the day on which such motion is made or on any subsequent day to 
which the discussion is postponed, the principle of the Bill and its general provi¬ 
sions may be discussed, but the details of the Bill shall not be discussed further 
than is necessary to explain its principle (R. 117]. 

Reference to Select Committee. —When a motion that the Bill be taken into 
consideration is moved, any member may, if the Bill has not already been referred 
to a Joint Committee of both the Houses, move as an amendment that the Bill 
be referred to a Select Committee and, if such motion is carried, the Bill shall be 
referred to a Select Committee, and the rules regarding Select Committees on 
Buis originating in the House shall then apply [R. 118]. 

Passing of the Bill.— If the motion that the Bill be taken into consideration 
is carried, the Bill shall be taken into consideration clause by clause and the pro¬ 
visions of the rules of the House regarding consideration of amendments to Bills 
and the subsequent procedure in regard to the passing of Bills shall apply [R. 119]. 

Return of Bill to the Council. 


(a) If the Bill is passed without amendment, a message shall be sent to the 
Council intimating that the House has agreed to the Bill without any amend¬ 
ment [R. 120]. 

{b) If the Bill is passed with amendments, the Bill shall be returned with a 
message asking the concurrence of the Council in the amendments [R. 121]. 


(15) Since the House is competent to 
reject a Bill even at the third reading, it is 
open to a member to comment on the Bill 
« a whole. But he must not repeat the 
discussion which has already taken place or 


go into details of the Bill. He must now 
confine himself to supporting or op 
the Bill as a whole [L.A. Deb.. 2 
p. 1691; 24-2-32, p. 1154]. 
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Consideration of the Amendments .—If a motion that the amendments bp 
taken into consideration is carried, the Speaker shall put the amendments to the 
House in such manner as he thinks most convenient for their consideration. An 
amendment relevant to the subject-matter of an amendment made by the Council 
may be moved, but no further amendment shall be moved to the Bill, unless it is 
consequential upon, or an alternative to, an amendment made by the Council 
[R. 124J. 

The House may either agree to the Bill as originally passed by the Council 
or as further amended by the Council, as the case may be, or may return the 
Bill with a message that it insists on an amendment or amendments to which the 
Council has disagreed [R. 125]. 

Final disagreement between the two Houses, necessitating application 
of Art. 108 of the Constitution, -it a Bill is returned with a message intimat¬ 
ing that the House insists on amendments to which the Council is unable to agree, 
the Houses shall be deemed to have finally disagreed (R. 126] as to the amend¬ 
ments (within the meaning of Art. 108 (1) (fi), post). 

Rejection of the Bill by the House, either during its first or second 
journey. —See under Art. 108 (1) (a), post. 


III. Returned Bill received Bach in the House from the Council with 
disagreement to the amendments proposed in the House, or with fresh 
amendments. 

Under the preceding head we have discussed the procedure followed in the 
House when a Bill originating in. and passed by, the Council is received in the 
House. 

(a) If the House passes it unamended, there is a concurrence of both Houses 
and the Bill must be presented for the President’s assent. 

(b) If, however, the House passes the Bill with amendments, there has been no 
such concurrence and the Bill must be returned to the Council for its concurrence 
as to the amendments made in the House. 

(*) If the Council agrees to the amendments made in the House, there, 
again, is a concurrence as between the two Houses and the Bill must be presented 
to the President for his assent. 

( H ) If. however, the Council does not agree to the amendments made in the 
House or introduces fresh amendments to the Bill as passed by the House, there is 
a case of disagreement, so that the Bill must be transmitted by the Council to the 
House for the second time. 

It is the procedure to be followed in the House in respect of the returned 
Bill in its second journey to the House that we are now discussing: 

Laying on the Table and motion for consideration .—If the Council disagrees 
with the amendments made by the House with further amendments, or proposes 
further amendments in place of amendments made by the House, the Bill as 
further amended shall on receipt by the House be laid on the Table. 

After the amended Bill has been laid on the Table, any Minister in the case 
of a Government Bill, or in any other case, any member may, after giving two 
days’ notice, or with the consent of the Speaker without notice, move that the 
amendments be taken into consideration. (Rr. 122-3]. 

(B) Legislative Procedure in the Council of States. 

I. Bills originating the Council. 

The Rules of the Council 1 * are substantially the same as the corresponding 
Rules of the House and the procedure in the Council relating to Bills originating 
in the Council is similar. 

(16) Rr. 61 et scq. of the Rules of the 
Council. 
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After the Bill is passed by the Council it is transmitted to the House with a 
message, for its concurrence (K. 97J. ,T 

II. Procedure in the Council relating to a Bill which is transmitted to 
it by the House of the People. 

When a Bill which originated in the House of the People is passed by the 
House and is transmitted by it to the Council, its course in the Council is as 
follows: 18 

(a) Motion for consideration : At any time after such a Bill is laid on the 
Table of the Council, any Minister in the case of a Government Bill, or, in any 
other case, any member may give notice of his intention to move that the ‘Bill 
be taken into consideration’. 

(b) General discussion: On the day on which the motion for consideration 
is made or on any subsequent date to which the discussion is postponed, the 
principle of the Bill and its general provisions may be discussed, but the details 
of the Bill shall not be discussed further than is necessary to explain its principle. 

(c) Consideration and passing : If the motion that' the Bill be taken into 
consideration is then carried, the Bill shall be taken into consideration, clause by 
clause,' and the Bill will then be passed like Bills originating in the Council. 

(A) Reference to Select Committee: Any member may move an amendment 
to the Motion that the 'Bill be referred to a Select Committee’ and the subsequent 
procedure shall then be the same as in the case of Bills originating in the Council 
which arc referred to a Select Committee. 

(c) As already stated at p. 644, ante, when a Bill is transmitted by one House 
to another, the latter may take one of four courses: 

(i) It may pass the Bill without amendment. |In such a case, a message 
ts sent to the originating House that the Bill has been passed without amendment 
by the House to which it was transmitted].** 

(**) II m *y pass the Bill with amendments. 

When the Bill is passed in the Council with amendments, it shall be returned 
to the House with a message asking the concurrence of the House to the amend¬ 
ments. 

If the House disagrees with the amendments made by the Council or any 
ot them or agrees to any of the amendments made by the Council with further 
amendments or proposes further amendments in place of amendments made by 

Z ?°b.e C of Z Council. ,ranSmi, " d l ° thc laid on 

am J, herCaft " " M> nis, e r or a member (as the case may be) mav move that ‘the 
2n ^f. n “ bc . takcn "? 10 consl deration\ If this motion is carried, the Chair¬ 
man shall put the amendments to the Council for consideration. 

or (W h aeS’e UI ; Cil ,h ,a ^ !| hen '7 (a) u agreC '° * hc , B “ l as or 'gmally passed in the House, 
to he House 1 as fur,h " arnc ! Klcd b >’ ,he « ouse - or (c) return the Bill 

to which th^House °" a " amendments 

ameia Case (C }' thc L Houses shall be deemed to have finally ‘disagreed’ as to the 

be* applied'by "the* President! PrOCCdUre j ° in ' "‘ ,in * U " dCr 108 

(***) It may reject the Bill. 

motions moved e?m , < i, d r hav ', b '. e " re i ected ^ Council if anv of the following 

motion^moved^m *■ "<«a,ived -y the Council? 

_ ft) that the Bill be referred to a Select Committee ; 

(17) For the procedure in the House after 
such transmission, see p. 634, ante. 


(18) Rr. 121-134 of the Rules of the 
Council. 

(19) R. 127 of the Rules of the Council. 
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(c) that the Bill as reported by the Select Committee be taken into con¬ 

sideration ; 

(d) that the Bill or the Bill as amended, be passed. 20 

In case of rejection, the President may resort to the provision for joint sitting 
in Art. 108. ® 

(iv) If no member of the Council moves that the Bill be taken into con¬ 
sideration, there is a virtual rejection of the Bill by the Council, in which case 
also, the President may resort to Art. 108, after 6 months have elapsed from 
the date of receipt of the Bill by the Council. 


Authentication of Bills. 

After a Bill has been passed by both Houses, it must be authenticated by the 
House or the Council by which it was passed in the last instance and in whose 
possession the Bill is, before it is presented to the President. In the case of the 
House, the Bill has to be authenticated by the signature of the Speaker, and in 
the case of the Council, by the signature of the Chairman. In cither case, the 
authentication can be performed by the respective Secretary, in case of urgency, 
when the Speaker or the Chairman may be absent from New Delhi. 21 


Procedure relating to a Bill returned by the President for reconsideration, 
under Art. 111 .— See under Art. Ill, post. 


Special Procedure relating to Private Members* Bills. 

The distinction between a Government Bill and a Private Member's Bill has 
been already explained (p. 638, ante). The special incidents of a Private Member’s 
Bill, which cause deviations from the general pproccdurc relating to Bills as stated 
in the foregoing pages, may now be discussed, particularly because the procedure 
relating to such Bills differs as between the two Houses, in some respects: 

(A) In the House of the People: 

(<*) While Government Bills arc examined by the Parliamentary Affairs 
Committee of the Cabinet, Private Members' Bills arc examined by the Com¬ 
mittee on Private Members’ Bills. 22 

( b ) While in the case of Government Bills, the time that should be allocated 
for its discussion is recommended by the Business Advisory Committee of the 
House,—in the case of Private Members’ Bills, it is the Committee on Private 
Members’ Bills which does this function. 

A private Member’s Bill may be introduced or discussed only on a day allotted 
for ‘private members business’, and as amongst such Bills inter sc, there is an 
order of precedence according to the stage of progress. 23 

(c) While a Government Bill is usually introduced by a publication in the 
Official Gazette, in the case of a private Member’s Bill, the Member must give a 
notice for leave to introduce it, with a copy of the Bill and a statement of its 
Objects and Reasons and then formally move for leave to introduce the Bill. 
The Bill is introduced only after such motion is carried. 24 

(</) While in the case of Government Bills, the question of precedence amongst 
the Bills is determined by the Parliamentary Affairs Committee of the Cabinet,— 
in the case of Private Members’ Bills, this is determined as follows: 

(I) On a day allotted for the disposal of private members’ Bills, the Bills are 
disposed of in the following order of precedence: 25 

fa) Bills in respect of which the motion is that leave be granted to introduce 
the Bill. 1 


(20) R. 134 of the Rules of the Council. (23) Rr. 26-7 of the Rules of the House. 

(21) R. 128 of the House, r. 135 of the (24) Rr. 65, 72 of the Rules of the House. 

Council. (25) R - 27 of the Rules of the House. 

(I) In the Council, such Bills are eighth 
in the order of precedence. 


(22) Rr. 40-50 of the Rules of the House. 
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(6) Bills returned by the President with a message under Art. Ill of the 
Constitution. 

(c) Bills which have been passed by the Council and returned by the House 
with amendments. 

(d) Bills which have been passed by the Council and transmitted to the 
House. 

(e) Bills in respect of which a motion has been carried that the Bill be taken 
into consideration. 

(/) Bills in respect of which the Report of a Joint or Select Committee has 
been presented. 

(?) 5*!! s \ vhich have becn circulated for the purpose of eliciting opinions. 

(/i) Bills introduced and in respect of which no further motion has been 
made or carried. 

(*) Other Bills. 

(2) The relative precedence of Bills falling under any of the different clauses 
above ,s. generally speaking, determined by bailor, subject to the following 
exceptions ; ° 

• f jW B ! lls falbn g under cl. (a), i.e., Bills which arc to be introduced, arc entered 
n the List of Business in the order in which notices of the motion to introduce 
have been received in point of time. 

(«) Bills under cl. (h), i.e., Bills which have been already introduced 

following orderl " 0 " m °' ion has becn made ° r carried, have the 

(a) If the Committee on Private Members’ Bills has not classified such Bills 
determined' by balloi ' hCy P ' aCCd in ' he LUt ° f Busincss in «»' order 

(*) If the Comm ittec has classified such Bills category A shall have nrered 

0 ' Cr w'l, K rs r whhi,"' l „: Vi ' hin CaCh “'TV- ° r ' d " sba ^ b ' ^ermfoed P by ba'C 

of pLcede„ce stated ab:^ Pe SP ' aker *° makc Variations in order 

£?2 

The functions of the Committee on Private Members’ Bill arc— 
the ConstTn,r^ m, ? C r a11 BU,S i ? lroduce l d b Y P riva *e members, seeking to amend 
-he £?^/TheHouT" r ICaVC '° in,r0dUCe ,he Bi " is indudcd in 

urTfor ^mTndmem^af/e^tlrcy^re^intrt^ucisd^and before* they°axe r taken 
each category ddl be de^^Tded by^allot 3 ''" PreCCdCnCe “"’•’"S’ 1 Bills ” nd " 


i?) 5 ill °i lhe Ru,es of House. 
(3) R. 294 of the Rules of the House. 
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(Hi) To recommend the time that should be allocated for the discussion of 
the stages of each private member’s Bill. 

(«0 To examine every private member’s Bill which is opposed in the House 
on the ground that the Bill initiates legislation outside the legislative competence 
of the House and the Speaker considers such objection prinia facie tenable. 

(u) To perform any other function relating to private members’ Bills as the 
Speaker may assign fro'm time to time. 4 5 

(B) In the Council of States: 


In the Council of States, there is no Committee on Private Bills. 

The Chairman, after considering the state of business of the Council, may 
allot so many days as may be possible for private members’ business, and allot 
particular classes of business to different days (R. 23). 

The relative precedence of notices of Bills given by private members is 
determined by ballot and on a day allotted for the disposal of private members’ 
Bills, the Bills are disposed of in the following order (R. 24), subject to any altera¬ 
tion in the order made by the Chairman by a special order: 

(a) Bills returned by the President with a message under Art. Ill of the 
Constitution. 

(b) Bills which have been passed by the Council and returned by the House 
with amendments. 

(c) Bills which have been passed by the House and transmitted to the Council. 

(d) Bills in respect of which a motion has been carried that the Bill be taken 

into consideration. , 

(e) Bills in respect of which the Report of a Joint or Select Committee has 

been presented. . 

(/) Bills which have been circulated for the purpose of eliciting opinions. 

(g) Bills introduced and in respect of which no further motion has been made 

or carried. , . , 

(/i) Bills in respect of which the motion is that leave be granted to introduce 

the Bill. 

(i) Other Bills. . ( 

Generally speaking, the relative precedence of Bills coming within each or 
the above clauses is determined by ballot. 


Amendments in both Houses. 


Procedure relating to Amendment of a Bill. 

‘Amendment’ is a subsidiary motion, the object of which is to put an original 
motion other than in the form in which it has been framed While the procedure 
relating to amendments of other motions, resolutions etc. will be dealt with under 
Art 118. post, under the present head we are discussing the procedure relating 
to motions for amending Bills. The stages at which amendments may be moved 
to different clauses of a Bill has been explained alreadv (pp. 

Rules of the two Houses relating to this topic are substantial y similar. The steps to 
be taken with respect to a motion for amending some clause of a Bill arc as 
follows: 

Notice of Amendment. -An amendment cannot be moved unless; notice is 
given at least one day before the day on which the Bill is to be considered But 
the Chair has the power to waive this requirement.* But the practice of tabhg 
amendments as the debate develops is not encouraged except where the amend- 


(4) R. 294 of the Rules of the House of 

the People. . 

(5) Besides these functions relating to 
Bills, the Committee on Private Members' 
Bills has also the function to recommend 


time limit for the discussion of private mem¬ 
bers* resolutions and other ancillary matters. 

(5) R. 79 of the Rules of the House; 
r. 82 of the Rules of the Council. 
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ment is an agreed one or it arises out of circumstances brought out in course of 
the debate.* 


President’s sanction or recommendation to be annexed to notice, where 
such sanction required. —The cases where the Constitution requires that a Hill 
or amendment relating to a subject cannot be introduced or moved without the 
previous sanction or recommendation of the President have already been enu¬ 
merated 7 (p. 365, ante). 

The President’s sanction or recommendation is conveyed through a Minister. 
A member desiring to move an amendment relating to such a subject must, 
therefore, obtain the sanction before giving notice of his amendment and annex 
it to the notice of his amendment." 

The Proviso to r. 81 of the Rules of the House of the People says— 

"No previous sanction or recommendation of the President shall be required, if an amend¬ 
ment seeks to— 

(a) abolish or reduce the limits of the tax proposed in the Bill or an amendment, or 

(b) increase such tax up to the limits of an existing tax."' 


Conditions of admissibility of amendments to a Bill. —(1) The Chair mav 
refuse to propose an amendment if it contravenes anv of the following conditions: 91 ' 0 

(0 An amendment must be within the scope of the Bill" Ia and relevant to the 
subject-matter of the clause to which it relates. 1 * 

But if an amendment be within the scope of the Bill, though not relevant to 
the clause under consideration, it may be moved as an amendment to add a new 
clause. 

(ft) An amendment must not be inconsistent with any previous decision of 
the House on the same question. 14 

(Hi) An amendment must not be such as to make the clause which it proposes 
to amend unintelligible or ungrammatical. 

(iv) If an amendment refers to, or is not intelligible without subsequent 
amendment or schedule, notice of the subsequent amendment or schedule shall 
he given before the first amendment is moved, so as to make the series of 
amendments intelligible as a whole. In short, an amendment which is incom¬ 
plete, is not in order. 15 

(v) The amendment must not be, in the opinion of the Speaker, frivolous 
or meaningless. Thus, the Chair may disallow an amendment if it is vague, 
trifling or tendered in a spirit of mockery. 15 


(6) Last minute amendments arc not 
u.ually admitted unless agreed to bv the 
mover of the Bill (Pari. Deb., Pt. If. 20-11-50, 
cols. 309-10; L.A. Deb., 5-2-46, p. 511]. 

(7) Sec, further, under Art. 117, post. 

(8) R. 81 of the Rules of the House ; 
R. 97 of the Rules of the Council. 

(9) Rr. 80-81 of the Rules of the House : 
r. 96 of the Rules of the Council. 

(10) May, 16th, Ed., pp. 553-4. 

(11) Thus,— 

(«) An amendment which seeks to enlarge 
the scope of a Bill is not in order. Thus, 
on a Bill for protection of the Bamboo Paper 
Industry, an amendment to include all kinds 
of paper would not be in order (L.A. Deb., 
M-9-25 p. 12161. 

(/>) An amendment which seeks to negative 
the Rill is out of order ; the proper course 
for the member in such a case is to vote 
against the Bill anil not to move an amend¬ 
ment. The principle has also been extended 
to clauses (May. 16th Ed., p. 554]. 

C2—82 


(12) The scope of a Bill has to be deter¬ 
mined on a consideration of all its provisions 
|L A. Deb.. 29-9-37. pp. 2675-85). but not 
from its the statement of its objects and 
reasons ((1933) L.A. Deb., Vol. Ill, 2161]. 
It is for the Speaker to determine what is 
within the scone of a Bill ((1956) H P. Deb 
Vol. VIII. 6095). 

(13) Since a marginal heading is not a 
rt of the Bill, no amendment thereof can 

moved (Pari. Deb., Pt. II. 10-2-50, pp. 409- 

(14) Thus, an amendment would be out of 
order if it is inconsistent with any words 
already agreed to by the House, or seeks to 
insert in a different form words which the 
House has_ agreed to leave out (Campion. 
1950, p. 175]. Similarly, an amendment is 
out of order if it is denendent upon an 
amendment which has a'ready been nega¬ 
tived by the House (May, 16th Ed., p. 554], 
or is caused by a previous decision of the 
House [ibid., p. 4221. 

(15) May, 16th Ed., p. 556. 
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(vt) An amendment may be moved to an amendment which has already 
been proposed by the Speaker. 

(vii) If any member desires to move an amendment which under the Consti¬ 
tution cannot be moved without the previous sanction or recommendation of the 
President, he must annex to the notice of the amendment such sanction or 
recommendation conveyed through a Minister. (See p. 649, ante, and also under 
Art. 117, post). 

(2) Even after admission, the Speaker shall have power to select the new 
clauses or amendments to be proposed, and may, if he thinks lit, call upon any 
member who has given notice of an amendment to give such explanation of the 
object of the amendment as may enable him to form a judgment upon it. 1 ® 

Order of Amendments. —The Rules of the House 17 provide that— 

(1) Amendments shall ordinarily be considered in the order of the clauses 
of the Bill to which they respectively relate. 

(2) In arranging amendments raising the same question at the same point 
of a clause, precedence may be given to an amendment moved by the member 
in charge of the Bill. Subject as aforesaid,*amendments may be arranged in the 
order in which notice of the amendments were received. The Chair has, how¬ 
ever, an unfettered discretion to select amendments and to determine the order 
in which amendments will be taken up for discussion and is not bound to call 
them in the order in which notices were received. 1 * 

(3) The Chair may, if he thinks fit, put as one question similar amendments 

to a clause. But if a member requests that any amendment be put separately, 
the Chair shall put that amendment separately. .... 

(4) An amendment which seeks to substitute an entire scheme should have 
priority over amendments limited to a part only of the matter to be amend. 1 * 
Thus, an amendment which seeks to substitute a different clause for the clause 
in the Bill is to be taken first. If that is thrown out, the other amendments arc 
to be moved.* 0 


Moving and withdrawal of Amendment. -(I) A Member who wants to 
move an amendment must formerly move it before proceeding to speak on it. 

(2) A member who speaks on the original motion without moving an amend¬ 

ment and resumes his seat, is not entitled to move an amendment at any subse¬ 
quent stage.** The general rule is that an amendment of which notice has been 
given, must be moved after the clause is placed before the House for consideration 
and before the general discussion began. It cannot be moved after the general 
discussion is over and the clause is about to be put to vote. 23 ... 

(3) The member who has given notice of an amendment must be in his scat 

and move it when called upon by the Chair. If he remains absent at that time, 
he cannot subsequently move his amendment, but he does not thereby lose his 
right to speak on the original motion.* 4 .... 

(4) An amendment may be moved only by the member who has given notice 


of it.* 4 

There is nothing to prevent the mover 
to his own Bill,* 5 or to prevent a member 
an amendment to the Bill as reported by the 


of a Bill from moving an amendment 
of a Select Committee from moving 
Committee. 1 


(16) R. 83 of the Rules of the House ; 
R 99 of the Rules of the Council. 

(17) Rr. 84-5 of the Rules of the Council; 
r. 100 of the Rules of the House 

(18) L.A. Deb.. 9-9-25. pp. 1013-5; 7-2-35. 
pp. 567-8 ; May. I5th Ed., p. 461. 

(19) L.A. Deb.. 12-4-34. p. 3695 

(20) L.A. Deb.. 19-9-39. PP- '34-5. 

$ ft B& 

Pc. II, 10-3-50, pp. 1364-5. 


(23) But it can be moved at any tune 
while a member is in possession of the 
House after the original motion has been 
placed before the House for its considera¬ 
tion and before it is put to vote (Campion, 

P (24) L.A. Deb.. 4-4-46. p. 3561. L.A. Deb.. 
23-2-44. p. 449 : r. 124 of the Rules of the 
House: r. 102 of the Rules of 

(25) L.A. Deb.. 3-3-43. pp. 729-30. 741. 
(1) L.A. Deb., 5-9-38 pp. 1610-12. 
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(5) When an amendmeni has been moved, it cannot be withdrawn except 
with the leave of the House.* 

Further, if an amendment has been proposed to an amendmeni, the original 
amendment cannot be withdrawn until the amendment proposed to it has been 
disposed of. 3 

Debate on Amendment. 

(i) The Chair has the discretion to direct a single discussion on a number 
of inter-dependent amendments, in order to save time and repetition. 3 

(ft) When the amendment seeks to leave out, modify, or to substitute certain 
words, the debate is not allowed to be extended to the other words of the original 
motion which are not affected by the amendment. 1 Similarly, when certain 
words arc sought to be added, the debate should be restricted to the desirability 
of the words sought to be added. 

(iii) When an alternate amendment is moved, the old ground is not allowed 
to be covered, because that is repetition. Thus, where in the first amendment 
the member proposed that the Local Go\eminent should be authorised to apply 
to the High Court and threafter made an alternative amendment that the Local 
Government may authorise any person to file a complaint before a Magistrate, 
the member, while speaking on the alternative amendment, must restrict himself 
on the new matter introduced, viz., authorisation to file complaint before a 
Magistrate. 4 

A Bill to extend an expiring Act. 

I. Following the English practice, 6 it has been ruled in our Parliament 7 4 
that when only the duration ot an expiring law is sought to be extended by a 
Iiill, no amendment should, generally, be allowed to modify the substantive 
provisions of the expiring law itself. The reasons given are— 

(o) The scope of the continuance Bill is only to extend the duration of an 
expiring law and the House may either accept the proposal or reject it if they 
do not like the provisions of the expiring law. A modification of the substantive 
provisions of the expiring Bill is outside the scope of the continuance Bill which 
is before the House. 

( b ) To allow amendments to the substantive law would be to open controversy 
on points already discussed and conclusions already arrived at. 

This, however, would not prevent discussion by way of general review of the 
working of the substantive law, to point out its defects and to suggest improve¬ 
ments. It may be expected that if the House expresses itself in favour of modi¬ 
fying the substantive laws, Government would subsequently bring a separate Bill 
for the purpose. 

(0 For the same reason, an amendment is not admissible to refer such Bill to 
a Select or Joint Committee with instructions to modify the original Act,* though 
a discussion as to the defects of the original Act or suggestions for improvement 
arc not barred. 7 

The exceptions to the above general limitation as to amendments on a con¬ 
tinuance Bill are— 

(a) An amendment may be moved to the provisions of the continuance Bill 
itself, e.g., to alter the date to which the expiring law is proposed to be continued. 6 

(h) When the continuance Bill contains a Schedule including several expiring 
laws, an amendment may be moved to the Schedule to exclude from the con¬ 
tinuance any Act or distinct provisions of any Act included therein.* 

(2) R. 87 of the Rules of the House; (5) L A. Deb . 2-10-31. p. 1429. 

r. 103 of the Rules of the Council. (6) May, 16th Ed,, pp. 556-7. 

(3) Proviso to r. 86 of the Rules of the (7) Pari. Deb., 20-3-51, Pi. II, cols. 4859- 

House. 62: R.S. Deb.. 18-12-54. 

(4) May, 15th Ed., p. 398. (8) (1957) H.P. Deb.. Vol. X, 4235-45. 
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(c) When the Bill to extend the expiring Act is not a pure,‘Expiring Laws 
Continuance Bill’ but also an Amending Bill, the above restrictions as to motions 
for amendment will not apply.* 

2. It is also out of order to propose an amendment that any temporary Act 
which is sought to be extended should be made permanent * for this is obviously 
outside the scope of the Bill. 


A Consolidating Bill. 

1. When a Bill is brought simply to consolidate existing statutes, an amend¬ 
ment lo alter the substantive provisions of the statutes sought to be consolidated 
is obviously out of order as it is outside the scope of the consolidating Bill. 10 

The following amendments to such a Bill are, however, admissible in 
England : 

(i) An amendment to change the date of commencement of the consoli¬ 
dating Bill. 

(it) A drafting amendment which would make the words of the Bill express 
more clearly the law as it stands, without seeking to alter it. 

(Hi) Where the title of the Bill is only to consolidate the law, but, in the 
opinion of the Chair, it seeks to alter the law in effect, the Chair may admit an 
amendment which seeks to bring the Bill into conformity with the existing law. 

2. When however, the title of the Bill is to consolidate and amend the law, 
substantive amendments to the law, i.e., to the statutes which arc sought to be 
consolidated, would be in order. 


An Amending Bill. 

A Bill which seeks to amend an existing Act is called an Amending Bill. To 
such a Bill, the following motions of amendment arc out of order— 

(i) An amendment which is not within the scope of the Amending Bill 11 
but seeks to amend the original Act which is not per se for the consideration of 
the House. 13 

(ti) For the same reason if the Amending Bill seeks to amend a portion of 
a section, the rest of the section, relating to a distinct subject, is not open to 
amendment, 13 unless the Mcmbcr-in-chargc agrees. 14 

It follows that in a debate on an amccnding Bill, it is not permissible to discuss 
the principles involved in the original Bill which arc not affected by the Amending 
Bill. 14 


Committees Generally. 

The Committee system is now an essential part of the parliamentary mechan¬ 
ism wherever it exists though, of course, there are differences in its working in 
different countries. The object of referring a matter to a Committee by the 
House itself is to have the matter better dealt with by a smaller group of members 
or in a bodv which is not so much fettered by the technical rules of debate and 
procedure like the House itself. The Committee system adopted in our Parlia¬ 
ment is based on the Rules of Procedure, for, while the Constitution refers to 
Committees in some Articles ( e.g., Art. 105), it does not itself lay down any 
provisions relating to the organisation or working of the Committees. Since the 
svstem adopted by us is more or less similar (differences to be noted in proper 
places) to the system of Committees existing in the House of Commons, it would 
be profitable to' notice the main features of the English system (as distinguished 
from some other foreign systems) befor e taking up our own system. _ 

(9) (1952) H.P. Deb., 4209-14. (13) (1954) H.P. Deb. Vol. IV, 5376; 

(10 Mav, 16th Ed., p. 557. (1954) H.P. Deb., Vol. VIII. 708. 

II (1934) L.A. Deb., Vol. HI. 2902. (14) (1954) H P. Deb., Vol. VIII. 359. 

(12) (1933) L.A. Deb.. Vol. HI, 2185. (15) (1946) L.A. Deb.. Vol. I. 709-710. 
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(A) England. —In the House of Commons, Committees are of the following 
different kinds: 

(i) Committees of the whole House. —A Committee of the whole House is 
the House itself, sitting in a less formal manner, and having a Chairman instead 
of the Speaker in the Chair. Such Committees arc: 

(a) Committee of Supply.** 

( b ) Committee of Ways and Means.* 4 

(c) Bills for imposing taxes or Consolidated Fund Bills are automatically 
referred to a Committee ot the Whole House after they have been read a second 
time. 

(d) Other Public Bills may be referred to a Committee of the Whole House 
if, after the second reading, a resolution for such reference is passed by the House 
in view of the importance of the measure. 

(ii) Standing Committees on Public Bills. —Excepting Bills which arc referred 
to a Committee of the Whole House or Bills which are referred to a Select Com¬ 
mittee or a Joint Committee of both Houses by a specific motion to that effect, 
all Public Bills are now automatically referred to a Standing Committee. 

These Standing Committees are provided for by Standing Orders or sessional 
ordeis of the House and there is no limit to the number of Standing Committees 
that may be set up by the House though usually they arc four in number. A 
Standing Committee differs from a Committee of the Whole House in that it 
consists of only 30 to 50 members and from a Select Committee in that the 
members of a Standing Committee are not nominated by the House itself but 
by a Committee of Selection which is itself a Select Committee. The Standing 
Committees arc set up at the opening of the first session of a parliament and 
last till that parliament is prorogued. 

(iii) Select Committees. —These are ad hoc Committees, set up from time to 
time, to consider specific matters and they cease to exist after that business is 
done. While a Standing Committee is appointed at the opening of the first 
session of a Parliament and subsists during the life of that Parliament, a Select 
Committee is appointed in the course of a session and for the consideration of the 
specific matter committed to it. 

A matter may be referred to a Select Committee only on the motion of a 
member carried by the House. The members of a Select Committee are similarly 

S ointed by the House itself on the proposal of the Member who moves for 
rencc to such Committee. No Select Committee shall consist of more than 
15 members without the leave of the House (S.O. 66). 

A reference to a Select Committee is now made for the purpose of making 
some inquiry. Prior to 1907, all Public Bills which did not go to a Committee 
of the Whole House wcic referred to a Select Committee. But since 1907, the 
Standing Committees have taken up this business and, unless the House orders 
otherwise, all such Bills stand committed to a Standing Committee. It is only 
when a specific motion for reference to a Select Committee is made that a Public 
Bill is referred to a Select Committee. 

(iv) Sessional Committees.— There arc. however, some specific purposes which 
a c referred to Sessional Committees. These 'Sessional' Committees resemble the 
Standing Committees in so far as they are constituted at the beginning of a 
session and have a tenure during the session. The method of nomination, how¬ 
ever, is that of a Select Committee. The more important of these Sessional 
Committees now are— 

(«) The Committee of Selection. ( b) The Committee of Privileges, (c) The 
Estimates Committee, (d) The Public Accounts Committee, (e) The Select 
Committee on Statutory Instruments. (/) The Public Petitions Committee, (g) 

1 he Standing Orders Committee. 


(16) See under An. 112, post. 
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(v) The Business Committee.— The business of this Committee is to make 
recommendations for the allocation of time for the consideration of Public Bills. 
1 his is in the nature of a sessional Committee but it consists of members of the 
chairmen’s panel together with not more than 5 other members to be nominated 
by the Speaker (S.O. 41). 

(B) U.S.A. — The Committee system in the American Congress has to be 
studied in the present context only by way of contrast. It differs from the British 
system in the following respects: 

(a) A Committee of the American Congress has the power not only to 
examine the provisions of a Bill but to decide whether it should come before the 
Legislature at all. The position is just the reverse of that in England, where a 
Bill is referred to a Committee only after a general discussion of the Bill is held 
in the House and the Committee has no power to withhold the Bill from the 
House. In the American Congress, on the other hand, as soon as a Bill is intro¬ 
duced it automatically goes to one of the Standing Committees which has the 
power, inter alia, to ‘pigeon-hole’ the Bill, i.e., to withhold it from a consideration 
of the House at all, cither by doing nothing or by sending it to the House so late 
in the session that it gets no time to consider it. 

(b) A Committee of the American Congress also possesses the power not only 
to amend the clauses of a Bill but to re-write the whole Bill except its tide, even 
contrary to the wishes of the Administration where it is sponsored on behalf of 
the President, or to the wishes of the House as a whole. The long and short of 
this is that in the absence of the Parliamentary system of government, in the 
United States, much of the power of initiation and piloting of a Bill which belongs 
to the British Cabinet is taken up by the appropriate Standing Committee in the 
American Congress. 

(c) The procedure in a Committee of the American Congress is much more 
elaborate than that of a Committee of the British House of Commons in the 
case of Public Bills. An American Committee hears evidence in the same way 
as a British Committee on Private Bills and hears not only interested parties and 
the public in general but even the executive departments themselves. In a sense, 
this system is more democratic in as much as it ensures a greater publicity and 
a greater degrecc of participation of the public in the enactment of a measure. 

On the other hand, it takes away the responsibility for initialing a measure 
according to the policy of the administration from the Government and vests it 
in the Congressional Committee. 

(C) France. —The Committee system in France resembles the American type 
rather than the British but the Constitution of the Fifth Republic has minimised 
the deviation from the British system. 

Art. 15 of the Constitution of 1946 itself provided for the Committee stage 
in legislation thus: 

"The national Assembly shall study in its committees the bills laid before it . . 

As a result of this constitutional provision, almost every bill, whether intro¬ 
duced by the Government or a private member had to be referred to one of the 
Committees in cither House, which were chosen by proportional representation 
bv the various political groups according to their numerical importance in the 
Chambers. The number, size and method of choice of the Committees were 
governed by the Rules of each House. The author of the measure as well as the 
Ministers were given a hearing in the Committee and one of the members of 
the Committee was appointed ‘reporter’ for preparing the report of the Committee 
which was sent to the President of each of the Chambers of the National 
Assembly. Even in the Chambers it was the President and reporter of the 
Committee and not the Minister who took a leading part in the discussion and 
the power of withdrawing any provision also belonged to the Committee. 

Since, owing to election by proportional representation, the Government did 
not usually command a majority in the Committees, it might be said that the 
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Committees played substantially the same part in the French legislative process 
as was played by the Cabinet in England. 

The Constitution of the Fifth Republic (1958) makes a distinction between 
special and permanent committees. Unless the Government or the National 
Assembly desires that a particular bill be referred to a special committee, every 
bill goes to one of the six permanent committees of the Assembly. Art. 43 says— 

"Government and Parliamentary bills shall, at the request of the Government or of the 
Assembly concerned, be sent for study to committees specially designated for this purpose. 

Government and Parliamentary bills for which such a request has not been made shall 
be sent to one of the permanent committees, the number of which is limited to six in ca* h 
Assembly." 

The right of the Government to designate a special committee has been intro¬ 
duced in order to save the Government from the embarrassment resulting from 
amendments made by an obstructive committee as happened so frequently under 
the previous Constitutions. The number of permanent Committees has also been 
reduced to six in each House. The Committees arc, however, still elected according 
to proportional representation and though the Constitution now ensures more 
stability to the Government, the hold of the Government over the permanent 
Committees is still uncertain and the Committees arc free to criticise the 
Government. 1 ' 

(D) India .—The Committee system in India closely follows the British system. 
A Select Committee to which a Bill is referred to has no power to withhold a 
Bill from the House or to ‘•destroy” it. Nor has it the power to mutilate a Bill 
or to alter the legislative policy underlying a Bill as determined by the Govern¬ 
ment. This will be evident from the powers of a Select Committee on Bill which 
will be presently discussed. # 

One departure from the English system, however, is that in India, there is no 
provision for reference to a Committee of the Whole House. Nor is there any 
Standing Committee on Bills. If a Bill is referred to a Committee, it will be a 
Select Committee, unless it is referred to a Joint Committee of both Houses. 

Besides Select Committees on Bills, we have in our Parliament, several Sessional 
Committees and Committees having a particular term and object. It would be 
convenient to take them up together. 

I. Committees in the House of the People. 

In the Rules of the House of the People, .all these Committees are grouped 
together under the head 'Parliamentary Committee’, to lay down certain general 
rules applicable to all such Committees. The expression Parliamentary Com¬ 
mittee comprises all Committees which arc appointed or elected by the House 
or nominated by the Speaker and which work under the direction of the Speaker 
[R. 283] and present its report to the House or to the Speaker and the Secretariat 
for which is provided by the Lok Sabha Secretariat. 1 * 

The general rules relating to all ‘Parliamentary Committees’, in short, are: 

The function of such a Committee is to investigate and report on the matter 
referred to in the motion by which it was set up. The Committee may itself 
set up one or more sub-committees to investigate into particular points specified 
by the Committee (r. 263). 

Such Committee may sit whilst the House is sitting but on a division being 
called in the House, the Chairman of the Committee shall suspend the proceedings 
in the Committee for such time as will in his opinion enable the members to 
vote in a division (r. 265). A Parliamentary Committee may make a special report 
on any matter that comes to light in the course of its work even if it does not 
fall within its terms of reference (r. 276). 


(17) Neumann, European & Comparative 
Government, I960, pp. 278-9. 


(18) R. 2 (I) of the Rules of the House. 
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Every Parliamentary Committee has the power to send for persons and papers 
[R. 270] and to examine witnesses on oath and may permit the witnesses to be 
heard by counsel [rr. 271-2]. 

Special rules have been framed in the House of the People as to the effect 
of prorogation and dissolution on the business of a Committee. These will be 
discussed under Cls. (3)-(5), below. 

We may now mention the different classes of Parliamentary Committees in 
our House of the People: 

(1) Select Committees on Bills: 

The Rules of both Houses relating to Select Committees are similar. 19 A 
Select Committee is appointed by either House when a motion that a Bill be 
referred to a Select Committee is made. 20 It is the mover of the motion who 
names the members of the Committee and only those who are willing to serve on 
the Committee arc then appointed by the House.* 1 The Chairman of a Select 
Committee is appointed, from amongst the members, by the Speaker of the House 
of the People or the Chairman of the Council, as the case may be. The Select 
Committee reports to the House or the Council, as the case may be (see p. 653, 
ante, as to the functions and powers of a Select Committee on ftills). 

Scope of the functions of a Select Committee .—The primary principle in legis¬ 
lation is that the determination of the legislative policy and the decision of the 
principle involved in a Bill is that of the House itself and the reference to a Select 
Committee is also made after a discussion of the principles of the Bill has taken 
place in the House.** It is for a consideration of the details of the Bill, clause 
by clause, and for suggesting amendments, as may be necessary, that a Bill is 
referred to a Select Committee.** 

It is not within the power of a Select Committee to withhold a Bill indefinitely. 
Like other Parliamentary Committees, it must report within the time specified by 
the House itself, or where the House has not fixed any time for the presentation 
of a report by a Committee within one month of the date on which reference to 
the Committee was made [R. 277]. 

From the rule that the decision of the principle is that of the House, several 
consequences follow: 

(i) The Committee is bound by the decision of the House in favour of the 
principle of the Bill made before it was committed to the Committee.* 4 Formerly, 
a member who had spoken against the principle of a Bill at the general discussion 
was not allowed to be a member of a Select Committee on the Bill. This res¬ 
triction is, however, no longer enforced.** But the modern application of the rule 
is that in the Committee no amendment may be moved which is contrary to the 
principle underlying the Bill. This does not, however, prevent the Committee 
from negativing a clause, even though the effect of that would be to negative 
the Bill'altogether. It is, therefore, open to the Committee to negative the 
Question ‘That the Clause stand part of the Bill’, notwithstanding any importance 
of the Clause in the Bill. In this way, the Committee can negative every clause 


(19) Rr. 72-92 of the Rules of the Council ; 
rr. 298-305 of the Rules of the House. 

(20) R. 298 of the House and rr. 72-3 
of the Rules of the Council. 

(21) The Mover of a motion to refer a 
Bill to a Select Committee must furnish with 
his motion a list of Members proposed to 
be appointed and also inform the House 
that he has the authority of those members 
for so proposing their names {L.A. Deb.. 
22-2-21, p 332). If another member seeks to 
make anv change in that list which is not 
accepted bv the Mover, the former can pro¬ 
pose the change in the form of an amend¬ 
ment TL.A. Deb., 5-4-32. p. 30031 : other¬ 
wise. the change cannot be suggested when 


the question for reference to the Select 
Committee is being put to the House (L.A. 
Deb., 23-9-32. p. 1285). 

(22) Cf. r. 75 (I) of the Rules of the House. 

(23) Campion, Introduction, p. 210; May, 
15th Ed., p. 515. 

(24) The House itself is committed to the 
principle of the Bill, once a motion to refer 
to a Select Committee or Joint Committee 
has been carried (L.A. Deb. 4-2-25, p. 745). 
This rule restricts the scope of the debate 
on the report of the Select Committee \cj. 
r. 78 of the Rules of the House). 

(25) Cf. R. 298 of the Rules of the House, 
which provides for no exception. 
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of the Bill committed to it or even substitute them by new clauses provided they 
are within the scope of the Bill or are relevant to it. But. nevertheless, an 
amendment that is contrary to the principle of the Bill cannot be made. 

(**) No amendment can be moved in the Committee which is outside the scope 
of the Bill as outlined by its long title. 1 * 

"The Select Committee has a right to add to or to delete from or to improve upon the 
provisions of the bill referred to. proxided the additions deletions or improvements suggested 
l»y the Select Committee are within the scope of the bill."*' 

(iif) The Bill cannot be withdrawn in the Committee: it can be withdrawn 
only in the House. 3 4 * * 

(tv) Though the Committee cannot itself put an end to the Bill, it can make 
a special report to the House that in the opinion of the Committee, the Bill ought 
not to pass into law. 4 3 

The present-day application of the old rule that “No Committee can destroy 
a Bill” is thus restricted to the prohibition of amendments contrary to the prin¬ 
ciple of the Bill. 

Relations between a Select Committee and the House. 


(i) When the Committee returns the Bill to the House with its report, the 
House has a right to examine all the papers and records available to the Select 
Committee 7 and all evidence tendered before the Committee. If. however, a 
witness had specifically desired that any part of bis evidence should be kept con¬ 
fidential. that part would not be published* 

(ii) The discussions taking place in the Committee are. however, confidential. 
What took place during the deliberations of the Committee cannot be published 
and cannot be discussed even on the floor of the House. 7 Though members of 
the Select Committee are at liberty to refer on the floor of the House to all 
documents and information given to the Committee, they cannot refer to remarks 
made by members during the course of discussion of the Committee or to any 
negotiations that took place amongst the members in the course of the sittings 
of the Committee." 

(m) The evidence tendered before the Committee, oral or documentary, as 
well as the Report of the Committee, arc liable to be published, but not before 
they have been presented to the House."* It would be a breach of the privilege 
of the House if these arc published, in any form ,'° by a member or any other 
person before they are laid before the Table of the House. No member of the 
Select Committee should have any communication with the Press regarding the 
deliberations of or the conclusions arrived at, finally or tentatively before the 
report has been presented to the House.*® 

(iv ) While a Select Committee is bound by the decisions of the House, the 
House cannot possibly be bound by the decisions of the Committee. The result 
is, that amendments which were rejected in the Committee may be moved again 
in the House at the report stage and where a Bill has been amended by the 
Committee amendments to restore the original text of the Bill arc not out of 
older in the House." 

Even a Member of a Select Committee can move amendments to clauses 
which have been agreed to in the Select Committee. There is nothing to prevent 
a Member of the Select Committee to change his opinion. 12 


(I) The House may, however, instruct it 
to make some particular or additional pro¬ 
vision [Proviso to r. 75 (3) of the Rules of 
the House). 

g> C-A. (Leg.) Deb., 17-2-49. pp. 614-21. 

(3) Cf. r. 146 of the Rules of the House. 

(4) Campion. Introduction, p. 213. 

. h wa s ruled in an old case in India 

tnat the Committee cannot report that it 

<tocs not agree with the principle of the Bill. 

c2—83 


but it can report that the House should not 
proceed with the Bill [L.A. Dcl>., 19-2-26. 
pp. 1541-5). 

(6) L.A. Deb., 15-3-34, pp. 2251-2. 

(7) L.A. Deb.. 12-3-40. pp. 1183-4. 

(8-9) Mav. 16th Ed., p. 119. 

(10) L.A. Deb. 12-3-40. pp. 1183-4. 

(11) Campion Introduction, p. 221. 

(12) L.A. Deb., 5-9-38, pp. 1610-2. 
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(2) Sessional Committees: 

(i) Business Advisory Committee. —At the commencement of the House or 

from time time, as the case may be, the Speaker may nominate a Business 

Advisory Committee consisting of not more than 15 members including the 

Speaker who shall be Chairman of the Committee (r. 287). The Committee so 

constituted shall hold office until a new Committee is nominated [R. 256]. The 

functions of this Committeee are— 

(*) To recommend the time that should be allocated for the discussion of 
the stage or stages of such Government Bills or other Government business as 
the Speaker in consultation with the Leader of the House may direct for being 
referred to the Committee. 

(if) To indicate in the proposed time-table the different hours at which 
various stages any such Bill or business shall be completed. 

(Hi) Such other functions as may be assigned to it by the Speaker from 
time to time (r. 288 ). 

The Committee reports to the House and on its adoption by the House, the 
allocation of time made by the Committee takes effect as if it were an Order of 
the House (r. 290A) and no variation in the allocation of time made bv that Order 
shall be made except on a motion made, with the consent of the Speaker and 
accepted by the House (r. 292). 

(ii) Committee on Petitions. —At the commencement of the House or from 
time to time as the case may be, the Speaker shall nominate a Committee on 
Petitions consisting of not less than 15 members and the Committee so nomiated 
will hold office until a new Committee is nominated frr. 3061. 

Every petition received by the House shall be referred to this Committee. 
The Committee shall examine every petition, and if the petition complies with 
the rules, the Committee may direct that the petition be circulated. The Com¬ 
mittee shall report to the House stating the subject-matter of the petition, the 
number of persons by whom it is signed and whether it is in conformity with 
the rules and whether it has been circulated. If there is any specific complaint 
in a petition, it shall be the duty of the Committee to suggest remedial measures 
on taking such evidence as it deems fit [r. 307]. 

(iii) Committee of Privileges.—See p. 626. ante. It will hold office until a 
new Committee is nominated (R. 256]. 

(iv) Committee on Rules.— This is a Committee consisting of 15 members 
nominated by the Speaker with the Speaker himself as the ex-officio Chairman. 
A Committee so nominated shall hold office until a new Committee is nominated. 
The function of this Committee is to consider matters of procedure and conduct 
of business in the House and to recommend to the Speaker anv amendments or 
additions to the Rules of Procedure and Conduct of Business in the House as 
may be deemed necessary (rr. 329-330). 


(3) Committees for a limited term. 

(j) Committee on Private Members* Bills and Resolutions. —This Committee 
consists of not more than 15 members nominated by the Speaker who hold office 
for one year. The functions of this Committee have already been explained 

^ CC (n) Committee on Public Accounts.— This Committee will be fully dealt with 
under Art. 151, post. Shortly sneaking, the function of this Committee is to see 
that public money is spent under the authority of law. The term of the Com¬ 
mittee shall not exceed one year [R. 309(2)]. , 

(iii) Committee on Estimates.- See p 697 Post, ''here the composition and 
functions of this Committee have been fully discussed. The term of the Com- 

mittec shnll^not^exceed Legislation.- This Committee of the House 

of the People is nominated by the Speaker for a term of one year [R. 318(2)], 
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consisting of not more than 15 members (r. 318;. The functions of this Com¬ 
mittee have already been discussed at Vol. 1, pp. 297. 

(v) Committee on Government Assurances. — Ibis is a Committee consisting 
of not more than 15 members, nominated by the Speaker, lor a term of one year, 
IK. 324 (2)J. Ihe function ot this Committee is to scrutinise the assurances, 
promises and undertakings etc. given by Ministers, from time to time, on the 
tioor of the House and to report on— 

(a) the extent to which such assurances have been implemented; and ( b) 
where implemented whether such implementation has taken place within the 
minimum time necessary lor the purpose (i r. 323-4). 

• (vi) Committee on Absence of members from sittings of the House. —This is 
a Committee consisting of 15 members nominated by the Speaker and remains 
in office for a period of one year (r. 325). 'Ihe business ol this Committee is 
to assist the House in die discharge of ns function under Art. 101 (4) ol the 
Constitution, and to examine all applications flora members for permission to 
remain absent as also to consider every case ol absence without permission and 
to recommend to the House as to whether the leave should be granted or the 
absence condoned or not (r. 326). 

II. Committees in the Council of States. 

There are fewer Committees in the Council of States than in the House of 
the People owing to the difference in the nature of functions of the two Houses. 
Ihus, the Council has no Committee on Public Accounts or on Estimates. It has 
also not got any Committee on Subordinate legislation, on Government Assurances. 

The Council of States has the following Committees: 

1. Business Advisory Committee (rr. 30-37). 

2. Committee on Petitions (rr. 147-153). 

3. Committee of Privileges (rr. 192-198). 

4. Committee on Rules (rr. 216-219). 

5. Select Committees on Bills (rr. 72 et seq.). 

6. Committee on Subordinate Legislation (rr. 204-212). 

The composition and functions of these Committees are similar to the 
corresponding Committees of die House of the People as explained in the forc- 
going pages. It is to be noted, however, that all Committees of the Council, other 
than Select Committees, hold office until another such Committee is nominated. 

III. Joint Committee of both Houses. 

When a Bill is introduced, or at some subsequent stage, the member in charge 
may, instead of moving that the Bill be taken into consideration or circulated or 
he referred to a Select Committee, move that the Bill be referred to a Joint Com¬ 
mittee of both Houses, 13 with the concurrence of the other House. 

The procedure for the constitution of a Joint Committee is, briefly, as follows: 
Ihe House, in which a motion for the reference of a Bill to a Joint Committee 
of the Houses is passed, also nominates those of its members who arc to serve 
on the Committee and recommends to the other House that that House do join 
in the Joint Committee. A corresponding motion is then moved in the other 
House by the membcr-in-chargc of the Bill that House do concur in the 
recommendation, nominating its own members who arc to be on the Committee. 
If this motion is carried, a message conveying the motion is sent to the House 
from which the recommendation was received and thereafter the Joint Committee 
functions under the general control of the House which made the rccommenda- 
don. T he Chairman of the Joint Committee is also, by convention, appointed 

(13) A Joint Committee of both Houses Art. 108 of the Constitution in order to 

should be distinguished from a joint sitting dissolve a deadlock between the two Houses 

ol both Houses which is provided for by o\cr a Bill. 
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by the presiding officer of the House which made the recommendation. But, 
otherwise, neither House can direct the other House as to the manner of selecting 
members of the latter House of the Committee. 14 


Clause (3). 

Other Constitutions 

(A) England .—In England, not only pending questions and motions, but also 
all pending bills lapse on prorogation (sec p. 518, ante). 

Ihe result is that at the end of each session, there is an end of many 
measures over which much time and effort has already been spent. The work on 
such bills has to be renewed from the beginning at the next session. 

It is not merely Bills or motions, but all proceedings pending in cither House 
or a Committee 14 ,4 thereof at the time of prorogation are quashed by it, and 
they must be initiated afresh in the next session, if they are sought to be 
resumed. 14 The only exceptions to this rule of lapse arc— 

(i) Proceedings tor impeachment ; 14 

(ii) Orders for the production of documents. These orders do not lapse and 
the documents must be produced before the next session of the House. 14 

(tii) Appeals before the House of Lords. 14 

(B) Government of India Act, 1935 —S. 30(1) of the Act of 1935 was to the 
same effect as Cl. (3) of the present Article. 

India 

Effect of Prorogation on pending Bills. -Our Constitution seeks to 
improve upon the position in England (p. 518, ante ) and saves pending Bills from 
being lapsed on prorogation. 

Under our Constitution pending motions would lapse but not pending Bills, 
even though both Houses have been prorogued. Hence, on the termination of a 
session, Bills which have been introduced and are still pending shall be carried 
over to the pending list of business for the next session and they will require no 
fresh introduction in the next session. 

It would follow that a Bill pending before a Committee is also not affected by 
prorogation and that the Committee can meet and consider the Bill at any time 
during the recess, 17 —contrary to the practice in England. 1 * 

How long is a Bill ‘pending in Parliament*. 

From a reading of Arts. 107 and 111, it would be clear that a Bill is pending 
in Parliament from the moment of its introduction in either House till it is passed 
by both Houses and receives the President’s assent under Art. 111. 18 What is 
meant by passage of a Bill both Houses is explained in Arts. 107 (2), 108 (4) and 
109 (3-5). Thus,— 

(A) A Bill other than a .Money Bill is deemed to be passed by both Houses 
when— 

(*) It is agreed to by both Houses without amendments; or 

(ii) One House makes amendments which are agreed to by the other 
House ; or 

(Hi) It is passed at a joint session, which may be summoned in any of the 
following cases: 

(a) The House to which a Bill is sent after passage in one House cither 
rejects the Bill or keeps it on its Table for more than 6 months ; 

(14) L.A. Deb., 13-9-33, p. 1508. (17) (1956) H P. Deb., Vol. VI, 425 ; 978- 

(15) May, 16th Ed., pp. 34, 2/3. 279-280. 8 (18) Purusholhaman v. Slate of Kerala, A- 

(16) Halsbury, 3rd Ed., Vol. 28, p. 372. 1962 S.C. 694 (701). 
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(6) The two Houses ‘finally disagree’ as to the amendments to be made 
in the Bill. 

From the foregoing analysis, it would seem that under our Constitution, 
when a Bill is passed by one House and rejected by the other, the Bill is still 
‘pending in Parliament* for the purposes of Art. 107 (3), for, otherwise, the 
President could not have placed a dead Bill before a joint session. In the case 
of dissolution, the President has no power to revive a lapsed Bill to have it passed 
by a joint session lArt. 108 (1)]. . 

It is obvious that a Bill is pending in Parliament during the process ot its 
transmission from one House to the other,"* or where it is pending the 
assent of the President. 18 

(B) A Money Bill is deemed to be passed by both Houses— 

(i) If the Council returns the Bill within 14 days of its receipt, without 
any recommendations. 

(ii) If the Council docs not return it within 14 days. 

(iii) If the Council makes recommendations which are accepted by the 
House, at a further sitting. 

(iv) If the Council makes recommendations which are rejected by the 
House, at a further silting. 

Hence, a Money Bill is ‘pending’ in Parliament until any of the above con¬ 
tingencies takes place. 

Effect of Prorogation on motions, resolutions and notices. 

It would be convenient, in this connection, to note the effect of prorogation 
on business of the Legislature other than Bills. 

It is to be noted that the language of Cl. (3) of the present Article is negative. 
Its only object is to save pending Bills from lapse by reason of prorogation. There 
is no provision in the Constitution to provide what other matters will lapse on 
prorogation. It is, therefore, within the competence of each House of our Parlia¬ 
ment to make rules in this behalf, under Art. 118(1), post, even though such rules 
arc contrary to the British practice, provided no provision of our Constitution is 
contravened. The following Rules made by the House of the People arc relevant— 

(a) A motion, resolution or an amendment, which has already been moved 
and is pending in the House, does not lapse by reason of prorogation but is carried 
over to the next session. 20 

(b) But all pending notices, whether of a motion, resolution, amendment or 
otherwise, which have not been moved, other than notices of intention to move 
for leave to introduce a Bill, lapse on prorogation and fresh notice must be given 
in the next session, if the matter is to be pursued. 31 

Even a notice of intention to move for leave to introduce a Bill would require 
to be renewed in the next session if the Bill relates to a matter in respect of 
which sanction or recommendation of the President is required, and the sanction 
previously given has ceased to be operative. 21 

(c) It has been stated earlier (p. 519. ante) that the business of a Committee 
relating to a Bill pending before it shall not lapse on prorogation. 23 

Effect of Prorogation on Proceedings for Breach of Privilege. 

This being a matter relating to Privileges of Parliament, will be governed by 
the law of privileges in the British House of Commons, according to Art. 105 (3) 
lsee p. 593, ante]. 

The English law on this point is that since all proceedings pending in the 
House lapse on prorogation, 23 proceedings for breach of privilege also lapse. But 
there is nothing to bar the proceedings being revived by a fresh motion in the 


(19) Cf. Suryapalsineli v. U. P. Govt., A. 
1951 All. 674 (680). 

(20) R. 336 of the Rules of the House. 


(21) R. 335 of the Rules of the House ; 
R. 225 of the Council of States is identical. 

(22) (1956) H.P. Deb., Vol. VI, 978-87. 
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next session and even where a person has already been imprisoned for contempt 
in the previous session, the House may commit him again m the next session if 
the House considers that the imprisonment which terminated with the proroga¬ 
tion of the previous session was insufficient- 23 24 

Following the above English law, our Supreme Court 25 has held that it is 
possible for a House of our Legislature to revive the proceedings for breach of 
privilege which had lapsed owing to prorogation, by a fresh motion to carry on 
or renew the proceedings. R. 284 of the House of the People which says that any 
business pending before a Committee shall not lapse on prorogation, must be 
understood to reicr to Committees other than the Committee of Privileges, or, it 
will offend against Art. 105 (3). 

In Bombay, a question arose whether the warrant of arrest issued by the 
Speaker in one session can be executed after prorogation of that session and the 
High Court answered in the affirmative. 1 This decision, it is submitted, is not in 
consonance with the English law and cannot, therefore, be taken as sound, under 
Art. 105 (3) of our Constitution. The law in the British House of Commons is 
that not only proceedings for breach of privilege lapse on prorogation but even 
the punishment awarded by the House automatically terminates on prorogation. 
The following statement from May* will explain: 

"... the Commons ... are now considered as without power to imprison for a period 
beyond the session" . . . Persons committed by the Commons, if not sooner discharged by 
(he House, arc immediately released from their confinement on a prorogation ... If they 
arc held longer in custody, they would be discharged by the courts upon a writ of habeas 
corpus. Whcie, however, the House considers that an offender who has thus regained his 
liberty has not been sufficiently punished, he may again be committed in the next session .... 

From the above it would follow that the warrant issued by the Speaker of 
the House of Commons in a session cannot be executed after the prorogation of 
that session. It can be executed thereafter only if the proceedings arc renewed 
by a motion in the next session and the warrant is re-issued. 


Clauses (4)-(5). 

Other Constitutions 

Government of India Act , 1935.— Cls. (4)-(5) of the present Article substantially 
reproduce sub-secs. (4)-(5) of s. 30 of the Act of 1935. 


India 


Effect of dissolution on pending Bills. 

Under the English system, the effect of dissolution is the same as that of 
prorogation (sec above), and it puts an end to all pending business 

But our Constitution departs from the English practice and follows the L»o\- 
ernment of India Act. 1935, and provides as follows: — 

(i) A Bill which originated in the Council of States and is still pending 
there (not having been passed by the House of the People) will not lapse at all 
on account of dissolution |Art. 107 (4)). The reason is that it is the House which 
has been dissolved and not the Council which, being a permanent body, cannot 

be dissohed.^ ^ which pending i n the Council after having been passed by 
the House of the People, will lapse. Similarly, a Bill which is pending in the 


(23) May, 16th Ed., pp. 102. 279-80. 

(24) (1750-54) C.J. 303. 

(25) Sharma v. Sri Krishna (II). A. 1960 
S.C. 1186 {1191). 


(1) Ho mi Mis try v. iXafisul, I.L.R, (1957) 
Bom. 2! 8 (249). 

(2) Mav. 16th Ed., pp. 100-102. 

(3) Per Lord Demman. C.J., in Stockdate 
v. Hansard, (1839) 9 A. & E. 114. 
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House of the People, whether originating in that House, or sent to it by the 
Council of States, shall lapse on dissolution (Art. 107 (5)]. 

(iii) But in the cases under (ii) above, the Bill will not lapse if the President 

has, prior to the dissolution, notified his intention to summon a joint sitting of 
the two Houses (Art. 108 (5)]. In other words, a Bill may be passed at a joint 
sitting of the two Houses notwithstanding that a dissolution of the House of the 
People has intervened since the President notified his intention to summon the 
joint sitting. But he cannot summon a joint sitting after a Bill has lapsed owing 
to the dissolution of the House (Art. 108 (1)]. & 

(iv) Another point of difference is that under the English rule Bills pending 
for the assent of the Crown lapse on dissolution 4 but Cl. (5) of Art. 107 of our 
Constitution makes it clear that it is only Bills pending in the Houses that lapse 
and not Bills which have been passed bv the Houses and are pending for the 
assent of the President. 

As contrasted with els. (3)-(4), cl. (5l is clothed in affirmative language. The 
result is that cl. (5) must be taken to have exhaustively enumerated the cases in 
which a Bill would lapse by reason of dissolution of the House. It follows, there¬ 
fore, that a Bill which is pending with the President for his assent, not being 
covered by cl. (4), will not lapse and may be assented to bv the President not¬ 
withstanding the dissolution. 


Effect of dissolution on pending business other than Bills. 

Besides els. (4)-(5) of Art. 107, there is no other provision in the Constitution 
as to the effect of a dissolution of the House of the People on pending business. 

(A) House of the People. —The matter, not being dealt with in the Constitu¬ 
tion, must be governed by Rules, made under Art. 118 (I). Since dissolution 
puts an end to the life of the House itself (Art. 83 (2). ante], it follows, pritna 
facie, that all pending business must be wiped away bv dissolution. To this 
general rule, only one exception has been engrafted bv r. 285 of the Rules of the 
House of the People, as follows: 

"A Committee which is unable to complete its work before the expiration of its term or 
before the dissolution of the House may report to the House that the Committee has not been 
able to complete its work. Any preliminary report, memorandum or note that the Committee 
may have prepared or anv evidence that the Committee mav have taken shall be made available 
lo the new Committee.” 


It is clear from the above Rule that the business pending before a Committee 
will be quashed by dissolution, but the Rule saves two things specifically, for the 
use of the corresponding Committee which mav be appointed by the new House, 
for the same purpose, namely.—(a) any preliminary report, memorandum or note 
that the dissolved Committee may have prepared ; (b) any evidence that the dis¬ 
solved Committee has already recorded. 

The above Rule will not, however, extend to the Committee of Privileges, 
because as to that Committee. Art. 105 (3) will come into operation, so that the 
practice in the House of Commons shall prevail and such practice cannot be 
modified anvthing short of legislation bv Parliament, under the first part of 
Art. 105 (3).' 

(B) Council of States. —On this point, there is a marked divergence from the 
English system. 


. , In England, though the House of I-ords contains a large hereditary element. 
11 not supposed to be a permanent body in the sense in which our Council 
o» States is. under Art. 83 (IV In England, the Crown dissolve* ‘Parliament’ and 
n I )t T C ^ ouse Commons alone. Hence, a dissolution nuts an end to the House 
?'‘ ,r? r ^ s as well and all business in that House is wiped away, excepting the 
judicial functions of the House of Lords as a Court of appeal, for the continuance 


(4) Halsbury, 1912. Ed., para. 1282. 
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of which during dissolution has been made by statute (Appellate Jurisdiction 
Acts, 1876, 1887). ™ J 

In India, on the other hand, it is only the House of the People which can be 
dissolved [Art. 85 (1)], and the duration of the Council of States as a body is not 
interrupted by dissolution even though a portion of its members have to retire 
after the prescribed period (Art. 83 (1)). In the result, outside cl. (5) of Art. 107, 
there is no question of any other business being lapsed owing to dissolution. 
Though the Council itself cannot sit unless summoned by the President, there is 
nothing to prevent its Committees carrying on their business during dissolution. 

But the question relating to the business of the Privileges Committee of the 
Council would have to be considered in a different manner because Art. 105 (3) 
extends the law of privileges in the British House of Commons to both the Houses 
of our Parliament. The result is somewhat anomalous, because the law on the 
point in question in the House of Commons rests on the fact that dissolution 
puts an end to both Houses, whereas in India, the Council of States is not dis¬ 
solved at all. The question in India is not what is the effect of a dissolution of 
‘Parliament’ but what is the effect of a dissolution of the House of the People. 
This anomaly will continue until Parliament enacts a law regulating the matter 
of privileges, under Art. 105 (3). But the riddle will be solved in a different way: 
Because the Council will almost invariably be prorogued simultaneously with the 
the dissolution of the House of the People, the effect on the Committee of Privi¬ 
leges of the Council will be the same as in the case of a prorogation of the Council 
itself, which has already been discussed (pp. 662, ante). 
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sanction or recommendation to be annexed to notice, where such sanction required. 649 ; 
Conditions or admissibility of amendments to a Bill. 650 ; Order of Amendments, 650 ; Moving 
and withdrawal of Amendment, 650 ; Debate on Amendment, 651. 

Scope of Amendment of particular Bills: 

A Bill to extend an expiring Act, 651 ; A Bill to extend an expiring Act, 651 ; A Consolidat¬ 
ing Bill. 651 ; An Amending Bill, 652. 

Committees Generally: 
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I. Committees in the House of the People, 655. 

II. Committees in the Council of States, 659. 

III. Joint Committee of both Houses. 650. 

Clause (3). 

Other Constitutions : (A) England. 660 ; (B) Government of India Act 1935, 660. 
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Effect of Prorogation on pending Bills. 660 ; How long is a Bill 'pending in Parliament’, 

660. 
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Clauses (4)-(5). 
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Joint sitting of both 108. (I) If after a Bill has been passed by one 
Houses in certain eases. House and transmitted to the other House— 

(a) the Bill is rejected by the other House ; or 
(fc) the Houses have finally disagreed as to the amendments to be 
made in the Bill ; or 

(c) more than six months elapse from the date of the reception of 
the Bill by the other House without the Bill being passed hv 
it, the President may, unless the Bill has lapsed by reason of a dissolution 
of the House of the People, notify to the Houses by message if they arc 
sitting or by public notification if they are not sitting, his intention to 
summon them to meet in a joint sitting for the purpose of deliberating 
and voting on the Bill: 

Provided that nothing in this clause shall apply to a Money Bill. 

(2) In reckoning any such period of six months as is referred to in 
clause (1), no account shall be taken of any period during which the 
House referred to in sub-clause (c) of that clause is prorogued or adjourned 
for more than four consecutive days. 

(3) Where the President has under clause (1) notified his intention 
of summoning the Houses to meet in a joint sitting, neither House shall 
proceed further with the Bill, but the President may at any time after 
the date of his notification summon the Houses to meet in a joint sitting 
for the purpose specified in the notification and, if he does so, the Houses 
shall meet accordingly. 

(4) If at the joint sitting of the two Houses the Bill, with such 
amendments, if any, as are agreed to in joint sitting, is passed by a 
majority of the total number of members of both Houses present and 
voting, it shall be deemed for the purposes of this Constitution to have 
been passed by both Houses: 

Provided that a joint sitting— 

( a ) if the Bill, having been passed by one House, has not been passed 
by the other House with amendments and returned to the House in 

c2—84 
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which it originated, no amendment shall be proposed to the Bill other 
than such amendments (if any) as are made necessary by the delay in 
the passage of the Bill ; 

( b ) if the Bill has been so passed and returned, only such amend¬ 
ments as aforesaid shall be proposed to the Bill and such other amend¬ 
ments as are relevant to the matters with respect to which the Houses 
have not agreed ; 

and the decision of the person presiding as to the amendments which 
are admissible under this clause shall be final. 

(5) A joint sitting may be held under this article and a Bill passed 
thereat, notwithstanding that a dissolution of the House of the People 
has intervened since the President notified his intention to summon the 
Houses to meet therein. 


Other Constitutions 

(A) England .—We have already seen (p. 634, ante) that, subject to the Parlia¬ 
ment Act, 1911, a Bill is enacted only if it is passed in an identical form 8 by both 
the Houses. If, however, one House makes amendments to which the other House 
cannot agree, some means must be devised to overcome the difference. Formally, 
it is sought to be solved by exchange of written messages between the two Houses. 
But in effect, the agreement is reached by informal discussion between the diffe¬ 
rent party leaders or on the intervention of the Cabinet itself which is com¬ 
posed of members from both Houses. 4 Conferences between the two Houses have 
fallen into disuse. 84 

If all this fails and the Cabinet is intent upon the enactment of the measure 
in the face of opposition of the Lords, the procedure under the Parliament Act, 
1911 (p. 635, ante) is resorted to. 

(B) U.S.A .—It has already been noted (p. 635. ante), that in the case of other 
than revenue legislation, the two Houses of the American Congress have equal 
powers, and no Bill which has not received assent of both Houses in the same 
form can become law. Further, there is no provision in the Constitution itself, 
for solving deadlocks or disagreements between the two Houses. The absence of 
constitutional provision has, however, led to the practice of conferences between 
the two Houses. When a Bill has passed either House, it is transmitted to the 
other. If the latter amends the Bill, it must return it to the former for reconsi¬ 
deration of the Bill and for adoption or rejection of the amendments. If the 
former is unable to accept the amendments, either House may propose a joint 
conference and such proposal being agreed to by the other House, each House 
would then appoint representatives on a joint conference committee which, 
meeting in secret, would try to compromise the difference as much as possible. 
The Conference committee has unlimited power over the Bill and may even re¬ 
write it. if necessary. The Committee would then report to the respective Houses 
and the Houses may either accept the report of the committee in whole or reject 
it. If the report of the committee be rejected by cither Houses, there would, of 
course, be an end of the Bill. According to Bryce*— 

"In a contest the Senate usually, though not invariably, gets the better of the House. It 
is smaller, and can therefore more easily keep its majority together its members arc more 
experienced ; and it has the great advantage of being permanent, whereas the House Is a 
transient body.” 

Mav 16th Ed., p. 582. Halsbury. (6) Bryce, American Commonwealth. Vol. 

3rd Ed.. Vol. 28. pp. 393-4. 1, p. 185. 

(5a) May, 16th Ed., p. 835. 
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(C) Australia. —See. 57 of the Australian Constitution Act provides for solu¬ 
tion of a deadlock 7 between the two Houses by means of a double dissolution 
followed by a joint sitting, if necessary. If the House of Representalives passes 
a Bill which the Senate rejects and again after an interval of 3 months passes 
the same Bill and it is again rejected by the Senate, the Governor-General may 
dissolve both the Houses simultaneously. If after the double dissolution, the two 
Houses do not agree on that Bill as passed by the House of Representatives, the 
Governor-General may convene a joint sitting of the Houses, and if the Bill is 
passed by an absolute majority of the members silting together, it will be deemed 
to have been passed. There have been two instances of the application of this 

C revision,—in 1914 and 1951 when the Government had a majority in the House 
ut not in the Senate. 

S. 57 reads as follows— 

“57. If the House of Representatives passes any proposed law, and the Senate rejects 
or fails to pass it, or passes it with amendment' to which the House of Representatives will 
not agree, and if after an interval of three months the House of Representatives, in the same 
or the next session, again passes the proposed law with or without any amendments which 
have been made, suggested, or agreed to by the Senate, and the Senate rejects or fails to 
pass it, or passes it with amendments to which the House of Representatives will not agree, 
the Governor-General may dissolve the Senate and the House of Representatives simultaneously. 
Rut such dissolution shall not take place within six months before the date of the expiry of 
the House of Representatives by cltluxion of time. 

If after such dissolution the House of Representatives again passes the proposed law, 
with or without any amendments which have been made, suggested or agreed to by the 
Senate, and the Senate rejects or fails to pass it, or passes it with amendments to which 
the House of Representatives will not agree, the Governor-General may convene a joint 
sitting of the members of the Senate and of the House of Representatives. 

The members present at the joint sitting may deliberate and shall vote together upon 
the* proposed law as last proposed by the House of Representatives and upon amendments, 
if any, which have been made therein by one House and not agreed to by the other, and 
any such amendments which are affirmed by an absolute majority of the total number of 
the members of the Senate and House of Representatives shall be taken to have been carried, 
and if the proposed law, with the amendments, if any, so carried is affirmed by an absolute 
majority of the total number of the members of the Senate and House of Representatives, 
it shall be taken to have been duly passed by both Houses of Parliament, and shall be 
presented to the Governor-General for the Queen's assent." 

(D) Canada .—In the Canadian Constitution Act, there is no provision for 
resolving a deadlock between the two Houses. Every Bill must be passed by both 
Houses (s. 55) and if the Houses fail to come to an agreement, the Bill is lost. 
But, in practice, agreement is sought to be reached through the medium of con¬ 
ferences of members of the two Houses.* 

(E) Eire. —Arts. 23-24 of the Constitution of Eire, 1937, contain provisions 
similar in principle to those of the Parliament Act, 1911 (of England). The subs¬ 
tance of these provisions is that if a Eill other than a Money Bill is not returned 
to the Dail in such form as the Dail approves within 90 days after being sent to 
the Scanad E ; reann (i.c., the Senate) the Bill will be deemed to have been passed 
by both Houses if the Dail passes a resolution to that effect within 180 days 
thereafter. But if the Prime Minister certifies that a Bill, other than a constitu¬ 
tional amendment, is designed to meet some public emergency,—the President 
may, after consulting the Council of State, abridge the above periods of 90 and 
180 days; but a law so passed shall remain in force only for 90 days from the 
date of its enactment or for such longer time as both Houses may agree upon. 

But the provision in Art. 27 of the Constitution of Eire is novel. It says that 
if a Bill is passed over the head of the Senate by the Dail, under Art. 23 (above), 
the President may, at the request of a majority of Senators and a third of the 
Dail, decline his assent to the Bill on the ground that it is of such national 


(7) The Standing Orders of both Houses 
also provide for conferences between the 
two Houses to prevent deadlocks, but such 
conferences rarely take place,—the only two 
occasions in the past were in 1930 and 1931 


(Nicholas. Australian Constitution. 1952. 
p. 83]. 

(8> Dawson, Government of Canada. 1940, 
p. 420. 
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importance that the will of the people ought to be ascertained. Thereafter the 
Bill shall drop, unless within 18 months of the President’s decision, the Bail 
reaffirms the Bill after a general election, or the Bill is approved by a referendum, 
held under Art. 47 (2). 

(F) Fourth French Republic.— The relevant provision in Art. 20 of the Consti¬ 
tution was amended in 1954. 

Prior to the amendment of 1954, the power of enactment was vested in the 
National Assembly alone so that there was little scope for any ‘deadlock’ between 
the two Houses. 

The amendment of 1954 conferred co-ordinate powers upon the Council except 
on specified matters and, therefore, introduced a procedure for the resolution of 
a deadlock between the two Chambers. The procedure, popularly called ‘shuttle’, 
consisted of several movements of a bill between the two Houses, to and fro, which 
led to the ultimate victory of the National Assembly. 

Art. 20, as amended, provided— 

"All bills arc examined in turn by the two Chambers of Parliament with a view towards 
arriving at the adoption of an indcntical text. 

Unless the Council of the Republic has already examined the bill in its first reading, it 
must make a decision within two months from the date of transmission of a text passed by the 
National Assembly in first reading. 

With regard to budget and finance laws the time at the disposal of the Council of the 
Republic must not exceed the time taken up previously by the National Assembly in its 
deliberation and vote. In case the National Assembly decides on urgency procedure the 
time limit is twice that allowed by the rules of the National Assembly for its debate. 

If the Council of the Republic has not come to a decision within the time provided in 
the preceding paragraphs, the law is ready to be promulgated in the from adopted by the 
National Assembly. «. 

If no agreement has been reached the examination of the bill continues before each 
Chamber. After two readings bv the Council of the Republic each Chamber disposes of ns 
much time for this purpose as has been taken up by the other Chamber in its preceding 
reading, but this period may not be shorter than seven days, or one for the bills envisaged 
by the third paragraph. 

If no agreement ensues within one-hundred days from the transmission of the bill to the 
Council of the Republic for second reading, reduced to one month for budget and finance 
bills and to fifteen days in case of urgency procedure, the National Assembly may legislate 
with finality, either by taking up the last version passed by it or by adopting one or several 
of the amendments to it proposed by the Council of the Republic. , , 

If the National Assembly exceeds or extends its time limit for the examination of bills, 
the time limit for reaching agreement between the two Chambers is increased correspondingly. 

The time limits provided by this present article are suspended during the interruptions 
of the session. They may be extended by decision of the National Assembly." 

The foregoing elaborate provision made a distinction between (a) a failure 
of the Council to arrive at a decision within a specified time-limit; (b) a failure 
to arrive at an agreed text within a specified time limit. 

(a) In the case of an ordinary bill transmitted by the National Assembly to 
the Republic, the bill was taken as passed in the form adopted by the National 
Assembly if the Council failed to arrive at a decision within two months of the 
date of transmission. In the case of budget and finance bills, this period was 
reduced to the period which the National Assembly took in its deliberation and 

vote on the bill. . . . , . , . .... . 

(b) If the Council made a decision within the above time limit, but the two 

Houses failed to arrive at an ‘agreed text’, there followed a process of re-reading 
of the bill in the two Houses, subject to a time limit, which could be extended 
or curtailed by the Assembly. , . 

The net result of the above procedure was that there was no machinery like 
a conference to reach an agreement between the two Houses. The Council could 
onlv interpose delav for a prescribed maximum time-limit and after the lapse of 
that period, the lower House got plenary power to enact the bill by its unilateral 
action. 

(C.) Fifth French Republic. —The deficiency just mentioned has been sought 
to be supplied by the Constitution of 1958 by providing for the meeting of a joint 
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committee of the two Houses for the purpose of resolving differences. The ulti¬ 
mate victory of the National Assembly is, however, ensured in case the joint com¬ 
mittee fails. Art. 45 provides— 

"Every Government or Parliamentary bill shall Int examined successively in the two 
Assemblies of Parliament with a view to the adoption of an identical text. 

When, as a result of disagreement between the two Assemblies it has ban impossible to 
adopt a Government or Parliamentary bill after two readings by each Assembly, or. if the 
Government has declared the matter urgent, after a single reading by each of them, the 
Premier shall have the right to bring about a meeting ol a joint toinuiincc composed of an 
equal number from both Assemblies charged with the task of proving a text on the matters 
still under discussion. 

The text elaborated by the joint committee may be submitted by the Government lor 
approval of the two Assemblies. No amendment shall Ik- admissible extept agreement with 
the Government. 

If the joint committee does not succeed in adopting a loininon text or il this text is not 
adopted under the conditions set forth in the preceding |>aragraph the Government mav. afur 
a new reading by the National Assembly and by the Senate, ask the National Assembly to 
rule definitively. ' In this case, the National Assembly may reconsider either the text clalio- 
rated by the joint committee, or the last text voted by it. modified when the circumstances 
so require by one or several of the amendments adopted by the Senate". 


(II) Japan.— Art. 59 of the Japanese Constitution says— 

"A bill becomes a law on |>assagc by both Houses, except as otherwise provided by the 
Constitution. . , , . , . 

A bill which is passed by the House of Representatives, and upon wlmh the House ot 
Councillors makes a decision different from that of the House of Representative* becomes a 
law when passed a second time bv the House of Representatives by a majority of two-thirds 
ot more of the members present. • 

The provision of the preceding paragraph docs not preclude the House- of Representatives 
from calling for the meeting of a joint committee of both Houses, as provided for bv law. 

Failure by the House of Councillors' to take final action within sixty (60) davs after 
receipt of a bill passed by the House of Representatives, time in 
determined by the House of Representatives to constitute a rejection. 


recess excepted, may be 


Similarly, Art. 60 provides— 

"Upon consideration of the budget, wlu-n the House of Count iilors makes a decision 
different from that of the House of Representatives, and when no agreement can l>v 
even through a joint committee of both Houses, provided for bv law. or "> ,hc case of failure 
by the House of Councillors to take final action within thirty (30) days the period of recess 
excluded, after the receipt of the budget passed by the House of Representatives, the decision 
of the House of Representatives shall be the decision of the Diet. 

The result of these provisions is that though an attempt to dissolve differences 
between the two Houses may he made through a joint committee of both Houses, 
it is the decision of the House of Representatives which shall prevail, after the 
expiry of the prescribed perod of time, whether in the ease of financial or other 

1C8 '8(I)"co„ffriimenl of India Act, 1935 —The Act of 1935 [s. 38 (2). (4)] prescribed 
joint sitting to resolve disagreements between the two Houses, but the summon¬ 
ing of the joint sitting was to be done by the Governor-General acting in his 
discretion’, and at the joint sitting it was the President of the Upper House 
(Council of States) who was to preside. 


India 

Removal of deadlock between the two Houses by joint sitting. 

If we compare the provisions of this article, with those of Art. 197 relating to 
the State Legislature, it will be obvious, that while the English precedent of giving 
predominance to the lower House has been followed in case of difference between 
the two Houses of the State Legislature, the Australian device of joint silting has 
been prccribed for similar difference in the Union Parliament. The reason for 
ibis difference in treatment is that the second Chamber in the Union Parliament. 
viz., the Council of States r epresents the federal principle* and that its composi- 

(9) Constituent Asscmblv Debates, Vol. 

VIII p. 181. 
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non will also be different from the second Chamber of the State Legislatures. The 
Council of States will also differ from the English House of Lords, inasmuch as 
it will largely be an elected body worthy ot not much less respect than the 
House of the People. 


Cl. (1 ): When the sitting would take place. 

Under cl. (I) there is no time limit as to when the sitting would take place. 
It may take place at any time subsequent to the notification, as the President may 
direct and even though a dissolution has taken place after the notification [cl. (5)J. 

Under Sec. 31 (1) of the Government of India Act, 1935, the date of sitting 
was limited by two conditions—( a) it was to be in the next session subsequent to 
the notification ; (b) it was to be after the expiration of 6 months from the date 
of the notification. 

Neither condition restricts the President’s power under the present clause. 

Nor is there any limitation of time within which the President has to exercise 
his power to notify his intention to summon a joint sitting under the present 
Article. The only limitation is that the power cannot be exercised after the 
President has ordered a dissolution of the House of the People, under Art. 85 (2). 
Subject to this, the power to convene a joint session can be exercised by the 
President at any time after any of the contingencies specified in Art. 108 (1) has 
taken place, an<l even after prorogation of the session. 

‘The President may’.—' The word ‘may’ suggests that it is not obligatory upon 
the President to exercise this power whenever any deadlock between the two 
Houses has taken place. If the President docs not summon a joint sitting, there 
is an end of the Bill (not being a Money Bill),— 

(«) if a Bill passed by one House has been rejected by the other House; or 
(b) there has been a ‘final disagreement’ between the two Houses regarding 
amendments, within the meaning of rr. 126, 153 of the Rules of the House of the 
People, or rr. 102, 131 of the Rules of the Council of States. 

Sub-cl. (a): ‘Rejected by the other Houses’. 

The Rules of the two Houses" explain when the House to which a Bill has 
been transmitted by the other House shall be deemed to have ‘rejected* the Bill. 
Rejection takes place if any of the following motions is negatived by the House 
to which the Bill has been transmitted: 

(i) that the Bill be referred to a Select Committee ; 

(ii) that the Bill be taken into consideration ; 

(m) that the Bill as reported by Select Committee be taken into consideration; 
{iv) that the Bill (or the Bill as amended) be passed. 


Sub-cl. (b) I ‘Finally disagreed as to the amendments’. 

As to when the two Houses may be deemed to have ‘finally disagreed* as to 
the amendments to be made in a Bill, we may refer to the Rules of Procedure 
of the two Houses of Parliament" which make this clear. This may be illustrated 
with reference to a Bill which is transmitted to the Council after having been 

passed by the House: , 

(a) The disagreement starts if the Council passes the Bill with amendments, 
and returns the Bill to the House, with the amendments. 

(b) The second stage of disagreement takes place if the House next disagrees 
with the amendments made bv the Council or any of them or the House makes 
further or other amendments in place of those made by the Council, and transmits 
the Bill for the second time to the Council. 

( c ) The third and final stage of the disagreement takes place if the Council 
now insists on the amendm ents which were made by it but not agreed to by the 

(10) R 127 of the Rules of the House; r. (M) Rr. 122-126 of the Rules of the House; 

134 of the Rules of the Council. r. 133 of the Rules of the Council. 
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House. In such a case, the Council would return the Bill to the House for the 
second time with a message that it insists on the amendments to which the House 
has disagreed. On such a return, there is a ‘final disagreement’ for the purposes 

In short, when the originating House gets back a Bill from the other House 
in an unacceptable form for the second time, there is a 'final disagreement 
between the two Houses. The Rules of the Houses do not pro\idc for or con¬ 
template any further proceedings in the Houses thereafter and, as the Rules stand, 
there would be an end of the Bill if. after this stage is reached, the President 
does not summon a joint session. . 

The first occasion to require a joint session arose.when the Kajva Sabha made 
amendments to the Dowry Bill. 1960 which were not agreed to by the Lok Sabha, 
which originated the Bill, and the Rajva Sabha next insisted on such amendments. 
A joint session of the two Houses was. accordingly, summoned by the President 
to be held on May 6, 1961. to discuss the amendments on which the disagreement 
took place. The case thus came within the purview of Proviso (b) to Cl. (1) ot 
Art. 108. 


Sub-cl. (c) : Computation of the period of 6 months. 

Sub-d. (c) is to be read with cl. (2). Sub-cl. (c) provides that the period of 
6 months referred to therein is to he computed from the date of reception of the 
Bill by the House to which it is transmitted. But there is an extension of the 
time if that House is at any time prorogued wihin this period of 6 months or 
stands adjourned for more than 4 consecutive days. In such cases the period 
during which the House stood prorogued or adjourned for more than 4 consecutive 
days shall have to be excluded from the foregoing computation, and the President 
cannot make the notification until the extended period expires. 


Whether the receiving House may pass a Bill after the lapse of six 
months after reception. 

Sub-cl. (c) of Art. 108 (I) is onlv an enabling provision, empowering the Presi¬ 
dent to take a step for resolving a deadlock between the two Houses It docs not 
disable the receiving House to pass the Bill after the lapse of six months, prowded 
the Bill has not lapsed by reason of dissolution °r the President has not already 
notified his intention to convene a joint session under Art. ,( I8 (1). 

The language in cl. (3) also suggests that unless and until the 
notified his intention to summon a joint sitting, it is possible for cither H c 

to ‘proceed further with the Bill'. . , ■ ._ 

Nor do the Rules of Procedure of the Houses impose any such limitation 
For. r. 115 of the Rules of the House of the People and the corresponding r. 1.0 
of the Rules of the Council both provide that notice of a motion that the BUI 
be taken into consideration can be given— 

“at any time after the Bill has been so laid on the Table . 

In fact, the House of the People has passed Bills after an expiry of six months 
from the date of the receipt of the Bills from the Council of States e.g., the 
Indian Railways (Amendment) Bill. 1953; the Railway Stores (Unlawful Possession) 
Bill, 1954. 


Cl. (4): Procedure at the joint sitting. 

Our Constitution differs from the Australian Constitution in not requiring 
an absolute majority of the total number of members of the two Houses (Sec. 57. 
para. 3) for passage of the amendments at the joint sitting. Under our Constitu¬ 
tion a simple majority of the total number of members present and voting at the 
joint sitting will pass the Bill with such amendments as arc agreed to by such 
majority. This will obviously give the House of the People the upper hand. 
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inasmuch as its membership is double that of the Council of States. The Speaker 
of the House of the People shall preside at the joint sitting [Art. 118 (4)j. 

Proviso. 

The object of the Proviso is to prevent the introduction of new matters not 
relating to the final disagreement which led to the joint sitting so as to cause 
further delay in the passage of the Bill. 

Proviso (a) refers to the case mentioned in sub-cls. (a) and (c) of cl. (1) of 
Art. 108. If the House to which the Bill was transmitted did not make any 
amendments to the Bill, but simply rejected the Bill or merely withheld the Bill 
without returning it, the disagreement, obviously, did not arise out of any 
amendments. The difference, in such a case, arose out of the principle of the 
Bill. Hence, at the joint sitting, no amendments can be moved except only 
such amendments as may be necessary by the delay which has intervened since 
it was passed by the originating House. 

Proviso (b) deals with the case referred to in sub-cl. (6) of cl. (1) of Art. 108 
where the disagreement arose because one House made amendments to which 
the other House could not agree. 1 *’ 14 In such a case, amendments would be admis¬ 
sible at the joint sitting, but only such amendments as arc ‘relevant’ to the amend¬ 
ments with respect to which the Houses did not agree, 1 *’ 13 and the decision of the 
person presiding at the joint sitting as on the question of such relevancy shall 
lie final. 

Other matters relating to the procedure at a joint sitting are to be laid down 
in rules made under Art. 118 (3) [sec post). 


Cl. (5): Dissolution after notification cannot prevent joint sitting. 

This clause is complementary to the provision in Cl. (5) of Art. 107, ante. 
When the President notifies hi< intention to summon a joint sitting under Cl. (I) 
of Art. 108. a subsequent dissolution will not cause the Bill to lapse nor to stand 
in the way of the joint silting. It is obvious, however, that the proviso in cl. (5) 
can operate only so long as the election of a fresh Parliament has not taken place. 

Of course, as cl. (1) provides, if the Bill has already lapsed by reason of a 
dissolution, before the President has notified his intention to summon a joint sitting, 
a joint sitting cannot be summoned thereafter, so as to revive the lapsed Bill. 

INDEX TO COMMENTS 

ARTICLE 108. 

°'!a) EncUxnX , 66-\ (B) U.S.A.. 667; (C) Australia. 667; (D) Canada. 667; (E) Eire, 667; 
(F) Fourth French Republic. 668 ; (C) Fifth French Republic, 668 ; (H) Japan. 669 ; (I) Govern¬ 
ment of India Act. 1935, 669. 

Removal of deadlock between the two Houses by joint sitting. 669. 

Cl. (I): When the sitting would take place. 670; 'The President may', 670. 

Su"b-d. (a) ‘Rejected by the other House’, 670 ; 

Sub-cl. (b) ‘Finallv disagreed as to the amendments'. 670 ; 

Sub-cl. (c) Computation of the period of 6 months. 671 ; Whether the receiving House 
mav pass a Bill after the lapse of six month* after reception. 671. 

'Cl. (4) Procedure at the joint sitting. 671 ; Proviso. 672. 

Cl. (5) Dissolution after notification cannot prevent joint sitting. 672. 

Special procedure in res- 109. (1) A Money-Bill shall not be introduced 
pcct of Money Bills. in the Council of States. 

(2) After a Money Bill has been passed by the House of the People 
it shall be transmitted to the Council of States for its recommendations 

(14) The Dowry Bill. I960, referred to at 
p. 671, ante, fell under this Proviso. 


(12-13) Together with such formal amend¬ 
ments as may be necessary an account of the 
delay in the passing of the Bill. 
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and the Council of States shall within a period of fourteen days from 
the date of its receipt of the Bill return the Bill to the House of the 
People with its recommendations and the House of the People may 
thereupon either accept or reject all or any of the recommendations of 
the Council of States. 

(3) If the House of the People accepts any of the recommendations 
of the Council of States, the Money Bill shall he deemed to have been 
passed by both Houses with the amendments recommended by the 
Council of States and accepted by the House of the People. 

(4) If the House of the People docs not accept any of the recommen¬ 
dations of the Council of States, the Money Bill shall be deemed to have 
been passed by both Houses in the form in which it was passed by the 
House of the People without any of the amendments recommended by 
the Council of States. 

(5) If a Money Bill passed by the House of the People and trans¬ 
mitted to the Council of States for its recommendations is not returned 
to the House of the People within the said period of fourteen days, it 
shall he deemed to have been passed by both Houses at the expiration 
of the said period in the form in which it was passed bv the House of 
the People. 


Other Constitutions 

(A) England .—The rule that Money Bills may originate only in the House of 
Commons is not sanctioned by any statute hut is the result of constitutional 
struggle between the two Houses culminating in the resolution of the Commons 
in I678* 3 that all aids and supplies arc the sole gift of the Commons. But the 
Lords could still freely amend or reject Money Bills passed bv the House of 
Commons. This has been put a stop to by the Parliament Act. 1911. under which 
the Lords can neither amend nor reject a Money Bill : they can at most prevent 
a Money Bill being passed for a period of one month. Sec. i (1) of this Act says— 

"If a Money Bill, having been framed by the Commons and sent to the Lords at least one 
month before the end of the session, is not passed by the Lords without amendment, within 
one month after it has been sent up. the Bill, unless the Commons direct to the contrary, shall 
be presented to the King and become a statute on receipt of the Roval Assent without the 
consent of the Lords”. 

It is to be noted, however, that the above provision is applicable only to Bills 
which arc certified by the Speaker as Money Bills. If a 'financial’ Hill is not so 
certified, it may become law only with the assent of the House of Lords, as an 
ordinary Bill. 14 

It is to be noted that the provision also gives power to the House of Commons 
to ‘waive their privilege’, and by virtue of this provision, it has been possible for 
the House of Commons to agree to amendments made by the House of Lords to 
‘Money Bills’ as are verbal or consequential in nature or are necessary owing to 
lapse of time. ,T 

(B) US.A. —Art. I. Sec. 7 (I) of the Constitution says— 

"All bills for raising revenue shall originate in the House of Representatives ; but the 
• cnatc may propose or concur with amendments as on other bills." 

Thus, excepting the power of initiation, the Senate has equal powers over 
revenue bills. There is no difference as regards appropriations bills. 

IJS) 0678) 9 C.J. 235, 509. denied bv the privileges of the Commons 

(16) Except that in the case of bills re- [Mnv. 15th Ed. pp. 783. 785-8). 

ating to the ‘aids and supplies', the Lords' (17) Halsburv. 3rd Ed.. Vol. 28. p. 309; 

K 1 of initiation and amendment are 16th Ed., p. 813. 

C2—85 
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Even the expression ‘revenue bill’ has been construed to refer only to bills 
to levy taxes and not to include bills which incidentally yield revenue. 1 * 

(C) Canada. —Sec. 53 of the Br. North America Act says— 

“Bills for appropriating any part of the public revenue, or for imposing any tax or impost, 
shall originate in the House of Commons." 

So Money Bills may originate only in the House of Commons (lower House), 
but the Senate can amend them. On this point, there has been a controversy 
between the two Houses in Canada which has not yet been finally settled. The 
House of Commons has made a Standing Order (S.O. 61) which claims that all 
bills for aids and supplies shall not only originate in the House of Commons but 
shall not be ‘alterable by the Senate’. The Senate contends that the Constitution 
Act simply provides that such bills must originate in the Commons but does not 
take away the right of the Senate to amend, them like any other bill. Hence, 
the Senate has freely exercised its right to amend money bills and though it has 
never openly rejected a money bill, it has made serious amendments and the 
House of Commons has been obliged to accept the amendments. 

The position in Canada, thus, differs from that in England. 

By convention, however, the Senate has never claimed the right to increase 
an item of supply or revenue except at the instance of the Government. 

(D) Australia.— The Senate may neither originate nor amend Money Bills. It 
may only suggest amendments. 

S. 53 of the Constitution Act provides— 

"Pronosed laws appropriating revenue or moneys, or imposing taxation, shall not originate 
in the Senate But a proposed law shall not be taken to appropriate revenue or monevs. or to 
Impose taxation, bv reason only of its containing provisions for the .mpos.t.on or appropriation 
oT^nc,'or other pecuniary pcnal.icr. or to, .he demand or payment or approbation of fee. 

f0r 1” no. or proposed law, appropriating 

amend any proposed to ,o the Homo of Representative, any proposed law 

which the Senate mVtv no. amend, reducing, bv menace, the „m,„mn or amendment of anv 
Ucm, or provision, therein. And the House If " ,W " to *’■ ma '" a " y 

of power ** .he HO u,e * 

Representatives in respect of all proposed laws. 

In practice, the suggestions of the Senate for amending Money Bills arc usually 
honoured bv the House of Representatives. 

In this connection, it should be noted that the scope of s. 53. denying the 
Senate direct power to amend a Money Bill, .s limited bv the provisions of ss. 54 
and 55 which provide that the annual appropriation Bill or a Bill imposing . 
taxation shall deal “onlyT with such appropriation or taxation. If such Bill 
contains any other matter, the provisions containing such other matters shall be 

invalid. E . re __ An 2i 0 f the Constitution of 1937 provides— 

“1 m Money Bills shall be initialed in Dail Eireann only. 

(2) Every Money Bill passed by Dail Eireann shall be sent to Senad E.reann for its 

recommendations. Scanad Eireann for its recommendations shall, at the 

• 2 V ( . Lriod not lonerr than 21 days after it shall have been sent to Scanad E.reann. 

Spurned «o fill Eireann. which may accept or reject all or any of the recommendat.ons of 

Slcanad Eireann. Monev Bill is not returned by Scanad Eireann to Dail Eireann within such 
,, davs or is returned within such 21 days with recommendat.ons which 

not accept' it shall be deemed to have been passed by both Houses at the exp,rat,on of the 
said 21 days." 


(18) Corwin. 
1953. p. 102. 

(19) Dawson. 
1949. pp. 349-50. 


Constitution 

Government 


of the U.S.A., 
of Canada. 


(20) R. v. Barecr. (1908) 6 C.L.R. 411 ; 
Cadbury v. Fed. Commr., (1944) 70 C.L.R. 
362 (373). 
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(F) Fifth French Republic.—Ait. 47 of the Constitution of 1958 provides— 

“The Parliament shall pass finance bills under the conditions stipulated by an organic 

Should the National Assembly fail to reach a decision on first reading within a time limit 
of forty days after a bill has been filed, the Government shall refer it to the Senate, which 
must rule within a time limit of fifteen days. The procedure set forth in Art. shall then 
be followed. . . , , 

Should Parliament fail to reach a decision within a time limit ot seventy uays, me 
provisions of the bill may be enforced by ordinance . . . 

(G) Japan.— Art. 60 of the Japanese Constitution provides— 

“The budget must first be submitted to the House of Representatives. 

Upon consideration of the budget, when the House of Councillors makes a decision 
different from that of the House of Representatives, and when no agreement can be reached 
even through a joint committee of both Houses, provided for by law, or in the case of failure 
by the House of Councillors to take final action within thirty days, the period of recess ex¬ 
cluded. after the receipt of the budget passed by the House of Representatives, ihc decision of 
the House of Representatives shall be the decision of the Diet.' 

(H) Government of India Act, 193S.-Scc Sec. 37. reproduced under Art. 117, 

The Act made no distinction between money Bills and other financial bills’. 

All financial bills, including money Bills were governed by s. 37. 


India 


Art. 109 s Procedure regarding Money Bills. 

While Arts 107-8 deal with the procedure in the two Houses as regards Bills 
other than Money Bills. Arts. 109-110 lay down the procedure for Money Bills. 
A Money Bill is to originate only in the lower House, following the procedure 
obtaining throughout the Parliamentary system. Our Council of States shall 
also have no power to reject or amend a Money Bill. It shall only have the 
power to suggest recommendations, which may or may not be accepted by the 
House of the People. This idea of suggesting recommendations is taken from the 
Constitutions of Australia and Eire. The Lnglish House of Lords has no such 
power of suggesting amendments, but it may interpose a delay of one month. 
But the power of our Council of States to interpose delay is shorter,—it is fourteen 
days (Cl. (5)1. If it fails to return the Bill to the House of the People within 14 
days of its receipt of the Bill, the Bill will be deemed to have been passed by both 
Houses, at the expiration of that period. 

So, the power and control of the House of the People over Money Bills shall 
be absolute, though it has been given the opportunity of having the views of the 
other Chamber. 

The restriction imposed upon the powers of the Council of States by els. 
of Art. 109 is, however, controlled by the provisions of Art. 110 which defines 
what is a 'Money Bill’. Though by cl. (3) of Art. 110, the Speaker is given the 
final authority to decide whether a Bill is a Money Bill or not, the Speaker's 

E >wer is, obviously, controlled by the provisions of cl. (1) of Art. 110 of the 
onstitution itself which says that a Bill will be a ‘Money Bill’ only if it deals 
solely with the matters enumerated in cl. (1) or any of them. If the Bill contains 
any other matter, it should not be certified by the Speaker as a Money Bill so 
as to deprive the Council of States of its normal power to amend or to reject. 


Cl. (1) : Introduction of Money Bills. 

This clause lays down that a ‘Money Bill’, as defined in Art. 110, can only 
be introduced in the House of the People. This feature, however, docs not 
belong solely to ‘Money Bills’ as directly come under any of the sub-clauses of 
cl. (1) of Art. 110 but belongs also to other financial bills which provide for any 
of the matters specified in any of the sub-clauses of cl. (1) of Art. 110 but which 
arc not ‘Money Bills’ according to the definition contained in that Article because 
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they do not .deal only with such matters but also include other noil-financial 
clauses [Art. 117 (1), post]. 

Cls. (2)-(5) : Stages after introduction. 

These clause lay down the special incidents which belong to ‘Money Bills’ 
as defined in Art. 110. In short, these special incidents are that the Council of 
States has no power to reject a Money Bill and also that it cannot directly 
amend a Money Bill. It can only make recommendations to the House of the 
People to amend such Bill, which may or may not be accepted by the House of 
the People. 

When a Money Bill is transmitted by the House of the People to the Council 
of States, the Council may take any of these courses: 

(i) As cl. (2) makes it clear, the Council shall have no power to reject such 
Bill; it can only make recommendations for amendment within 14 days of its 
receipt in the Council. 21 The period of 14 days is to be computed from the date 
of its receipt in the Council and not from the date when it is laid on the Table 
of the Council [under R. 162 of the Rules of the Council). 

(ti) If the Council recommends amendments and the House accepts any of 
the amendments so recommended, 22 the Bill is deemed to have been passed by 
Parliament with such amendments only as ha\c been accepted by the House 
out of the recommendations of the Council, and thereafter it shall be presented 
to the President for his assent under Art. III. 

(in) If the Council recommends amendments but the House does not accept 23 
any of the recommendations, the recommendations of the Council shall be wholly 
nugatory, and the Bill shall be deemed to have been passed by Parliament in 
the form in which it had been passed by the House before transmission to the 
Council, and thereafter it will be presented to the President for his assent under 

Art. HI. , . . . . 

(w) If the Council docs not make any recommendations but simply returns 
the Bill to the House of the People within 14 clays, no problem arises because 
that means that the Bill is in fact passed by both the Houses. 21 

(v) If, however, the Council does not take any of the foregoing steps but 
simply sits upon the Bill, there is a likelihood of a deadlock. Cl. (5), however, 
prevents such a deadlock by providing that in such a case, on the expiration of 
14 days from the date of receipt of the Bill in the Council, 21 the Bill shall be 
deemed to have been passed by both Houses in the form in which it had been 
passed by the House, and then presented to the President for his assent. 

Rules of Procedure for the passing of Money Bills. 

The Rules of Procedure of the two Houses of Parliament in relation to Money 
Bills should now be referred to by way of illustrating the constitutional provisions, 

discussed above. , , 

(i) When a Money Bill is passed by the House of the People, it is transmitted 
to the Council of States with the Speaker’s certificate endorsed on the Bill. 25 

(21) If the Bill is transmitted by the 
House at a time when the Council is not 
in session and is not due to reassemble 
within a period of 14 days, the effect of such 
transmission would be to deprive the Coun¬ 
cil of any opportunity to discuss the Bill. 

In order to avoid such an unwholesome 
situation, the House has adopted a practice 
of withholding the transmission until the 
Council reassembles in cases where a Money 
Bill is passed by the House at a time when 
the Council is not in session ((1955) H. P. 

Deb.. Vol. V. 8951-31. It is because of this 
practice that the Travancore-Cochin (vote 
on Account) Bill. 1956 could not be trans¬ 
mitted to the Council of States (while it was 


not in session) and an Ordinance had to be 
promulgated to give effect to the Bill. 

(22) The Travancore-Cochin (vote on 
Account) Bill, 1956 is an instance when the 
Council made a recommendation for amend¬ 
ing a Money Bill and such recommendation 
was accepted by the House [L.S. Deb. (II), 
dated 3-5-56J. 

(23) So far there has been no such ins¬ 
tance (r. 108, Rules of the House of the 
People). 

(24) The motion is—‘that the Bill be re¬ 
turned’ (r. 103 of the Rules of the House]. 

(25) Proviso to R. 96 (2) of the Rules of 
the House. 
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(it) When the Bill so transmitted is received in the Council, the following 
procedure takes place in the Council. 

R. 186 of the Rules of die Council provides— 

-186. (I) A Money Bill passed by the House and transmitted io die Council shall, as 

S °° n (2) S The* Chairnian! d in n consuliaiion with ilic Leader ol the Council, shall within '"° d *'>* 
of the Bill being so lu.d on the Table allot a day or days or ,»a.t ol a day lor ,hc . ,:V, V/' , " 

of all or any of the stage* involved in the consideration and return of the BiH by the 

Council including the consideration and passing ol amendments. if any, to the Bill. 

(3) When such an allotment has been made, the Chairman shall at the uj»| h>ii|' , cd h,, ‘" 

on the allotted day or the last ol the allotted days, as the case may be. for 1 v u J « C 
questions necessary to disjn.se of the outstanding matters in connection with the stage 
stages tor which a day or days or |>ari ol a day has Inen allotted. u;n 

(4) After the motion that the Bill be taken into consideration has been carnc I, the Bill 

shall be taken up clause by clause. A. this stage amendments to be monimcmkcl to the 
House may be moved to the Bill and the provisions ol the Rules of the Council regarding 
consideration of amendments to Bills shall apply. 

(5» Alter the Bill has l>ccn considered clause by clause and the amendments, il any, 
have been disposed of. the Member in charge ol the Bill shall move 'l'’' 1 ‘l'. 1 ' ^eulrncd 

(6) When the motion that the Bill he returned has been carried, the Bill shall he «^urncd 
to the House, in the case where the Council docs not make any ecc 1 * 1 ,j* 
message that the Council has no recommendations to make to the House in regard1 to the BUI, 
and in the case where any amendments have been recommended by the Council, with a 
message intimating to the House the amendments >o recommended. 

(7) On a Bill being introduced in the Council or at any subscqucnt stage, '‘ •‘ objcctioii 

is taken that a Bill is a money Bill within the meaning of Article 110 and should not be 
proceeded with in the Council, the Chairman shall if he holds the objection valid direct that 
lurthcr proceedings in connection with the Bill be terminated. . . . . .. 

(8) ft the Chairman has any doubt in regard to the validity of the objee /*.*„*' 
refer the matter to the Speaker whose decision on the question shall he final m accordance 
with Article 110 (3) of the Constitution." 

(««*’) When the Bill so returned by the Council is received back in the House, 
the following procedure takes place: 

Rr. 103-8 of the House provide— 

103. If a Money Bill passed by the House and transmitted to the CouncilI ui returned 
io the House without recommendation the message to that effcct sha11 1 k J C P™ ‘ J d 
House by the Secretary and the Bill shall l»c presented to the Y *rc>ullent f«°r I s as w J ?nl ' . 

104. If a Money Bill passed by the House and transmitted to the Council is rejuriitd 
to the House with amendments recommended by the Council, it shall on receipt be laid 
the Table. 


the 

aftc 

that 


105 After the Bill with amendments as recommended by the Council has been laid on 
Table any Minister in the case of a Government Bill, or in any other case any member, 
let g?v?ngtlo^ dS V nidee. or with the content of the Speaker without notice, may move 
at the amendments recommended by the Council be taken into consideration. 

m* .c .. -•— t) )a ( t|, c amendments as recommended by the Council be ta 


106. If a motion that the amendments as rccommcnuc. uy u.c ’ mt ° 

consideration is carried, the Speaker shall put such amendments as r^n'mended hy ,hc 
Council to the House in such manner as he thinks most convenient for •«* conMdcfanon. 

107. If the House accepts any amendment or amendments as recommended b\ the 

Council, the Bill shall be deemed to have been passed by both the with the amend, 

mem or amendments recommended by the Council and accepted by the House and a message 
to that effect shall be sent to the Council. 

108. If the House does not accept any of the recommendations of the Cowicil, the Bill 
shall be deemed to hate been passed by both the Houses ,n the form uhich i f was passed 
by the House without any of the amendments recommended J>y the Council and a message 
to that effect shall be sent to the Council." 


INDEX TO COMMENTS 


U.S.A.. 673 : (C) 
675 ; (G) Japan. 


ARTICLE 109. 

Other Constitution : 

(A) England. 673 ; (B) 

(F) Fifth French Republic. 

India : 

Art. 109: Procedure regarding Money Bills, 

Cl. (1): Introduction of Money Bills, 675. 

Cl. (2)-(5): Stages after introduction. 676; Rules 
Bills. 676. 


Canada. 674 ; (D) Australia. 674 ; (E) Eire. 674 
675 : (H) Government of India Act, 1935. 675. 


675. 


of Procedure for the passing of Money 



678 


The Constitution of India 


[Part V 


Definition of 
Bills.” 


110. (1) For the purposes of this Chapter, a Bill shall be deemed 
to be a Money Bill if it contains only provisions 
Money dealing with all or any of the following matters, 
namely— 

(a) the imposition, abolition, remission, alteration or regulation of 
any tax ; 

(&) the regulation of the borrowing of money or the giving of any 
guarantee by the Government of India, or the amendment of the law 
with respect to any financial obligations undertaken or to be undertaken 
by the Government of India ; 

(c) the custody of the Consolidated Fund or the Contingency 
Fund of India, the payment of moneys into or the withdrawal of moneys 
from any such Fund ; 

(d) the appropriation of moneys out of the Consolidated Fund 
of India ; 

(e) the declaring of any expenditure to be expenditure charged on 
the Consolidated Fund of India or the increasing of the amount of any 
such expenditure ; 

(/) the receipt of money on account of the Consolidated Fund of 
India or the public account of India or the custody or issue of such 
money or the audit of the accounts of the Union or of a State ; or 

(g) any matter incidental to any of the matters specified in 
sub-clauses (a) to (/). 

(2) A Bill shall not be deemed to be a Money Bill by reason only 
that it provides for the imposition of fines or other pecuniary penalties, 
or for the demand or payment of fees for licences or fees for services 
rendered, or by reason that it provides for the imposition, abolition, 
remission, alteration or regulation of any tax by any local authority or 
body for local purposes. 

(3) If any question arises whether a Bill is a Money Bill or not, 
the decision of the Speaker of the House of the People thereon shall 


be final. 

(4) There shall be endorsed on every Money Bill when it is trans¬ 
mitted to the Council of States under article 109, and when it is 
presented to the President for assent under article 111, the certificate 
of the Speaker of the House of the People signed by him that it is a 
Money Bill. 


Clauses (l)-(2). 


Other CoNsmvnoNS 

(A) England.—A Money Bill is defined in Sec. 1 (2) of the Parliament Act, 
1911, as follows: 

-A Moncv Bill means a public Bill which, in the opinion of the Speaker of the House ot 
Commons contains on/y provisions dealing with the following topics: — 

Commons, coi f remission alteration, or regulation of taxation ; 

imposition’ for^y financial purposes of charges on the Consolidated Fund, or on money 
•ided bv Parliament, or the variation of such charges . 


prov 


appropriation, receipt, custody, issue or audit of accounts of public money ; 
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raising or guarantee of any loan or the repayment thereof ; or 
subordinate matters incidental to the above topics or any of them. 

Bills relating to rates or loans raised by local authorities are to be regarded as Money 
Bills.” : • • 


(B) Australia. —In the Australian Constitution Act, there is no specific pro¬ 
vision defining a ‘Money Bill' as such, but that purpose is served (as has been 
already stated at p. 674, ante) by ss. 54-5 which provide as follows: 

"54. The proposed law which appropriates resenuc or money for the ordinary annual 
services of the Government shall deal only with such appropriation. 

55. Laws imposing taxation shall deal only with the imposition of taxation, and any 
provision thereiu dealing with any other matter shall have no effect." 

(C) Eire. —Art. 22 (1) of the Constitution of 1937 says— 

"1. (I) A Money Bill means a bill which contains only provisions dealing with all or any 

of the following matters, namely, the imposition, rcp.al. remission, alteration or regulation of 
taxation ; the imposition for the payment of debt or other financial purposes of changes on 
public moneys or the variation or repeal of any such charges ; supply ; the appropriation, 
receipt, custody, issue or audit of accounts of public money ; the raising or guarantee of any 
loan or the repayment thereof ; matters subordinate and incidental to these matters or any 
of them. 

(2) In this definition the expressions •taxation’, ‘public money’ and ‘loan’ respectively do 
not include any taxation, money or loan raised by local authorities or bodies for local purposes." 

(D) Ceylon. —S. 31 (2) of the Ceylon (Constitution) Order in Council, 1946 
defines a ‘Money Bill' as follows: 

". . . ’Money Bill’ means a Public Bill which contains only provisions dealing with all 
or any of the following subjects, that is to say. the imposition, repeal, remission, alteration 
or regulation of taxation ; the imposition for the payment of debt, expenses of administration 
or other financial purposes of charges on the Consolidated Fund or any other public funds 
or on moneys pro\idcd by Parliament, or the variation or repeal of any such charges ; the 
grant of money to the Crown or to any authority or person, or the variation or revocation 
of any such grant ; the appropriation, receipt, custody, investment, issue or audit of accounts 
of public money: the raising or guarantee of any loan or the repayment thereof, or the 
establishment, alteration, administration or abolition of any sinking fund provided in con¬ 
nection with any such loan ; or any subordinate matter incidental to any of the aforesaid 
subjects. 

In this sub-section the expressions ‘taxation’, ‘debt’, ‘public fund’, ‘public money’ and 
‘loan’ do not include any taxation imposed, debt incurred, fund or money provided or loan 
raised, by any local authority." 

The italicised words arc improvements upon the English definition (Parliament 
Act, 1911), quoted above. 

(E) Government of India Act, 1935. —Sec. 37 of the Government of India Act, 
1935, provided— 

"(I) A Bill or amendment making provision- 
fa) for imposing or increasing anv tax ; or 

(b) for regulating the borrowing of money or the giving of any guarantee by the Federal 
Government, or for amending the law with respect to any financial obligations undertaken or 
to be undertaken by the Federal Government ; or 

(c) for declaring any expenditure to be expenditure charged on the revenues of the 
Federation, or for increasing the amount of any such expenditure, 

shall not be introduced or moved except on the recommendation of the Governor-General. 

(2) A Bill or amendment shall not lie deemed to make provision for any of the purposes 
aforesaid by reason only that it provides for the imposition of fines or other pecuniary penalties, 
or for the demand or payment of fees for licences or fees for services rendered.’’ 


India 


Clause (1). 


Definition of a Money Bill. 

These two Clauses adopt the definition given in the Parliament Act, 1911, 
and in Sec. 37 of the Government of India Act, 1935, with some verbal changes. 
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extraneous provision. This is to safeguard the Upper House against an abuse of 
this provision by the lower House, by treating ordinary bills as Money Bills, 
adding to them some financial clause. 1 Bills which do not contain such financial 
provisions only, but include general as well as financial provisions, are dealt with 
by Art. 117, post. It is on this ground that the English Speaker has sometimes 
refused to certify even annual Finance Bill as a Money Bill. 2 

Sub-cl. (a). — ‘Tax’ in this clause excludes taxes imposed by any local 
authority or body for local purposes. This is made clear by Cl. (2), which 
corresponds to the 2nd paragraph of Sec. 1 (2) of the (English) Parliament Act, 
1911. Though a Bill for reduction or abolition of a tax will be a Money Bill, 
it would not require the President’s recommendation for its introduction [Proviso 
to Art. 117 (1), post J. 

‘Imposition of a tax’.—A law- ‘imposing’ a tax is one which in itself and by 
itself impose a tax ; it docs not necessarily comprehend every law which deals 
with taxation. 3 A statute which prescribes that there shall be a certain tax 
bearing the rates and conditions to be prescribed later, is a law imposing the tax, 4 
for, in order to be a taxing statute it need not be complete as to the rate, or 
subject matter or person to be taxed. On the other hand, a statute by which the 
tax is thus subsequently assessed, or by which the imposing statute is interpreted 
is not a statute ‘imposing’ a tax. 4 Imposition of a tax and collection of a lax 
arc not identical; hence a statute containing procedural or punitive provisions 
framed to secure the collection of a tax imposed, is not a tax relating to imposi¬ 
tion of a tax.* Where the substantive object of a statute is not the raising of 
money, but the regulation of a certain line of conduct, 1 or the imposition of a 
penalty or exaction for departure from a specified course of conduct in business, 
it is not a statute imposing a tax.* 

But a statute which imposes a tax docs not lose that character simply because 
it lays down certain conditions precedent to liability under the statute.* For, 
a tax may be imposed absolutely or conditionally.* 

Sub-cl. (b).— As to ‘borrowing’ or ‘giving’ guarantee by the Government of 
India, see Arts. 292 and 293 (2). post. 

Sub-cl. (c). —As to the Consolidated and Contingency Funds, see Arts. 266-7, 
post. 

Sub-cl. (d).— See Arts. 114. 266 (3). post. 

‘Appropriation’. —The word ‘ appropriation’ in this Article is used in the same 
sense as in Aits. 114 and 266 (3). It should be distinguished from mere ‘expenditure’. 

If a bill merely involves expenditure and imposes liability upon the Government, 
it will come under Art. 117 (3). What the present sub-clause and.Arts. 114 and 
266 (3) mean is a Bill which names a particular service and specifically authorises 
the issue of money out of the Consolidated Fund for that service. 10 

Sub-cl. (e). —Under Art. 112 (3) (g). additional items of expenditure may be 
charged on the Consolidated Fund bv legislation. Such Bills will come under the 
present clause. So also bills for increasing any amount already charged. 

Sub-cl. (f). -See Arts. 266 (l)-(2); 149-151, post. 

Sub-cl. (g) : ‘Any matter incidental to’. —This sub-clause modifies the 
effect of the word ‘only’ in cl. (1). It means that the inclusion of any other matter 


(1) See the use of this word in Sec. 1 of 
the Parliament Act, 1911 : in Secs. 53-54 of 
the Australian Constitution Act and the 
observations in Cadbury. Ltd. v. Fed. Com - 
missioners, (1944) 70 C.L.R. 362 (373); Hood 
Phillips. 1952. p. 1610. 

(2) May. 16th Ed., pp. 819-20. 

(3) Crispin 6* Son V. Co op. Farmers. 
(1916} 21 C.L.R. 205. 

(4) Br. Imperial Co. v. Federal Commr.. 

(1926} 38 C.L.R. 153. 


(5) Br. Imperial Co. v. Federal Commr., 
(1926) 38 C.L.R. 153. 

(6) Wynes. Legislative and Executive 
Powers, p. 167. 

(7) R. v. Barger, (1908) 6 C.L.R. 41. 

(8) Bailey v. Drezel Furniture Co., (1914) 
17 C.L.R. 665. 

(9) Nott Bros. Ltd. v. Barkley, (1925) 96 
C.L.R. 20. 

(10) Cf. Pari. Deb.. 12-4-51, cols. 6727-8. 
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would not make a Bill other than a Money Bill if such other matter is 'incidental' 
to any of the matters enumerated in any of the sub-cls. (a) to (/). This is in 
consonance with the general doctrine of* ‘ancillary powers’ (see under Part XI, 
post]. Thus, the ‘imposition’ of a tax cannot be effective unless the mode of 
assessment is also provided in the law. Hence, a Bill for imposition of a tax would 
remain a Money Bill even though it contains clauses prescribing the mode of or 
machinery for assessment of the tax. It is to be noted that while in the 
Parliament Act, 1911, the expression used is ‘subordinate matters incidental 
to’, the expression used in the present sub-clause is—‘any matter incidental to’. 
The idea, probably, was to liberalise the present sub-clause. 

Clause (2). 

What are not Money Bills. 

Cl. (2) is in the nature of an exception* to Cl. (I) (a) and enumerates certain 
levies which might otherwise have been comprised within the words ‘tax’ or 
‘regulation of tax* within the purview of Cl. (1) (a). It specifically says that even 
though a Bill exclusively contains provisions relating to the following matters, 
it will not be a Money Bill: 11 

(i) The imposition of fines or other pecuniary liabilities, even though such 
imposition be tor the purpose of enforcing the provisions of another Bill or Act 
imposing a tax ; 

(if) The demand or payment of fees for licences ; 

(iii) The imposition of fees for services rendered ; 

(iv) The imposition, abolition, remission, alteration or regulation of any tax 
by any local authority or body for local purposes. 

It is to be noted that these very items arc also enumerated in Cl. (2) of 
Art. 117, by way of exception to Cl. (I) of that Article. 

‘Feet’. 

The fees which are excluded from the definition of ‘Money Bill’ by Cl. (2) 
arc fees levied by the State Government or its administrative agencies other than 
instruments of Local Self-Government, because municipal taxation, as a whole, is 
outside the defintion of ‘Moncv Bill’."* 

The condition for the exclusion of a fee levied by such authority is that it 
must be a fee for a licence or a fee for services rendered. ,,m It would, therefore, 
not include a tax, such as an excise duty, which is sought to be levied through 
the medium of a licence fee. 11 * 


Clauses (3)-(4). 
Other Constitutions 


(A) England .—The relevant provisions of Sec. 1 (3) of the Parliament Act, 
1911, arc— 

"There shall be endorsed on a Moncv Bill when sent up to the Lords, and when presented 
to the King for assent, a certificate signed by the Speaker that the Bill is a Money Bill Before 
so certifying the Speaker is to consult, if practicable, two members to be appointed from the 
Chairman's panel at the beginning of the session by the Committee of Selection." 


Sec. 3 of the Act says— 

"The Speaker's certificate shall be conclusive for all purposes, and shall not be questioned 
in any Court of law." 


(B) Eire.—See. 22 (2) of the Constitution of Eire introduces a novel provision 
by making over the question, whether a bill is a Money Bill or not, to a Com- 


(11) Such Bills will not also be 'financial 
bills’ within the meaning of Art. 117, bv 
reason of Cl. (2) thereof fscc p. 719, postJ. 
and will not, accordingly, require the Pre- 

C2—86 


sident's recommendation for introduction 
((1954) H. P. Deb.. Vol. IV. 6358-631- 

(1 la) Corporation of Calcutta v. Liberty 
Cinema, A. 1965 S.C. 1107 (1180). 


682 


The Constitution of India 


[PartV 


mittee of both Houses. Subject to this, the Chairman of the Dail has final 
authority. 

(C) Government of India Act , 1935 .—See s. 37 under Art. 117, post. 


India 

Speaker's decision and Certificate. 

Cl. (3) follows See. 3 of the Parliament Act, 1911, but is better drafted in so 
far as it makes it clear that not only the certificate of the Speaker to be ultimately 
endorsed on the Bill, but the initial decision of the Speaker is also final. 

Sec. I (3) of the Parliament Act, 1911, further provides that in coming; to this 
decision, the Speaker shall “consult, if practicable, two members to be appointed 
from the Chairman’s Panel at the beginning of the session by the Committee of 
Selection.” There is no provision corresponding to this in the Indian Constitution. 
So, the Speaker, in India, is entitled to make the decision on his sole authority and 
discretion. 12 

Now as to the Speaker’s discretion,—it is to be noted that in England, the 
Speaker’s decision has not always been as might have been expected, in view of the 
statutory definition of Money Bills in the Parliament Act. Thus,— 

• In practice, there have been Bills which would at first sight appear to be 'financial’, but 
which have not been certified by the Speaker as Money Bills ; even tnc annual Finance Bill is 
sometimes not so certified. The converse is equally true, and Bills which do not appear to 
be financial have been certified as Money Bills. . . 

Of course, in making the decision, the Speaker should observe the provisions 
of Cl. (1), but when he makes his decision, his decision, cither way, is unquestion¬ 
able anywhere, on any ground. 

The Speaker gives his certificate by an endorsement at the foot of the Bill 
as follows— 

“I hereby certify that this Bill is a Money Bill within the meaning of Art. 110 of the 
Constitution of India." 1 * 

If the question as to whether a Bill is a Money Bill arises in the Council of 
States, and the Chairman entertains any doubt, he should refer the question to 
the Speaker for his decision. 1 * 
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(12) In practice, the Speaker consults the 

Law Ministry before recording his decision 
whether a Bill is a Money Bill or not but 
he is not bound to consult anybody. (L S. 
Deb.. 6-5-53). . 

(13) Stephen’s Commentaries, Vol. I. 


p. 375 ; Wade & Phillips, p. 97, May. 15*h 

(14) P R. 9 96 (2). Proviso, of the Rules of the 

House of the People. f |he 

(15) R. 186 (8) of the Rules of 
Council. 
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Other Constitutions : 

(A) England. 681 ; (B) Eire, 681 ; (C) Government of India Act, 1935, 682. 
India : 

Speaker's decision and certificate. 682. 


111 . When a Bill has been passed by the Houses of Parliament, 

Assent to Bills. n s ^ a11 be P rcsenlcd to the President, and the 

President shall declare either that he assents to the 
Bill, or that he withholds assent therefrom : 


Provided that the President may, as soon as possible after the 
presentation to him of a Bill for assent, return the Bill if it is not a 
Money Bill to the Houses with a message requesting that they will 
reconsider the Bill or any specified provisions thereof and, in particular, 
will consider the desirability of introducing any such amendments as he 
may recommend in his message, and when a Bill is so returned, the 
Houses shall reconsider the Bill accordingly, and if the Bill is passed 
again by the Houses with or without amendment and presented to the 
President for assent, the President shall not withhold assent therefrom. 


Other Constitutions 


(A) England .—The King being an essential part of the Legislature, royal 
assent is necessary for the enactment of law, 1 * even though it has passed through 
both Houses. In modern times, however, royal assent is given as a matter of 
course, to a Rill that has been passed by both Houses or by the House of Commons 
under the provisions of the Parliament Act, 1911 (as amended in 1949). 

In law, the Crown still possesses the prerogative of absolute veto. But this 
veto power of the Crown has become obsolete since 1707, owing to the develop¬ 
ment of the Cabinet system, under which all public legislation is initiated and 
conducted in the Legislature by the Cabinet which is responsible to the Legislature. 

Judged by practice and usage, thus, there is at present no Executive power of 
veto in England . 11 


(B) U.S.A. —Sec. 7 (2) of Art. I of the Constitution of the United States say: 

I " E \ cr y hill which shall have passed the House of Representatives and the Senate, shall, 
fore it becomes a law, be presented to the President of the United States; if he approves he 
shall sign it, but if not he shall return it. with his objections to that House in which it shall 
have originated, who shall enter its objections at large on their journal, and proceed to 
rccons'dci it If, after such reconsideration, two-thirds of that House shall agree to pass the 
11 shaU bc *cnt. together with the objections, to the other House, by which it shall like- 
wise be reconsidered, and. if approved by two-thirds of that House, it shall become a law. 
mu in all such cases the votes of both Houses shall be determined bv Yeas and Nays, and the 
names of the persons voting for and against the bill shall be entered on the journal of each 
JJ®***f r «pccuvcly. If any bill shall not be returned by the President within ten days 
mann?7*. cx .^ c P ,cd ) a , flc . r 11 f hal1 havc ^cn presented to him. the same shall be a law in like 

in' wWk J. •? v .. S, S nC . d , unI ” s ,hc Con 8 rcss - b Y adjournment, prevent its return, 
in winch case it shall not be a law.** 


In the United States, a bill which is presented to the President for his approval, 
may meet with any of four consequences: First, if the President approves the 
mil, he signs it, and then it becomes law. Second, if the President docs not 


(16) Cf. Willow Wren C. C. Co. v. Br. 
^™ n *P°rt Commission, (1956) I All E.R. 

(17) Thus, Hood Phillips (1957. p. 85) 
opines—"the exercise of this prerogative to¬ 
day would be unconstitutional:• Keith (Con- 
stitutional Law. p . 106). also observes — 

it the Crown is opposed to a measure at 
tnc present day, it would either attempt to 


dissuade the Ministry from introducing it, or 
ask it to make the issue clear by an appeal 
to the nation by dissolution ; if the nation 
show itself in favour of the measure the 
Crown must yield. If the Ministry refused 
to dissolve and determined to demand assent 
to a bill under the Parliament Act, 1911, the 
King would have to yield or to dismiss 
them." 
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approve the bill, he may within 10 days return it without his signature to that 
branch of the Congress in which it originated, with a statement of his objections. 
Each House of Congress then reconsiders it and if it is adopted in each House 
by a two-thirds vote of the members present, 1 * the bill becomes a law, notwith¬ 
standing die absence of the President’s signature. The ‘qualified veto’ is then 
overriden. If the bill fails to obtain the two-thirds majority in each House, the 
veto stands, and it fails to become law. Third, the President may neither sign the 
bill nor return it to the House in which it originated, but may let it lie on his 
desk until the ten-day limit has expired. In that event the bill becomes a law 
without his signature. But (fourth ), if in the last-mentioned case, Congress has 
meanwhile adjourned before the expiry of the ten-day limit, the bill fails to 
become a law. This method of preventing a bill to go on the statute-book is 
known as the ‘pocket veto’, for by simply withholding bills presented to the 
President during the last few days of the session of Congress, the President can 
prevent the bill to become law. 1 * 

The qualified veto is in effect an appeal to the Legislature itself which is asked 
to ievise its own judgment. Especially is this true of the United States, where the 
Executive is obliged to state the reasons for his objections. 20 As a matter of fact 
though the President's veto may be overridden by the Congress by a two-thirds 
majority of the members who constitute a quorum* 1 in cither House, it is not very 
often that Congress has so overridden the President’s veto. 2 * 

It is to be noted in this connection, that this power of veto of the American 
President is a ‘total’ veto, i.e., he must cither reject or accept the Bill as a whole. 
He cannot veto any particular provision of a Bill. 23 Congress sometimes takes 
advantage of this weakness of the President's veto power, by engrafting in a Bill 
a ‘rider’ which is acceptable to the President or is necessary for the implementa¬ 
tion of his policy. In such a case, the President may be obliged to give his assent 
to a Bill which he may not like but for the rider. 

The veto power given to the President bv the American Constitution has, 
however, proved to be a real and effective check upon the Legislature.”* According 
to Hamilton (Federalist No. 73) one of the objects of the veto power was ‘to 
increase the chances in favour of the community against the passing of bad laws, 
through haste, inadvertence or design”. The power may be exercised to veto 
laws which arc apprehended to be unconstitutional or defective in form not only but 
those which seem to be objectionable to the President on the writs. 24 Sometimes, it is 
used according to the President’s views about expediency or policy as well. 24 In 
the latter case, it is a substantive legislative power in the hands of the President, 4 
even though negative in form. As Woodrow Wilson said 1 — 

"In the exercise of the power of veto, the President acts not as the executive but as a 
third branch of the Legislature.”* 

The Presidents’ veto power relates to ordinary legislation. Amendments of 
the Constitution need not be presented to the President for his assent. 244 


(18) Missouri Ry Co. v. Kansas, (1919) 248 
U.S. 276. 

(19) This does not. however, mean that 
the President is incompetent to sign a Bill 
after adjournment but within the ten-day 
limit |Edwards v. U.S., (1932) 286 U.S. 482 ; 
Ogg & Rav, American Government, 1951, 
p. 346). 

(20) Garner. Introduction to Political 
Science, p. 566 ; Ogg & Ray, American Gov¬ 
ernment. 1951, p- 346. 

(21) Missouri P. R - Co. v. Kansas, (1919) 
248 U.S. 276. 

(22) Up to 1941. the President has vetoed 
1663 Bills of which only 10 per cent, have 


been eventually passed by the overriding 
vote of Congress. . 

(23) Pritchett, American Constitution, 

1959. p. 308. tT _ 

(23a) Pocket Veto Case. (1929) 2/9 U.S. 
655 (6 77). 

(24) Taft, Our Chief Magistrate (125). P- '/>• 

(25) Ibid., p. 162. (For a criticism of the 

power, see ibid., pp. 165-170. . 

(1) Woodrow Wilson. Congressional Go* 
ernment, p. 52. 

(2) In this view the Courts have al o 
concurred [Edwards v. US., (1932) U.S. 482 

<J (24a) Hollingsworth v. Virginia, (1798) 3 
Dali. 378 (381). 
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(C) Eire. —Art. 13 (3) of the Constitution of Lire, 1937, says— 

"3. (1) Every bill passed or deemed to have been passed by i»oih Houses «»1 the Oiicachtav 
shall require the signature of the President for its enactment into law. (i) i he President 
shall promulgate every law made by the Oireachtas." 

Art. 25, on the other hand, provides— 

”1. As soon as any bill, other than a bill expressed to Ik- a l»:li containing a proposal ior 
the amendment of this constitution, shall have been passed or dv.mccl to base trevu passed by 
both Houses ol the Oireachtas, the laoiseach shall present it to me l i.sidctu n.r nis Mgnatuic 
and for promulgaiion by hint as a law in aeeorduncc with the- piovi'ioi.s ol mis artielc. 

2. (I) Save as otltetwisc provided by this constitution, evciv bill so piesmtcd to the 
President for Ids signature and lor piomiilgation by him as a law shall be signed by the 
President not earlier than 5 and not later man 7 days alter the* date on which the bill sl:a.l 
have been presented to him. 

(2) At the request ol the Government, with the prior cohuiiivncc ol Se.mad l.ireaiin, tiie 
President may sign any bill the stibje'ci ol such request on a date which i*. earner than 5 da\s 
alter such date as aforesaid. 

3. Every bill the time for the consideration of which by Seaiiad hi realm shall have 
been abridged under article 24 ol this constitution shall he signed by the President on like 
day on which Mich hill is presented to him for signature and promulgation as a law." 

(D) Fifth French Republic, —Art. 10 of the French Constitution oi 1958 

provides— < 

"The President ol the Republic shall promulgate the laws within liltccii days following 
the transmission to the Government ol the finally adopted law. 

He may, before the expiration ol this time limit, ask Parliament lor a rcconsidciation 
of the law or ol certain of its articles. This reconsideration may not be refused". 

Tills provision differs from the corresponding provision of the Constitution 
of the Fourth Republic in the following respects: 

(i) Instead of 10 days (and 5 days in an emergency;, the period of the sus¬ 
pensory veto of the President is fixed at 15 days. 

(lij The provision as to promulgation by the President of the National 
Assembly, in ease of failure of the President to promulgate a bill within the 
prescribed period of 15 days, has been omitted. The Constitution, thus, does not 
say what will happen if the President \iolatcs his obligation in ibis matter, and 
the President, it is to be noted, is irremovable within hi* term of 7 years. 

(E) Japan. —In the Japanese Constitution of 1946, there is no veto power 
against the Legislature. 1 he Lmperor is not a part of the Legislature. 

Art. 41 says that— 

"The Diet shall be the highest organ ol slate |x»vvtr, and shall be the sole law-making 
organ of the State." 

A Bill becomes a law as soon as it is |>as$cd by the Legislature, in the manner 
laid down in Art. 59. After that, the law is issued under the signature of the 
competent Minister and countersignature of the Prime Minister (Art. 74). There 
is no provision for withholding such countersignature. The Executive has thus no 
power to veto a law which has been duly passed by the Legislature in the manner 
laid down in the Constitution. 

(F) Government of India Act , 1935. — Sec See. 32 of that Act. 

India 

President’s assent to Bills. 

A Bill will not be an Act of the Indian Parliament unless and until it receives 
the assent of the President. When a Bill is presented to the President, after its 
passage in both Houses of Parliament, the President shall be entitled to take anv 
of the following three steps: (i) He may declare his assent to the Bill : or (ii) He 
may declare that he withholds his assent to the Bill; or (iii) He may, in the 
case of other than Money Bills, return the Bill for rc-considcration of the Houses, 
w'ith or without a message suggesting amendments. 

In ease (iii), if the Bill is passed again by both Houses of Parliament with or 
without amendment and again presented to the President, it would he obligatory 
upon him to declare his assent to it. 
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Nature of the President’s Veto Power. 

The veto power of our President is a combination of the absolute, suspensive 
and pocket vetos. Thus,— 

(j) As in England and under the Government of India Act, 1935, there would 
be an end to a Bill if the President declares that he withholds his assent from it. 
1 hough such refusal has become obsolete in England since the growth of the 
Cabinet system under which it is the Cabinet itself which is to initiate the legis¬ 
lation as well as to advise a veto,—such a provision was made in the Government 
of India Act, 1935. But notwithstanding the introduction of full Ministerial 
responsibility, the same provision has been incorporated in the new Constitution. 

(“) If. however, instead of refusing his assent outright, the President remits 
the Bill or any portion of it for rc-considcration, a re-passage of the Bill by an 
ordinary majority would compel the President to give his assent to the Bill. It 
differs from the qualified veto in the United States in so far as no extraordinary 
majority is required to effect the enactment of a returned bill. The effect of a 
return by the Indian President is thus merely ‘suspensive’. 3 

(ill) Another point to be noted is that the Constitution docs not prescribe any 
time-limit within which the President is to declare his assent or refusal, or to 
return the Bill. The Article simply says that if the President wants to return the 
Bill, he shall do it ‘as soon as possible’ after the Bill is presented to him. By reason 
of this absence of a time limit, it seems that the Inaian President would be able 
to exercise something like a ‘pocket veto’, by simply keeping the Bill on his desk 
for an indefinite time. 3 * 


An instance of exercise of the Veto Power. 

The only instance of the exercise of the President's veto power over a Bill 

E isscd by Parliament, so far, has been in regard to the PEPSU Appropriation 
ill. It was passed by Parliament under Art. 357, by virtue of the Proclamation 
of Emergency under Art. 356. The Proclamation was, however, revoked on 7-3-54, 
and the Bill was presented for assent of the President on 8-3-54. The President 
withheld his assent to the Bill on the ground that on 8-3-54, Parliament had no 
power to exercise the legislative powers of the PEPSU State and that, accordingly, 
the President could not give his assent to the Bill to enact a law which was beyond 
the competence of Parliament to enact on that datc. 3b 

This instance shows that the veto power is necessary to prevent the enact¬ 
ment of Bills which appear to be ultra vires or unconstitutional at the time when 
the Bill is ready for the President's assent. It also shows that there may be 
occasions when Government may have to advise the President to veto a Bill which 
had been introduced by the Government itself. 

Can the President exercise his veto power against Ministerial advice to 
comply with the Directive Principles? 

The foregoing use of the veto power by the President is an instance 
where the Council of Ministers themselves required its use owing to circumstances 
which had taken place since the Bill had been passed by the two Houses and 
rendered the legislation ultra vires. 


(3) This is more in accord with the 
French than the American precedent. 

(3a) This conclusion is suggested by the 
fact that the expression ‘nor later than six 
weeks’ in the Draft Constitution (Art. 91) 
was substituted by the words ‘as soon as 
possible* at the instance of Dr. Ambedkar, 
in the Constituent Assembly [C.A.D.. 
Vol. VIII. p. 192-6], particularly when no 
reservation is made for the Bill becoming 


an Act, without the President’s assent, in 
case he withholds the Bill for more than a 
specified period. 

(3b) It is clear that since ‘Parliament’ in¬ 
cludes the two Houses of Parliament as well 
as the President, a law cannot be valid 
unless Parliament has competence over the 
subject-matter till the date when the Presi¬ 
dent gives his assent to the Bill unf > 
Art. 111. 
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The question is whether there are any circumstances in which it may con¬ 
stitutional for the President to exercise the veto power contrary to the advise of 
the Ministers? In the First Edition of this Commentary (p. 196), the Author 
ventured to answer this question in the affirmative, in relation to the Directive 
Principles contained in Part IV of the Constitution, in these words— 

“.if any Bill is brought in the Legislature which is in direct contravention of 

any . of these Directives, the President or the Governor may refuse his assent to such Bill 
on that ground, though the Courts may not declare the Act is void if it is passed '. 

In writing the Foreword to the above Edition of the Commentary, Dr. 
Ambcdkar expressed his dissent against this Author’s view: 

"In his commentary on Article 37, which falls within the Part dealing with Directive 
Principles, Mr. Basu says that "if any Bill is passed by the Legislature which is in direct 
contravention of anv of the Directives, the President or the Governor may refuse to gi'c 
his assent." Many like me will l»e alarmed by this view. It is a dangerous doctrine ai d 
I am sure our Constitution docs not warrant it. I hope that this is the only doc true whit h 
can be so described and that the rest of his \hws are safe and sound." 

The dissent of Dr. Ambcdkar is evidently based on the British precedent of 
the Crown being a constitutional monarch who is unable to do any political act 
without the advice and countersignature of a Minister responsible to the Legis¬ 
lature. The veto power in England is vested in the Crown and it is legally possible 
for the Crown to exercise the power even now. But since the last instance of its 
exercise in 1707. owing to the development of the Cabinc system, the power has 
become unnecessary and obsolete inasmuch as all public Bills arc initiated bv the 
Cabinet itself and the Cabinet is responsible for the legislation till it becomes an 
Act. In England, there is no question of ihc competence of the Legislature as 
might require a use of the power by the Government itself as in the ease of the 
Pepsu Act, noted above, rnd no case of the Crown using the power against the 
wishes of the Cabinet can he imagined .because, as May 30 observes— 

"The necessity of refusing the Rova! assent is removed by the strict observance of the 
constitutional principle, that the Crown has no will hut that of its ministers . who will con¬ 
tinue to serve in that capacity so long as they retain the confidence of Parliament". 

But the English precedent is not applicable to India in toto because we have 
a written Constitution and the President has to take the oath (Art. 60| that he 
“will to the best of mv ability preserve, protect and defend the Constitution”. 
We have already seen that though in England there has been no occasion for the 
Government to advise a use of veto power since 1707, in India, we have had an 
instance where the Government required a use of the power in 1954, because the Bill, 
if made an Act. would have become ultra vires the Parliament.' d Similarly, suppo¬ 
sing after the passage of a Bill, the Government, upon a better consideration, 
comes to the conclusion that the Bill as passed contravenes any of the Directive 
Principles, it can hardly he urged that it would he unconstitutional for the Council 
of Ministers to advise the President to refuse his assent to the Bill, even though 
it has been passed by the Legislature (assuming that the Council of Ministers 
would be in a position to convince the majority in Parliament who had passed 
the Bill). 

The question is whether it would be unconstitutional for the President to use 
the veto power and to order, under the counter-signature of a Secretary, that he 
‘withholds his assent to the Bill’, if he is satisfied that a Bill nalpablv offends 
against the Directive Principles and that he cannot, as the ‘defender’ of the 
Constitution, allow such a Bill to become law. Let us take a concrete example: 

Art. 47 directs the State "to bring about the prohibition of the consumption except for 
medicinal purposes of intoxicating drinks”. _ 

f3c) Mav, 16th Ed., p. 593. presented for assent) is discovered after the 

(3d) There is no oucstion of ultra vires Bill has passed out of the two Houses, the 

in the ease of legislation bv the British only alternative would be to have another 

Parliament. But in case anv other defect Act of Parliament made to correct the mis- 

(e.g., that the amendments made bv a House take or defect in the previous Act [May, 

have not been incorporated in the Bill as 16th Ed., pp. 600-1). 
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It is to be noted that the Article aims at absolute prohibition and that the 
only exception permitted is the use of intoxicating drinks for medicinal purposes. 
Suppose, now, that the Government of the day brings a Bill for enforcing prohibi¬ 
tion 4 but keeps in the Bill exceptions, other than on the ground of ‘medicinal 
purposes’, as was done in the Bombay Prohibition Act, 1949, 5 such as exceptions 
in favour of clubs, hotels, cargo boats, members of the armed forces,—for the 
sake of raising revenue, the maintenance of the efficiency of the Armed forces, 
promotion of tourism and the like. Such grounds are foreign to Art. 47, and 
it would be quite legitimate for a President to hold that the Bill offends against 
that Directive Principle. The President cannot leave the Bill for a judicial deter¬ 
mination because the Court would be powerless to strike down the law on the 
ground that it offends against Art. 47.* Where a Bill prima facie offends against 
a Fundamental Right, it may be proper for the President not to take upon him¬ 
self the intricacies of a judicial determination involved to pronounce the law 
unconstitutional particularly because it is open to an aggrived party to take it to 
the Court; but where a Bifl violates a Directive Principle, this is not possible and 
there is no other mode of annulling the law unless the President intervenes at the 
stage of his assent. 

If, therefore, the President withholds his assent to such a Bill which is 
patently against the injunctions of the Constitution, can his act be said to be 
'unconstitutional'? The Council of Ministers may have been guided by the 
consideration of revenue or other extraneous considerations which may be relevant 
from the standpoint of public policy but not of Art. 47, and, owing to party 
discipline, members of the majority party in Parliament might have been induced 
to support the Government. Any conscientious objector would, individually, be 
helpless, in the face of the party machine. The President, who has taken the 
oath, mav not necessarily follow the same path. Even the members of Parliament 
shall have a fresh opportunity to reconsider if the President docs, in fact, veto 
such Bill. For, the only sanction available against such act of the President will 
be a proceeding for impeachment in Parliament [Art. 61]. It may be simple 
for the Government to initiate such a Bill and for the majority in Parliament to 
pass it to serve the exigencies of Government. But in bringing or sustaining the 
charge of “violation of the Constitution", under Art. 61 (I), both the Government 
and the majority in Parliament will have to think thrice whether the President’s 
act (rather than their own) has, in fact, violated the Constitution, when the Directive 
Principles arc binding upon the 'State' which includes the ‘Government and the 
Parliament* [Arts. 12 and 36] and "it shall be the duty of the State to apply these 
principles in making laws ”; and the ultimate responsibility for making laws rests 
with the President, as a part of Parliament [Arts. 79, 111]. 


The Proviso : Return for reconsideration. 

While the power of veto possessed by the President is total and there is no 
provision for vetoing any particular portion of a Bill, the President’s power of 
return includes the power to return for reconsideration of any particular provision 
of the Bill. It is obvious that when a specific provision is thus remitted for 
reconsideration, the Legislature shall have no power to reconsider the other 
provisions of the Bill which have not been remitted. T 

This has now been made clear by the Rules of the Houses of Parliament 
by providing that— 

“When a Bill which has been passed by the Houses is returned bv the Prcsi'lcnt «'r 
reconsideration, the point or points referred for reconsideration shall l>c put before the 


(4) For the sake of the illustration, the 
question of competence of Parliament to 
legislate on the subject of prohibition is not 
questioned. 

(5) Cf. Stole of Rom hay v. Ralsara, (1951) 
S.C.R. 308. 


(6) Tliis is whv in the Ralsara case b). 
the Court had to apply only the tests unde 
Arts. 14 and 19. 

(7) R. 129 of the Rules of the House; 
r. 136 of the Rules of the Council. 
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Council by the Speaker/Chairman and shall he discussed and voted upon in the same manner 
as amendments to a Bill, or in such other way as the Speaker Chairman may consider most 
convenient for their consideration by the Housc/Counc il."" 

Procedure for passing a Bill returned by the President. 

While the Rules of Council of State consist of R. 136 only, the Mouse ol 
the People has made elaborate Rules on the subject as follows: 

(I) Where the Bill originated in the House. 

(i) The first stage is the reading of the message of the President by the 
Speaker and laying it on the Table |R. I29|. 

(»V) The next stage is a notice by a Minister, in the <asc of a Government 
Bill that the “amendments recommended by tin- President be taken into 
consideration” and the moving of that motion (Rr. 130-1]. 

(Hi) As stated already, the debate on such motion shall he confined to a 
consideration of matters referred to in the message of the President or to any 
suggestion relevant to the subject mailer of the amendments recommended by 
the President, and no further amendment shall be moved to the Bill unless it is 
consequential upon, incidental or alternative to. an amendment recommended In¬ 
cite President (Rr. 132, 134]. 

(if) If the motion that the amendments recommended by the President is 
carried and the Bill is passed with or without amendments, it is passed by the 
House, and then the Bill will he transmitted to the Council |Rr. 133. 137]. 

(f) If. on the other hand, the motion that the amendments recommended 
bv the President is not carried, the number giving notice of the motion mav 
at once move “that the Bill as originally passed by the Houses be passed again 
without amendment fR. 136 : also sec latter part of the Proviso to Art. Ill], and 
when the latter motion is carried, the Bill as passed again in its original form is 
transmitted to the Council |R. 137]. • 

(ft' The Council of States has the liberty of either agreeing with the Bill as 
received from the House or passing it with amendments of its own. in which case 
the Bill will have another journey to the House and back, unt'd the Bill is passed 
in an agreed form by both Houses or there is a ‘final disagreement between the 
two Houses’, so as to call for a joint sitting, under Art. 108. 

(II) Where the Bill originated in the Council. 

(t) Where the Bill had originated in the Council, the Bill will first he received 
in the Council, when returned by the President fo»- reconsideration. The Council 
may then pass the Bill either with the amendments recommended by the 
President or in the original form (i.e., without amendments), and transmit it to 
the House. When the House receives the Bill so transmitted, any Minister, in 
the ease of a Government Bill, may move “that the Bill as passed again bv the 
Council be taken into consideration” [R. 144-51. 

(0) Upon such motion, the House may pass the Bill in the form it is received 
from the Council, in which case, the Bill will be passed bv the two Houses [R. 147). 

(Hi) If. however, the House passes the Bill with amendments of its own. there 
will be further journeys between the two Houses until the Bill is passed bv the 
two Houses in an agreed form or there is a final disagreement fR. 153). 

‘Presented to the President \—As to who shall present the Bill to the President 
and in what form, we have to refer to the Rules of the two Houses. R. 154 of 
the Rules of the House and r. 135 of the Rides of the Council provide that after 
a Bill has been passed bv both Houses (according to the provisions of the Consti¬ 
tution). the presiding officer of the House which is ‘in possession of the Bill will 
authenticate the Bill bv his signature and then present it to the President for 
his assent. In case of absence of the Speaker or Chairman from Delhi, the 
Secretary of each House is authorised to authenticate the Bill on behalf of the 
Speaker or Chairman, as the case may be. So. the President can give his assent 
only to a Rill which has been so authenticated and presented. 

c2—87 
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Date of passing of an Act. 

As in England, the date of passing of an Act is the date when the Royal 
assent is given to a Bill, 8 under our Constitution, a Bill becomes an Act of the 
Union Parliament on the date when it receives the President’s assent.* The date 
is material since the validity of a legislation will depend upon the powers of the 
Legislature and the other circumstances existing on that date.* If the President’s 
assent is given to a Bill through mistake or some change is sought to be effected 
in the Bill after the assent has been given, the only remedy is to pass another 
Act by Parliament to amend or repeal the previously enacted Bill. 10 


Proof of assent. 

Under s. 57 of the Indian Evidence Act, a Court is enjoined to take judicial 
notice of all Indian laws (as in England under s. 9 of the Interpretation Act, 1899). 
So, when an Act of Parliament is published in the Official Gazette, as having 
been assented to by the President, the Court shall take judicial notice of the 
fact and under s. 114 of the Evidence Act a presumption arises that the Act has 
been duly passed and assented to by President. 108 In such a case, it is not open 
to a litigant to contend that an Act did not receive the assent of the head of 
the State because on the date of assent as published, he was not physically present 
at the place where the assent is purported to have been given, for his assent might 
have been obtained by some means of communication. 11 This is in accord with 
the law in England, where absence of Sovereign from the realm does not invalidate 
assent to a Bill.** 


No effect to be given to a Bill before it becomes an Act and is brought 
into force. 

In general, the rights of the parties to a cause arc governed by the law as it 
existed at the date of the plaint. For, when, a person has acquired a vested right, 
he is not to be deprived of that right by the court by reason of any change in the 
law that may have taken place since the commencement of the action, unless the 
new statute shows a clear intention to vary such rights," by giving retrospective 
operation to itself with respect to pending proceedings, expressly or by necessary 

intendment. 14 . .. . . . . . ... 

When, however, the facts arc not in dispute and the law is changed during 
the pendenev of the action, affecting the rights of the parties with retrospective 
effect 15 bv a statute of which the Court is bound to take judicial notice, the Court 
is bound to administer the law as at the date of its decision, including a decision 
in appeal. ,8 ,T , 

But to say that the Court is bound to take cognisance of and to give effect to 
a statute enacted during the pendency of an action is to refer to retrospective 
legislation which has been duly enacted during the pendency of the action. The 
court is not to take account of any pending measure (at any stage prior to its 
being biought into force) and speculate as to what would be the rights of the 


(8) Ex parte Rashleigh, (1875) 2 Ch. D. 9 

( 12 ). 

(9) Cf. Umayal v. Lakshmi, A. 1945 
F.C. 25 (40). Of course, it is true that in 
the Constitution there is no provision corres¬ 
ponding to s. 68 (2) of the Government of 
India Act, 1919 declaring when a Bill would 
become, an Act. But that is no ground for 
supposing that a Bill would become an Act 
at anv stage prior to the signification of the 
President’s assent. For, it will be seen that 
there is a heading ‘Legislative Procedure' to 
include Arts. 107-111. which indicates that 
all the stages up to Art. Ill must be gone 
through in order to make a law. 

F.C. 5. 


(10) Cf. Moray ana v. State of Orissa, A. 
1954 Orissa 185 (794). 

(10a) Cf. May. 16th Ed., p. 601. 

(11) Cf. Harisingh v. State of Rajasthan, 

A. 1954 Raj. 117 (120). 

(12) Mav. 16th Ed., p. 594. 

(13) Maxwell, Interpretation of Statute?, 
9th Ed., p. 229. 

(14) Hutchinson v. Jauncey, (1950) 1 All 

E. R. 165 (167) C.A. 

(15) K. C. Mukherjee v. Ram Ratan, M*"- 
(1935) 15 Pat. 268 (P.C.). 

(16) Shxamakant v. Rambhajan, 

F. C.R. 193. . 

(17) Lachmeswar v. Kasiswar, A. 
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parties when such measure becomes law, 18 and either stay a pending action, 18 or 
dispose of an application for an interlocutory injunction or other order 1 * or an 
application for leave to appeal, 20 on the footing as to how the rights of the 
parties would be altered if the pending Bill became law. 

When does an Act come into operation. —Sec under Art. 245, post. 

Analogous Provision.—Cf. Art. 200 relating to Governor's power of veto over 
State Bills. 


INDEX TO COMMENTS 


ARTICLE III. 

Other Constitutions : 

(A) England, 6S3; (B) U.S.A., 683 ; (C) Eire, 685 ; (D) Fifth French Republic, 685 ; 
(L) Japan, 685 ; (F) Government of India Act, 1935, 685. 

India : 

President's Assent to Bills, 685 ; Nature of _ the President’s Veto Power, 686; An instance 
of exercise of the veto power, 686 ; Can the President exercise his veto power against Ministerial 
advice to comply with the Directive Principles, 686. 

The Proviso: Return for reconsideration. 688; Procedure for passing a Bill returned 
hy the President, 689 ; Presented to the President’, 689 ; Date of passing of an Act. 690; 
Proof of assent, 690; No effect to be given to a Bill before it becomes an Act and is brought 
into force, 690; When does an Act come into operation. 691 ; Analogous Provision. 691. 


Procedure in financial matters 

112 . (1) The President shall in respect of every financial year 
cause to be laid before both the Houses of Parlia- 
ment. nua nanc,al sU,c ment a statement of the estimated receipts and 

expenditure of the Government of India for that 
year, in this Part referred to as the “annual financial statement”. 

(2) The estimates of expenditure embodied in the annual financial 
statement shall show separately— 

(a) the sums required to meet expenditure described by this 
Constitution as expenditure charged upon the Consolidated Fund of 
India ; and 

(b) the sums required to meet other expenditure proposed to be 
made from the Consolidated Fund of India, 

and shall distinguish expenditure on revenue account from other 
expenditure. 

(3) The following expenditure shall be expenditure charged on the 
Consolidated Fund of India— 

(a) the emoluments and allowances of the President and other 
expenditure relating to his office ; 

(b) the salaries and allowances of the Chairman and the Deputy 
Chairman of the Council of States and the Speaker and the Deputy 
Speaker of the House of the People ; 

(c) debt charges for which the Government of India is liable 
including interest, sinking fund charges and redemption charges, and 
other expenditure relating to the raising of loans and the service and 
redemption of debt; 


(18) Willow Canal v. Dr. Transport 
/7m (1956) I All E.R. 567 (569). 

.,/.!?) Br \ & Colonial Funiture Co. v. 
William, (1951) 1 All E.R. 404 (405). 


(20) A. C. v. Racecourse Betting Control 
Rd., (1935) 152 L.T. 146 (154) C.A. 
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( d) (i) the salaries, allowances and pensions payable to or in 
respect of J udges of the Supreme Court; 

(“) the pensions payable to or in respect of Judges of the Federal 

Court; 

(iii) the pensions payable to or in respect of Judges of any High 
Court which exercises jurisdiction in relation to any area included in the 
territory of India or which at any time before the commencement of 
this Constitution exercised jurisdiction in relation to any area included 
in a Governor's Province in the Dominion of India' 1 ; 

(e) the salary, allowances and pension payable to or in respect of 
the Comptroller and Auditor-General of India ; 

( f) any sums required to satisfy any judgment, decree or award 
of any court or arbitral tribunal ; 

(g) any other expenditure declared by this Consdtution or by 
Parliament by law to be so charged. 


Some General Principles of Financial Procedure in England and India. 

Subject to differences in certain matters to be explained presently, the broad 
principles of financial legislation obtaining in England have been adopted in our 

Constitution. ... . , , . c . r ,. 

The financial procedure in England is entirely summed up in btr Ersktne 

May’s 2 famous aphorism— 

The Crow n demands money, the Commons grant it, and the Lords assent to the grant.” 
The following principles may be deduced from it: 

(a) The Crown, i.e., the Executive cannot raise money by taxation, borrowing 
or otherwise, or spend money, without the authority of Parliament. I he power 
to grant money includes the raising of money by a tax or loan as well as the 

aUt ^^cSr^^n embodied in An. 265 of our Constitution]. . 

(b) Since die Crown has to act through Ministers, none but a Minister can 
make the demand for a grant. U, cither to raise money or to authorise its 

CX|>C (cf A*‘private member may move to reduce a particular tax or a vote, but not 
to increase it. Accordingly, any proposal for the levy of a new tax or for the 
increase of an existing tax must come from the Government. This rule, how¬ 
ever, applies to general taxes only, and not to taxes for local purposes, which arc 
popularly known as ‘rates'. 

[This principle underlies Art. 117 (1) of our Constitution]. 

(d) Similarly, in the matter of expenditure though a private member or me 
House of Commons may move a resolution that public money may be profitably 
cxnended upon purposes specified in the resolution, none but a member or me 
Gowlrnment ca/mme that a specific sum of money be granted for a specific 

r,hgn ot ...'. e .. pu Bu« «>* c -°j 

the Constitution (Seventh Amendment) Act, 

1956. 

(2) May, 16th Ed., p. 677. 


(1) Substituted for the "ords “Province 
corresponding to . First Schedule . 
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nor impose or augment taxes unless the taxation be necessary for the public service, as 
declared by the Crown, through its constitutional advisers.’’* 

In other words, all financial proposals must proceed from the Government 
and die Commons have no power to increase the financial proposals of the 
Government. 

[This principle is embodied in Art. 113 (3) of our Constitution]. 

(e) From the words ‘the Commons grant it, and the Lords assent to the 
grant’, it is clear that the House of Lords (the Upper House) has a mere subsidiary 
function in the matter of financial legislation. Hence,— 

(i) Money Bills can originate only in the House of Commons. Further, since 
the Parliament Act of 1911, a Money Bill can neither be amended 3 4 5 nor rejected 
by the House of Lords. The Lords can at most cause a delay of one month 
in the passing of a Money Bill [sec antc\. As A lay 1 observes, this superiority in 
the matter of financial legislation has given to the House ol Commons a j>osition 
of absolute supremacy in die English political system— 

"The most important power vested in any branch ol the Legislature i* the right of 
imposing taxes upon the people and of voting for the exigencies ol the public service. The 
exercise of this right by the Commons is practically a law for the annual meeting of Parliament 
for redress of grievances ; and it may also be said to give to the Commons the chief authority 
in the State. In all countries the public purse is one of the main instruments of political 
power; but with the complicated relations of finance and public credit in Lngland, the power 
ot giving or withholding supplies at pleasure, is one of absolute supiemacy." 

[This principle underlies Arc. 109 of our Constitution, which provides that 
Money Bills can be introduced only in the House of the People and that after 
it is passed by the House of the People, the Council of States has only the power 
to recommend amendments or to withhold the Bill for not more than a specified 
period which is 14 days (while it is one month in the case of the House of Lords,]. 

(it) Neither in England nor in India [Art. 113 (2)], the demands for grants 
are to he presented to the Upper House. The power of voting the supplies 
belongs exclusively to the popular House. It is only when statutory authorisation 
is required and the pioposals are embodied in the form of a Money Bill that the 
Upper House is called upon to assent to the Bill as passed in the Lower House 
[Art. 109 (2)-(5)]. 

Stages in Financial Legislation in England and India. 

The procedure under our Constitution shall differ from that in England on 
the following points: 

(i) In England, the Estimates and the Annual Financial Statement (i. e., the 
Budget), arc presented onlv to the House of Commons. They are not submitted 
to the House of Lords and the Lords have no concern with them. 6 

But under our Constitution (Art. 112 (1)], as under the Government of India 
Act, 1935 [Sec. 33 (I)], the annual financial statement 7 shall be laid before both 
Houses of Parliament" and the estimates shall be open to discussion in cither 
House of Parliament,—but the demands for grants shall be submitted only to the 
House of the People [Art. 113 (2)]. 

(it) In England, the presentation of the Estimates precedes the ‘introduction 
of the Budget’, or the Budget Speech by the Chancellor of the Exchequer. 

In India, the procedure of financial'legislation is to start with the presentation 
of the Annual financial statement, and then the consideration of the estimates 
takes place. 

(3) May, 15th Ed., p. 654 ; S.O. 78. (6) Campion, Introduction, p. 254. 

(7) While in England there is only one 

(4) Verbal amendments are sometime* Budget, under the Rules of Procedure in our 

made and accepted by the House of Com- Parliament, the Budget is presented in two 

mons, waiving their privilege. parts.—the Railway Budget and the General 

(5) May. 16th Ed., p. 41 ; Halsburv, 3rd Budget (see undcr Art. 112 (I). post). 

Ed., Vol. 28, pp. 307-310, 441. (8) As in the l/.S.A. 
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system ot work in the House of Commons and the Committees of the Whole 
House in the matter of financial legislation. The House of Commons does not 
consider a financial proposal until it has been considered in one of the two Com¬ 
mittees ol the whole House, 8 —the Committee of Supply and the Committee of 
W ays and Means. r 7 

As soon as the debate on the Budget Speech has been concluded, the House 
ol Commons in the United Kingdom sets up two Committees—the Committee of 
bupply, which-considers the grants of money that will be required, and the 
Committee of Ways and Means, which authorises the issue of the sums required 
to meet the giants voted by the Committee of Supply. 

liie above Committee system of financial procedure has some defects, which 
have been pointed out by critics as follows: 

(a) There is an unnecessary waste of time and duplication of business in the 
Committees of the Whole House and in the House. The financial proposals 
practically come before the members five times and each time there is scope for 
debate: 

(i) in the Committee of Supply; (ii) in the House on Report from that 
Committee ; (iii) in the Committee of Ways and Means; (iv) in the House on 
Report from that Committee; (v) in the House during second reading of the 
Finance and Appropriation Acts. 

(b) .Secondly, though there arc so many opportunities, the complicated pro¬ 
cedure in lact involves shortage of time lor clfcctivc discussion. Thus, by a 
Standing Order [No. 16 (1)J, not more than 26 days shall be allotted for the 
consideration of the annual estimates in the Committee of Supply. Since about 
1UU to 200 votes or demands lor supply have to be dealt with within this period 
of 26 days, the Committee has to resort to the 'guillotine’ in order to close the 
debate on Supply within the allotted period of time. As a result of this, many of 
the demands cannot be discussed at all and have to be passed cn bloc, on the last 
of the above 26 days, or on the last day that the Committee sits, without any 
discussion at all. 

In India, the Government of India Act, 1935, departed from the English system 
of discussing the financial proposals in the Committees of the Whole House. 
Under this Act, all the financial proposals contained in the Budget were discussed 
in the House itself,—thus avoiding the unnecessary ‘Report stage’. 

The Constitution of India adopts the system under the Government of India 
Act, 1935, and rejects the Committee system, which obtains not only in England, 
but also in the Dominions, e.g., in Canada. 1 * So, under our Constitution, the 
proposals for taxes and other impositions as well as the demands for grants will 
be considered by the House of the People sitting as the House [Arts. 113 (2); 1I7J. 

But while the Government of India Act further shortened the procedure by 
obviating the necessity of an Appropriation Act, the latter has been introduced 
in the Constitution [Art. 114]. 

Procedure for Financial legislation in India. 

From the foregoing comparative study, we have already got an idea as to the 
different stages of financial legislation in India. The procedure through the 
different stages may be more fully explained as follows: 

(a) Presentation of the Annual Financial Statement. —After the estimates have 
been prepared. 11 the President shall cause the annual financial statement for the 


(9) S.O. 79. 82. 83. 

(10) Findlay Shirras, Public Finance. 
(1936). Vol. II. p. 990 ; Dawson. Government 
of Canada. 1949. p. 415- 

(11) By the administrative Ministries and 
Departments, who forward them to the 


Ministry of Finance where they are scruti¬ 
nised and consolidated. One copy is also 
forwarded to the Accountant-General of the 
State where the Union expenditure may take 
place, and he examines the estimates from 
the accounting; point of view and sends his 
comments to the Union Ministry of Finance. 
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ensuing year to be laid before both Houses of Parliament. It is not provided by 
the Constitution, who will present the Statement in the two Houses respectively. 
Under the Government of India Act, 1935, the Finance Minister personally pre¬ 
sented the General Budget* 2 to the Lower House. This practice has been followed 
also after commencement of the Constitution. 13 

The Annual Financial Statement shall contain the estimated receipts as well 
as the expenditure of the Government of the Union. The estimates of expendi¬ 
ture, again, shall— 

(t) distinguish expenditure on revenue account from other expenditure, as 
under the Act of 1935 (sec. 33 (2)]; 

(ii) distinguish between items of expenditure which arc ‘charged upon the 
Consolidated Fund’ and items which are not so charged [Art. U2|. 

(b) The general discussion in both Houses. —As under the Act of 1935. the 

presentation of the Budget will be followed by a general discussion of the State¬ 
ment as a whole, in either House. It is to be* noted that no item of expenditure 
will be exempted from this general discussion (and herein the Constitution is 
improved than the Act of 1935, from the democratic point of view). So. at this 
stage, each House of Parliament shall be entitled to discuss each of the items of 
expenditure, including even those that are ‘charged’ and arc thus excluded from 
vote. But this discussion is to be a general discussion, relating to policy,—involv¬ 
ing a review and criticism of the administration of the Departments concerned, and 
a ventilation of the grievances of the people. No motion shall be moved at this 
stage nor shall the Budget be submitted to the vote at this stage f<ce under 
Art. 113 (2). f>ost). m . j ^ 

One important point to be noted in this connection is that under the Act of 
1935, it was the Governor-General, who. in his discretion, was empowered to make 
rules ‘for securing the timclv completion of financial business' (See. 38 (1) (b)], and 
it was a grievance of the legislature that the rules curtailed the freedom of the 
Legislature to make an effective criticism and discussion. But the Constitution 
empowers Parliament itself to make such provisions by law (Art. 119, Post]. 

( c ) Voting of the demands by the House of the People.—' The Council of States 
shall have no further business with the annual financial statement beyond the 

general discussion. 14 . , 

In the House of tht People, after the general discussion is over, the estimates 
shall be submitted in the form of demands for grants on the particular heads, 
followed bv a vote of that House. The House of the People shall have the follow¬ 
ing powers in respect of each demand: (i) to assent to the demand : or (ii) to refuse 
it; or (iii) reduce it. It follows, thus, that the House shall have no power to 
increase a demand, or to alter the destination of a grant, or to put any condition 
as to the appropriation of the grant. 

In the matter of voting of the grants, the svstem under our Constitution 
departs from that under the Government of India Act, 1935, and follows the 
English principle that the Ixnvcr House has the exclusive right of granting 
supplies. Under the Act of 1935. the demands were submitted to both Chambers 
(See. 34 (2)] and the Upper Chamber had practically equal powers subject to the 
directions of the Governor-General and the provision for a joint session |bcc. S* D)|. 
Under the Constitution, the Upper House having no function in the matter of 
voting the demands, no question of a joint session arise:, in this matter. 

(d) The Appropriation Act.— At the next stage, too. the procedure under the 

Constitution differs from the procedure under the Act of 1935. and fol.ous the 
English practice. , , , T . . 

Under the Act of 1935, after the demands had been voted by the Legislature, 
the Governor-General authenticated by his signature, a schedule specifying the 


(12) The Railway Budget is presented by 
the Minister for Railways. 


(13) Rr. 206-7 of the Rules of the House 

of the People. „ , _ 

(14) Cf. r. 182 of the Rules of the Council. 
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grants made by the Legislature, the ‘charged’ expenditure and any other expendi¬ 
ture which had been refused or deducted by the Legislature but was in the opinion 
of the Governor-General necessary for the due discharge of his special responsi¬ 
bilities. The two peculiarities of this system were—(i) There was no provision for 
any Appropriation Act or any other legislation finally embodying the grants voted 
by the Legislature and authorising the issue of the money so granted, from the 
public revenues. The final act was not a legislative, but an executive act. It was 
the authenticated Schedule of the Governor-General which was the only authority 
known to Audit, for any appropriation of revenue, by whatever legal procedure 
it might have been sanctioned, (ii) The vote of the Legislature was not final in 
the matter of supplies, inasmuch as the Governor-General, in his discretion, had 
the power to override the adverse vote of the Legislature by his certificate, on the 
ground that his special responsibilities would be affected by the adverse vote. 

Under the Constitution, the President shall have no power to override the 
vote of the House of the People. And. as in England, the grants as voted by the 
House will be embodied in a Money Bill and passed by Parliament as such. This 
Act will be known as the Appropriation Act and will be the sole legal authority 
for the appropriation of money from the Consolidated Fund of India. 

(c) The Finance Act. —Similarly, the new taxing proposals of the Budget will 
be embodied in another Bill and passed as the annual Finance Act. 14 

Clause (1). 

Other Constitutions 

(A) England .—In England, the annual financial statement or the Budget 
statement of the Chancellor of the Exchequer is presented subsequent to the 
ptesentation of the ‘Estimates’. Both arc presented before and dealt with by two 
Committees of the Whole House, called the Committee of Supply and the Com¬ 
mittee of Ways and Means. While the ‘Estimates’ refer to the estimates of 
expenditure during the ensuing year, the ‘Budget’ contains the revenue proposals, 
i.c., the ways and means for meeting the proposals of expenditure. 

The Estimates contain a comprehensive survey of the needs of the ensuing 
year and arc presented in the form of grants of money required for the different 
purposes and Departments, during the ensuing year, founded on the estimates of 
that expenditure as prepared by the different Departments. The Estimates are 
presented to the Committee of Supply at the beginning of the session, and it is 
the business of that Committee to consider the estimates and vote such grants of 
money ns it deems necessary. 

After some progress has been made in the Committee of Supply in the consi¬ 
deration of the estimates and the voting of grants, the Chancellor of the Exchequer 
makes his financial statement or ‘introduces the Budget’, in the Committee of 
Ways and Means, on some date ncarabout 1st Anril. In this statement, the 
Chancellor gives a comprehensive survey of the mode in which he proposes to 
meet the needs as described in the Estimates. In the Budget Speech, the 
Chancellor reviews the public finance of the last year, gives an estimate of the 
requirements of the current year, develops his views of the resources of the country, 
submits his proposals for meeting the requirements, and “declares whether the 
burden* upon the people are to be increased or diminished.” 14 

When the resolutions founded on the Chancellor’s Statement arc passed, fixing 
the new taxation for the year (i.c., relating to the annual taxes as distinguished 
from the taxes made permanent bv statute), the resolutions are embodied in a bill 
and passed as the annual Finance Act. __^ 

(15) As to the control exercised hv the (16) Mav. 16th Ed... P- "94: Halsbun. 

House of Commons over the financial admi- 3rd Ed.. Vol. 28. pp. 450-1. 

nistration. see under Art. 266. post. 
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(B) Government of India Act, 1935. —Sec. 33 (1) of the Act provided— 

“(1) The Governor-General shall in respect of every financial year cause to be laid before 
both Chambers of the Federal Legislature a statement of the estimated receipts and expendi¬ 
ture of the Federation for that year, in this Part of this Act referred to as the ‘annual financ ial 
statement’.” 


India 


‘Annual Financial Statement*. 

This expression is borrowed from Sec. 33(1) of the Government of India Act, 
1935. It stands for the popular word ‘Budget’. 17 Though Cl. (1) only says that 
the financial statement shall contain a statement of the estimated receipts and 
expenditure for the coming financial year,—as a matter of practice, every budget 
contains three elements— 

(a) a review of the public finance of the preceding year, including the actual 
receipts and expenditure in that year ; ( b) an estimate of the receipts and expendi- 
true of the coming year; (c) proposals for meeting the requirements of the 
coming year. 

Besides, the Budget speech of the Finance Minister gives a general review of 
the economic situation, including the foreign exchange and monetary position of 
the country in the international market. The Budget has also become an instru¬ 
ment of social policy in so far as that may be shaped by fiscal measures. While 
the purposes for which and the amount which the Government spends shape the 
standard of well-being and employment in the society, the taxing measures are 
a direct agency for altering the distribution of wealth according to the policy 
adopted by the Government. All this becomes evident from the Budget Speech. 

At present, the Budget Speech of the Finance Minister, is given in two Parts 
—A and B. Part B contains the ‘budget proposals’, x.e., the changes in taxation 
and other sources of revenue by means of which the estimates lor the coming 
year arc to be met. It is delivered after Part A, containing the review of economic 
conditions in the preceding year and the prospects of the coming year and the 
estimate of receipts and expenditure in the coming year, has been read. 

'Financial year \—This refers to the period from the 1st April of a year till 
the end of the 31st March of the next Calendar year. 

‘A statement ’.—The Rules of our Parliament have introduced an innovation 
upon the English practice on this point. Though the Constitution does not 
provide for the presentation of the annual financial statement or Budget in parts, 
the Rules of Parliament have provided— 

"Nothing hereinbefore contained shall be deemed to prevent the presentation of the 
Budget to the House in two or more parts and when such presentation takes place each 
part shall be dealt with in accordance with the rules as if it were the Budget. 

This has paved the way for the separation of the Railway Budget 20 from the 
general Budget and the passing of one Appropriation Act for the general Budget 


(17) In India, the word 'Budget' had a 

statutory definition in s. 67A (I) of the Gov¬ 
ernment of India Act, 1919 as "the estimated 
annual expenditure and revenue of the Gov¬ 
ernor-General in-Council . laid in the 

form of a statement before both Chambers 
of the Indian Legislature in each year”. It 
is since the Government of India Act, 1935 
(s. 33) that the expression 'annual financial 
statement’ has come to be used instead of 
the word ‘Budget’. 

(18) R. 213 of the Rules of the House of 
the People; R. 183 of the Rules of the 
Council. 

(19) This follows the interpretation bv the 
Speaker [L. S. Deb., Vol. IT, 18-7-57] that 'a 

C2—88 


statement’ includes statements more than 
one—‘singular includes the plural’. 

(20) The main considerations which have 
led to the separation arc: (a) Railways, being 
a major commercial enterprise, stand on a 
different footing than the administrative 
departments and have their special problems 
and needs, (b) Railway policy and adminis¬ 
tration should be free from political influence 
as far as possible, (c) For the betterment 
of the Railways as a public service, it is 
essential that the Railways should, after 
making a contribution to the State, be 
allowed to utilise their surplus earnings to 
the development of the Railways. 
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and another Appropriation Act for the Railway Budget. 21 In practice, the 
Railway Budget is presented a few days earlier than the General Budget. 

But though the Budget of the Railways is separately presented to Parliament, 
the figures relating to the total receipts and expenditure of the Railways are also 
shown (in lump) in the General Budget, since the receipts and expenditure of the 
Railways arc part of the receipts and expenditure of the Government of India. 22 
Again, though the procedure relating to both the Budgets is similar, it is on the 
presentation of the General Budget that the Finance Minister makes announce¬ 
ments of policy relating to the general economic and financial position of the 
country. 

* Statement of the receipts and expenditure of the Government of India ’.— 
As will appear from Art. 266, post, all revenues received by the Government of 
India, all loans raised by the Government by the issue of Treasury Bills, loans 
or ways and means advances and all monies received by Government in repay¬ 
ment of loans are credited to the Consolidated Fund and monies can be appro¬ 
priated from that Fund only in accordance with law and for the purposes and 
in the manner provided in the Constitution. All other public monies received 
by or on behalf of the Government of India arc credited to the Public Account. 
Government expenditure, including expenditure on loans and advances by 
Government, the repayment of loans, treasury bills and ways and means advances 
is met out of the Consolidated Fund. 

The Annual Financial Statement relates only to the Consolidated Fund, for, 
no legislative sanction is required for payment out of the Public Account [Art. 
266: also Arts. 113 (1), 114 (3)). 

The estimates of expenditure included in the "annual financial statement 
have to show separately the sums required to meet expenditure which the 
Constitution has charged upon the Consolidated Fund and the sums from the 
Consolidated Fund required to meet other expenditure. The estimates have also 
to distinguish expenditure on revenue account from other expenditure. The latter 
cover expenditure on capital outlay, loans given by Government and expenditure 
on the repayment of loans, treasury bills and ways and means advances. 

The expenditure in the estimates to be met from the Consolidated Fund is 
presented to the House of the People in the form of Demands for Grants, except 
to the extent to which such expenditure is charged on the Consolidated Fund 
and, in consequence, does not require a vote of the House of the People. 

Procedure after presentation of the Annual Financial Statement. 

After the Budget has been presented to the House, the estimates, or such of 
them as the Estimates Committee selects, are examined by that Committee. But 
the report of the Committee is not a condition precedent for the voting of the 
grants of the House. The work of the Committee is continuous, and it may 
examine the estimates even after they arc voted by the House 23 [sec, further, 
under Art. 113 (2), post]. 


Clause (2). 

Mode of presenting the estimates in the Annual Financial Statement. 

By this Clause, the Constitution lays down that the discretion of the Finance 
Minister to present the Budget in any form he likes is to be subject to two 
conditions, viz., that the estimates of expenditure must show separately— 

{a) the sums charged upon the Consolidated Fund and sums not so charged ; 
(fc) expenditure on revenue account and other expenditure._ _ 

(21) Cf. Appropriation (Railways), Act (23) R. 312, Rules of the House of the 

(XV of 1952). People. 

(22) Explanatory memorandum on the 
Budget of the Central Government (19a6o7). 
p. 1. 
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These conditions are, in fact, necessary in view of the other provisions of 
the Constitution. Thus, Art. 113 provides that expenditure charged on the 
Consolidated Fund shall not be submitted to vote ot Parliament, hut estimates 
for expenditure which is not so charged must be submitted in the form of 
Demands for Grants to the House of the People. In order to make this possible, 
the charged items are to be shown separately in the Budget. In practice, the 
charged items are also printed in italics. (See, further, under cl. (3), as to the 
charged items). 

On the other hand, the expenditure to be met from revenue must be shown 
separately from expenditure which is to be met otherwise, e.g., by means of 
borrowing, for, if the revenue has to be secured or augmented by taxation, 
authority of law will be required (Art. 265, post). 

The discretion of the Finance Minister as to the form of the Budget is also 
to be guided by the 'suggestions' made by the Estimates Committee of the 
House, by R. 206 (3). In fact, the Estimates Committee of 1950-51 made certain 
suggestions which arc since being carried out by the Finance Minister in framing 
the Annual Financial Statement. 

*Expenditure from revenue account and other expenditure '.—The sources of 
the revenues of the Union arc dealt with in Part XII, post. The present clause 
lays down that in the Budget, the estimates of revenue (including, e.g., customs, 
income tax) and expenditure to be met from the revenue arc to be shown 
separately from the expenditure on other account, such as expenditure on capital 
outlay, loans given by Government and expenditure on repayment of loans, 
treasury bills and ways and means advances. Part C of the Budget Statement, 
thus, includes miscellaneous items which arc generally described as 'capital transac¬ 
tions’. They include, e.g., the receipts and payments on capital schemes financed 
by the Government of India, borrowings from the market by loans and treasury 
bills etc., borrowing from the Reserve Bank by ways and means advances and 
Savings Schemes such as the Postal Savings Bank, Cash Certificates and the like. 

Clause (3). 

Other Constitutions 

(A) England .—In England, expenditure or payments out of the Consolidated 
Fund arc divided under two heads—‘Consolidated Fund Services’ and ‘Supply 
Services’. The distinction between the two is that payments in respect of the 
Consolidated Fund Services arc made under the authority of some permanent 
Act of Parliament or statute which makes a grant for a fixed number of years. 
The result is that payments on account of the ‘Consolidated Funds Services’ have 
not to be put to the vote of Parliament annually. Such payments would continue 
to be made without vote of Parliament so long as the particular statute dots not 
expire or is not repealed by some subsequent statute. Payments on account of 
the 'Supply Services’, on the other hand, have to be voted by Parliament each 
year. Thus, the recipient of a Consolidated Fund Service is much more indepen¬ 
dent of Parliamentary control than a person who, or a Department which, has 
to rely on the passing of an annual Act for his or its supply. 

It is open to Parliament to add to the list of Consolidated Fund Services by 
passing a permanent Act whenever it is desired to increase the independence of 
an official. Where, on the other hand, the object is to give to Parliament the 
opportunity of criticizing each year the work of the official or department, the 
payment will be included in the ‘Supply Services’. 

The following are some of the Consolidated Fund Services: 23 * 

[a) The National Debt. (b) The King’s Civil List. (c ) Local Taxation 
Accounts,— representing contribution towards the cost of local administration of 

(23a) Cf. Halsbury, 3rd Ed., Vol. 28. 
p. 443. 
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certain national services. (<f) Courts of Justice,—including payments to the Lords 
of Appeal in Ordinary, Judges of the Supreme Court, County Court Judges and 
the like, (e) Salaries and allowances, including those paid to the Speaker, the 
Leader of the Opposition, the Comptroller and Auditor-General, f) Annuities 
and pensions, including payments to ex-Judges, ex-Speakers and other distinguished 
persons and their descendants. 

(B) Ceylon.— Sec. 66 (2) of the Ceylon Constitution Order in Council, 1946, 
provides— 

"The interest on the public debt, sinking fund payments, the costs, charges and expenses 
incidental to the collection, management and receipt of the Consolidated Fund and such other 
expenditure as Parliament may determine shall be charged on die Consolidated Fund.” 

Other items charged by the various provisions of the Constitution Order are 
to be in Secs. 6 (3); 20 (2); 52 (54); 53 (6); 58 (7); 63; 64; 66 (2). 

(C) Government of India Act, 1936.—See sub-sec. (3) of Sec. 33 of that Act. 

India 

Cl. (3) : Expenditure charged on the Consolidated Fund of India. 

Broadly speaking, the items of expenditure included in this clause correspond 
to the ‘Consolidated Fund Services’ of England. 24 But the enumeration of the 
charges on the Consolidated Fund 2 * of India in the present clause is 
not exhaustive. As sub-clausc (g) says, it includes other expenditure declared to 
be so charged by any other provision of the Constitution. Besides, Parliament is 
empowered to add to the list by law (sec under cl. (g), below). 

This power of our Parliament, which follows the English precedent, was 
criticised in the Constituent Assembly on the ground that one Parliament should 
not have the power to curtail the right of its successors to vote on any financial 
matter. But the successor would not really be bound by any act of its predecessor, 
according to the fundamental principle of sovereignty of Parliament, and the 
successor Parliament would be at liberty to repeal the Act of its predecessor which 
includes any new item within the list of ‘expenditure charged on the Consolidated 
Fund’. It may be noted that any legislation in respect of such expenditure is a 
Money Bill within the meaning of Art. 110 (I) (c). 

It is further to be noted that any of the items so declared by the Constitution 
itself (as enumerated in items (i) to (ix) above), cannot be removed from the 
privilege, without the process of constitutional amendment. 

It may also be pointed out that the ‘expenditure charged on the Consolidated 
Fund of India’ is similar in nature to the ‘expenditure charged on the revenues 
of the Federation’ in Sec. 33 (1) (3) of the Government of India Act, 1935 ,—both 
being equally withheld from the vote of Parliament. But the main difference, 
which should not be overlooked, is that under the Constitution there is no function 
to be discharged by the President in his discretion, so that there is nothing in the 
list in Art. 92 (3), corresponding to Cls. (e) as well as (/) and (g) of Sec. 33 (3), of 
the Government of Inaia Act, 1935. Secondly, under Sec. 33 (4), it was the 
Governor-General, in his discretion, who was to decide whether any proposed 
expenditure falls within the ‘‘class of expenditure charged on the revenues”. But 
under the Constitution, there is no such provision. Thirdly, two of the items so 
charged (Cls. (a) and (/) of Sec. 33 (3)] under the Government of India Act, 1935 
were not open to discussion in the Legislature. But under Art. 113 (1) of the 
Constitution, all the items of expenditure charged upon the Consolidated Fund 
of India, though not submitted to the vote of Parliament, s hall be open to dis- 

(24) It would be interesting to note how- solidated Fund of India constituted only 

ever that while in England, the Consolida- 6% of the total expenditure. 


ted Fund Services formed about 16% of the 
total expenditure in 1950-51, in the same 
year, the expenditure charged on the Con- 


(25) As to the ‘Consolidated Fund’, see, 
further. Art. 266, post. 
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cussion 1 in either House of Parliament, including even the emoluments of the 
President. Fourthly, it should be noted that apart from expenditure required for 
the discretionary functions of the Governor-General, all the items charged under 
the Act of 1935 have not been so charged under the Constitution. The most 
important of these which have been excluded from the Constitution arc—salaries 
of Ministers (Sec. 33 (3) (c)] and salaries etc. of members of the All-India Services 
[Sec. 247 (4) of the Act of 1935]; expenditure on account of defence and political 
affairs [Sec. 33 (3) (e)). 

(*) As regards the salaries of Ministers, this was charged in the Act of 1935, 
as a matter of reaction against the abuse of powers by the Legislatures under the 
Government of India Act, 1919. But the power of the Legislature to move for a 
nominal reduction in the Ministers’ salaries by way of criticising a Department 
or ventilating a grievance, is an essential feature of the system of Parliamentary 
Government in England, 3 and there is no reason why it should not be same in 
India under the Constitution which introduces the English system. It may be 
expected, however, that the Parliament of India will follow the English convention 
of moving a token cut [See under Art. 113 (2)], instead of disallowing the salaries 
of Ministers in toto and thus creating a deadlock in the administration as was 
done by some Provincial Legislatures under the Act of 1919. 

(it) As regards the salaries and pensions etc. of the All-India Serxiccs, they 
arc no longer to enjoy any special privilege under the Constitution, for, the privilege 
under the Acts of 1919 and 1935 were due to the fact that they were appointed 
under a covenant with the Secretary of State, which it was beyond the competence 
of the Indian Legislatures to affect. It is essential for a truly responsible Govern¬ 
ment that all the public servants must be fully under the control of the Legislature. 

Sub-Cl. (c) s Debt Charges. 

The debt charges or the charges for the repayment of national debt arc 
withheld from the annual vote of Parliament in order to maintain the confidence 
of the money market in the credit of the Government. The management expenses 
of the national debt are also charged on the Consolidated Fund. There arc 
several methods of repayment of public debt: 

(a) Budgeting for a surplus of income over expenditure. 

(/>) Arranging for a fixed amount of revenue in the Budget to create a 'Sinking 
Fund’ for the repayment of debt. It is thus a fund set aside annually from the 
public revenue, so that the accumulated total of the Fund together with interest 
on it, will be sufficient to redeem the loan or loans at the time of maturity. 

(c) Redemption by terminal annuities ; and 

(d) Redemption by conversion of existing debts into debts carrying a lower 
rate of interest. 

Sub-cl. (g) : Other items charged on the Consolidated Fund. 

As stated already, besides the items enumerated in sub-clauses (a)-(f) of the 
present clause— 

(*) there arc other provisions of the Constitution which specifically charge 
certain expenses on the Consolidated Fund. 

The items charged by other provisions of the Constitution are— (a) Adminis¬ 
trative expenses of the Supreme Court, salaries of its officers [Art. 146 (3)]. (6) 
Administrative expenses of the Comptroller and Auditor-General [Art. 148 (6)]. 
(c) Grants-in-aid to the States (Arts. 273, 275 (1)]. {d) Expenses of the Union 

Public Service Commission [Art. 322]. ( e) Privy Purse of Rulers of Indian States. 
[Art. 291]. 

(1) Herein our Constitution departs also (2) Lowell. Government of England, 1914. 

from the English precedent under which Vol. I, pp. 346-7 ; Hood Phillips, Constitu- 

thc Consolidated Fund Services are not open tional Law, 1952, p. 173. 

for annual discussion. 
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(«) Parliament has the power to add to the list, by ordinary legislation. 

As instances of Acts charging other expenditure on the Consolidated Fund 
may be mentioned— 

(a) Union Duties of Excise (Distribution) Act (III of 1953); (6) States Reorga¬ 
nisation Act (37 of 1956). b 
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113. (1) So much of the estimates as relates to expenditure 
charged upon the Consolidated Fund of India shall 
wI!h°^n/r C r ‘ not be submitted to the vote of Parliament, but 

nothing in this clause shall be construed as prevent¬ 
ing the discussion in either House of Parliament of any of those estimates. 

(2) So much of the said estimates as relates to other expenditure 
shall be submitted in the form of demands for grants to the House of 
the People, and the House of the People shall have power to assent, or 
to refuse to assent, to any demand, or to assent to any demand subject 
to a reduction of the amount specified therein. 

(3) No demand for a grant shall be made except on the recommenda¬ 
tion of the President. 


Clause (1). 

Other Constitutions 

(A) England .—The Consolidated Fund charges or services, being secured by 
permanent Acts do not require an annual vote of Parliament, and hence do not 
come before the Committee of supply at all. 3 It is only the estimates for the rest 
of the expenditure, called the Supply Services that arc presented before the Com¬ 
mittee of Supply. So. there is no opportunity of criticising or discussing the 
Consolidated Fund Services in Parliament, each year. 4 

(B) Government of India Act, 1935. —Sub-sec. (1) of Sec. 34 of that Act was m 
similar language as cl. (1) of the present Article. Hence, discussion of the non- 
votable items was permissible (excepting two items). 

(3) Lowell. Government of England, (4) Wade and Phillips, Constitun 003 * 

Vol. I, p. 284. Law, p. 158. 
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India 

Discussion of expenditure charged on the Consolidated Fund. 

This clause departs from the English precedent and follows the Government 
of India Act, 1935, in allowing discussion of expenditure charged on the Consoli¬ 
dated Fund. 5 No item is exempted from discussion. Hence, though the Indian 
Parliament may not reduce or refuse the items of expenditure enumerated in 
Art. 112 (3), either House shall get an opportunity, each year, to criticise the 
conduct or administration of the services which arc charged. Members may also 
ask for any information relating to these items. 6 

The cnarged items are also subject to be scrutinised by the Estimates Com¬ 
mittee of the House of the People, since they arc included in the estimates 
presented to the House, and the Committee is entitled to refer doubtful points to 
the Ministry of Finance, for clarification. 

Clause (2). 

Other Constitutions 

(A) England .—Though Standing Order No. 78 fscc under Cl. (31, below] merely 
prohibits the House of Commons from proceeding upon any motion for a grant 
unless recommended by the Crown, this rule has been extended by construction 
to prohibit any amendment for increasing a grant beyond the amount recom¬ 
mended by the Crown, or for altering its destination as recommended by the 
Crown. But since reduction is not forbidden, it is a practice for a private member 
who seeks an increase of any item of expenditure,—to move to reduce it, thereby 
drawing the attention of the Government to its insufficiency. 7 

It is to be noted that the prohibition against increasing the amount of a grant 
as recommended by the Crown operates not only against a private member but 
also against a Minister, so that even a Minister cannot move an amendment for 
increasing the amount of a grant as included in the Estimates. If a large grant 
becomes neccssarv, the modern practice is that the existing demand is proceeded 
with in the usual course and then a supplementary estimate is presented for the 
increased amount required.* 

(B) Government of India Act, 1935 .—Under that Act, the demands for grants 
were submitted to both Chambers fS. 34 (2)] and both the powers specified in 
Cl. (2) of the present Article. 


India 

Power of the House over demands. 

The limitation imposed bv the latter part of this clause follows from the 
piinciple underlying the next clause viz., that no demand for a grant can be made 
except on the recommendation of the President, i.c., on the responsibility of the 
Government. Hence, the House may assent to. refuse or reduce a demand, but 
cannot increase the same, for, 'increase' of a demand would involve the ‘making’ 
of a demand to the extent of the increase. Nor can the House alter the destina¬ 
tion of a grant [see also Art. 114 (2). p. 706. post]. 

Scrutiny of the Estimates. 

Though the estimates are submitted to the vote of the House of the People, 
it is not possible for the House in a body to effectively scrutinise the estimates 

(5) As to the procedure, relating to ex- (7) Lowell. Government of England 1912, 

penditure out of the 'Public Account’, see Vol. I. pp. 281-2 ; Halsbury, 3rd Ed., Vol. 28. 

under Art. 266 (2), post. p. -*53. 

(6) H. P. Deb. (II). 24-2-54. (8) May. 16th Ed., p. 701. 
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or to suggest economies before the demands are voted* in the House. This business 
is, accordingly, done by the Committee on Estimates, which goes on examining 
the estimates throughout the financial year, for the purpose, inter alia, of suggesting 
economies. It may examine such of the estimates as it itself deems fit or such 
as are specifically referred to it by the House. 

While the function of the Committee on Public Accounts (see post) is to 
scrutinise the expenditure after it has been incurred, it is the business of the 
Committee on Estimates to examine the proposals for expenditure with a view 
to suggest economy and to prevent proposals tor wasteful expenditure. 

Committee on Estimates. 


This Committee shall consist of not more than 30 members, elected by the 
House every year from amongst its members according to the principle of pro¬ 
portional representation by means of the transferable vote, provided that no 
Minister shall be appointed to this Committee and if a member is appointed a 
Minister, he shall cease to be a member of the Committee from the date of such 
appointment. The term of office of the members of the Committee shall not 
exceed one year.* 

The functions of the Committee arc— 

“(a) to report what economics, improvements in organisation, efficiency or 
administrative reform, consistent with the policy underlying the estimates, may 
be effected; . «... 

(b) to suggest alternative policies in order to bring efficiency and economy 

in administration; ..... ... .... , . 

(c) to examine whether the money ts well laid out within the limits of the 
policy implied in the estimates; 

(d) to suggest the form in which estimates arc to be presented to Parliament. 

The examination of estimates by the Committee on Estimates may begin at 
any time after their presentation to the House and the Committee may continue 
its examination of the estimates from time to time throughout the financial year 
and report to the House as its examination proceeds. It shall not be incumbent 
on the Committee to examine the entire estimates of any year. 9 10 Again, the 
demand for grants may be voted notwithstanding the fact that the Committee 
has made no report.*' 10 

No formal debate takes place in the House on the reports of the Estimates 
Committee but members may utilise them at the time of the discussion on the 
Budget at the consideration of the estimates. 

There is no doubt that the Committee on Estimates does useful work in 
examining the estimates before they are debated in Parliament and the Committee, 
having the power to take evidence, is better able than the House to scrutinise 
the proposals. But the provision that the demands for grants may be finally voted 
notwithstanding the fact that the Committee had made no report detracts, to a 
certain extent, from the powers of the Committee to impose an immediate check 
on extravagancy. 

What is noticeable is the wider powers of our Committee on Estimates as 
compared with those of its English counterpart. In England, the Estimates 
Committee is specifically debarred from matters of policy 11 and it can only suggest 
economics consistent with the policy implied in the estimates. While in suggesting 
economics, our Committee on Estimates is equally circumscribed by the P 0l,c . 
underlying the estimates, our Committee has the additional power to s . u ££^ s 
alternative policies also with a view to ensure efficiency and economy in 
administration. 


(9) Rr. 310-12 of the Rules of the House. 

(10) Usually it selects only a few estimates 

for its examination and reports on each 
separately, e.g.. on the Ministry of Industry 


and J 
tariat 


i Supply : on reorganisation of the ‘ 
iat; Central Water and Power Comm.s 


(11) May. 16th Ed., pp. 680-1. 
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Upon this difference (pointed out at p. 649 of the Third Edition of this Com¬ 
mentary), an English observer 12 has commented— 

"The indirect influence of the Committee ... is probably more important than its direct 
influence on the Government . . . To a very real extent, this type of Committee, inspired as 
it is by the idea not simply of economy . . . but also of acting as a check against an oppressive 
or arbitrary executive, achieves a special political significance as a substitute for a real 
Opposition .... The whole structure of Parliamentary Committees reflects and at the same 
time reflects this mood of watchfulness over the Government .... it saves the Indian Govern¬ 
ment with its large majority from the worst temptations of autocracy.’"* 


Procedure after presentation of the Budget. 

The following are the relevant rules of the House of the People which govern 
the procedure that takes place in the House after the annual financial statement 
is laid before the House under Art. 112 (1): 

"205. There shall be no discussion of the Budget on the day on which it is presented 
to the House. 

207.. (I) On a day to be appointed by the Speaker subsequent to the day on which the 
Budget is presented and for such time as the Speaker may allot for the purpose, the House 
shall be at liberty to discuss the Budget as a whole or any question of principle involved 
therein, but at this stage no motion shall be moved nor shall the Budget be submitted to the 
vote of the House. (2) The Finance Minister shall have a right of reply at the end of the 
discussion. (3) The Speak, may. if he thinks fit, prescribe a time limit for speeches. 

208. (I) The Speaker in consultation with the I-cadcr of the House shall allot so many 

days as may be compatible with the public interest for the discussion and voting of demands 
for grants. (2) On the last day of the allotted days, at 5 o’clock, the Speaker forthwith put 
every question necessary to dispose of all outstanding matters in connection with demands 
for grants. (3) Motions may be moved to reduce any grant. (4) No amendments to motions 
to reduce any demand for grant shall be permissible . . . .” 

Opportunities and scope for discussion of the financial proposals. 

From the presentation of the Budget up to the passing of the Annual Finance 
and Appropriation Bills embodying the taxation and expenditure proposals included 
in the Budget, the House gets opportunity for discussion.at several stages: 

ft) A general discussion after presentation of the Budget (p. 695, ante). 
fti) Debate when the Demands for Grants arc made. 

(tit) Debate on the Finance Bill [see p. 730, post]. 

(iv) Debate on the Appropriation Bill [sec p. 712, post]. 

(a) It has already been pointed out 14 that at the time of the general discussion 
that follows the presentation of the Budget, there is a discussion of the Budget 
as a whole and on questions of principle. No motion can be moved at this stage 
and no voting takes place. Grievances not related to the Finance Minister’s 
speech or directly arising out of the pronosed expenditure arc not in order during 
the general discussion on the Budget. 15 Thus, the political situation of the country 
cannot be discussed during discussion of the Budget. 1 * The discussion of the 
principle involved in the Budget also must be related to some specific aspects of 
the Budget, instead of being a mere ‘roving discussion\ ,T Again, though the 
financial relation between the Union and the States may be discussed, there cannot 
he any criticism of the administration of the States, 1 * or a matter like the appoint¬ 
ment of Chief Ministers in States, which is not a responsibility of the Union. 1 * 

(b) While during the general discussion on the Budget, the debate has a 
general scope relating to the Budget as a whole, when the Demands are moved, 


(12) Morris-Joncs. Parliament in India, 
1957, pp. 187. 315. 

(13) A contrary view, namely, that this 
power of the Estimates Committee tends to 
weaken ministerial and secretarial responsi¬ 
bility, is expressed in Chanda, Indian Admi¬ 
nistration. 1958, pp. 192-4. 

(14) R. 207 of the Rule? of the House of 

c2—89 


the People (sec the rule reproduced at p. , 
ante). 

(15) H. P. Deb., 4-3-53. Pt. II, cols. 
1379-80. 

(16) I-A. Deb.. 4-3-41. pp. 974-5 : (1953) 
H. P. Deb., Vol. I. 559. 

(17) House of the People Deb., 1-5-53. Pr. 
n. cols. 5540. 5558. 

(18) (1957) H. P. Deb., Vol. V, 691-9. 
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the debate must necessarily be specific and confined to each head of Demand 
as it put to the House for its vote, and the administration concerned with the 
Demand. For the same reason, a ventilation of specific grievances is not allowed 
at the stage of the general discussion. 1 * 

(c) The discussion on the Finance Bill is not so restricted. Members can 
ventilate their grievances against the administration whether arising out of the 
proposed expenditure or not, 20 21 the principle being that the citizen cannot be 
called upon to pay, unless he is given, through Parliament, the fullest latitude of 
expressing his grievances. 

( d) The scope of discussion on the Appropriation Bill is very limited. Only 
those matters which have not already come up for discussion can be raised at 
this stage, 21 confined to the administration of the grants included in the Bill. 
Questions of taxation or legislation cannot be discussed at this stage. 22 [See, 
further, under Art. 114, post]. 

How the Demands are presented. 

In conformity with the present clause, read with r. 206 of the Rules of the 
House, the estimates of expenditure (other than expenditure charged on the 
Consolidated Fund of India) arc submitted to the vote of the House of the People, 
in the form of Demands for Grants. The ‘demands’ are the ‘units of appropriation’ 
which require a vote of the House. 22 In England, the demands are themselves 
called 'votes’. 22 

A separate Demand is ordinarily made for each Ministry and each Such 
Demand contains first a statement of the total grant proposed and then a statement 
of the detailed estimate under each grant, divided into items. 

R. 206 of the Rules of the House of the People says¬ 
'll) A separate demand shall ordinarily be made in respect of the grant proposed for 
each Ministry, provided that the Finance Minister may include in one demand grants proposed 
for two or more Ministries or Departments or make a demand in respect of expenditure which 
cannot readily be classed under particular Ministries. (2) Each demand shall contain, first, a 
statement of the total grant proposed, and then a statement of the detailed estimate, under 
each grant divided into items.” 

The estimates relating to the heads of expenditure charged on the Consoli¬ 
dated Fund are also shown under each item, but they arc printed in italics and 
are not submitted to vote, as already stated. 

For convenience of treatment, the Demands of Expenditure met from 
Revenue arc shown separately from the Demands relating to Expenditure met 
from Capital and Disbursement of Loans and Advances. 

An Explanatory Memorandum is supplied with the Budget, explaining the 
contents under eacn head, with short notes. 

The voting of grants. 

This provision in the Constitution differs from the provision in Sec. 34 (2) of 
the Government of India Act, 1935, inasmuch as under the Constitution, the 
Council of States shall have no power over grants at all. The estimates will, of 
course, be laid before both Houses, and there will be a general discussion of the 
Budget as a whole (including the charged items), in both Houses in the same 
manner,—as regards the general principles involved therein. But after the P cncr ^] 
discussion is over, the items of expenditure other than those that are charged 
shall be submitted in the form of demands for grants, in the House of the People 
onlv. The voting of the grants is a powerful medium of control of the House of 
the People over the administration and polio' of the different Departments. 


(19) (1952) H. P. Deb.. Vol. I, 539. 

(20) H.P. Deb., 4-3-53, Pt. II. Cols. 13/9-80. 

(21) H.P. Deb.. 1-5-53, Pt. II. cols. 5540, 
5558 ; r. 218 (4) of the Rules of the House. 


(22) May, 15th Ed., p. 724. 

(23) Cf. May. 16th Ed., pp. 701. 710; 
Halsbury, 3rd Ed., Vol. 28 p. 444. 
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It has already been stated (p. 700, ante), that there is no provision in the 
Constitution vesting in the Executive the power to decide whether an item really 
comes within the items charged by the Constitution or not. Consequently, the 
power should belong to the Chair to decide whether an item should be treated 
as charged and withheld from vote of the House, or not. 


Procedure for the voting of grants. 

(1) In the case of demands for grants, the English practice is followed to eli¬ 
minate a double reading of the demand by the Finance Minister and then by the 
Speaker ; the demands arc taken to have been moved by the Finance Minister 
and they arc, accordingly, proposed outright from the Chair. 21 

The motion for a Demand takes the following form— 

“That a sum not exceeding Rs.lakhs be granted to the President (to compute 

the sum necessary) to defray the charges which will come in course of payment during the 
year ending the jlsi day of March.in respect of ‘Ministry of.’ 

(2) Amendments may then be moved to reduce a grant. (The different kinds 
of motions for reduction of grants and the rules of procedure relating thereto 
are explained below). 

The House may refuse a grant or reduce it. But a motion for the omission 
of an entire grant is not admissible. 54 

(3) After the mover of a cut motion speaks, the Government member speaks 
thereon. The mover is not. usually, given a further right of reply.* 

(4) No amendment to a motion to reduce any demand is admissible. 2 

(5) The following amendments to a motion for a grant arc out of order— 
(o) to postpone a vote ; 3 

(6) to increase the amount of the grant proposed ; a 
(c) to alter the destination of the grant. 3 * 


Conditions relating to motions for reduction of grants. 

Rule 209 of the Rules of the House of the People now clearly lays down that 
motions for reduction of grants are of three kinds and they must conform to 
either of these types: 

(<j) Refusal of supplies. (6) Token cut. (c) Economy cut. 

(«) When the demand is sought to be reduced to a nominal figure (say Re. 1/-). 
there is a ‘refusal of supplies’. This has been called a ‘Disapproval of policy Cut’, 
for the object of such a motion is to express disapproval of the policy underlying 
the demand. A member giving notice of such a motion shall indicate in precise 
terms the particulars of the policy which he proposes to discuss. The discussion 
shall be confined to the specific point or points mentioned in the notice and it 
shall be open to the members to advocate an alternative policy. The motion 
takes the following form— 

“That the demand be reduced to Re. I/-.” 


Such a motion cannot be used for the purpose of ventilating any specific 
grievance.** 

(b) The object of a ‘token cut’ (i.e., cut of a small amount, say, Rs. 100/-) 
is to bring pointed attention to a specific grievance which is mentioned in definite 
terms so as to enable the Government to answer. Such a motion shall be known 
as a ‘Token Cut’ and the discussion shall be confined to the particular grievance 


(24) Pari. Deb., Pt. II. 20-12-50. cols. 
2064-5 ; (1954) H P. Deb.. Vol. II. 1587-8. 

(25) L A. Deb.. 9-3-27, pp. 1913-14; 
14-3-27. pp. 2202-3. 

(1) L A. Deb., 27-2-36. pp. 1747-8. 

(2) R. 208 (4). Rules of the House. 

(3) Campion, Introduction. 1950, p. 269 ; 
see also p. 649, ante. 


(4) Rut an amendment to the words 
defining the destination of the grant was 
allowed where the object was not to alter the 
destination but to define the purpose for 
which the grant was designed and to rcnd~r 
the motion for the grant consistent with the 
description thereof in the Estimate (Mav, 
15th Ed., p. 710). 
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specified in the motion. Each such motion must be confined to one specific 
grievance. 4 The motion is moved in the following form— 

Rs. 100/?.' ** amounl of thc deraand the Head ‘Ministry of Defence’ be reduced by 

A token cut is not necessarily a motion of censure.* There is no limit to 
the number of cut motions that may be moved by the same member to ventilate 
different specific grievances relating to the same demand, and different members 
may move similar motions to ventilate different specific grievances. 5 6 7 8 9 

(c) The object of an ‘economy Cut is to reduce an excessive demand by 
the amount that is considered to be in excess. In such a motion, the actual sub¬ 
heads and the very amount by which the items and sub-heads are sought to be 
reduced have to be given in precise term.* The motion takes the form— 

"That thc amount of thc demand be reduced to the extent of Rs. 50,000/-.” 

The object of such a motion is to effect economy and the debate on such 
motion should be relevant to that object.* This motion also cannot be used to 
ventilate a specific grievance. An economy cut is, obviously, not a censure motion. 

The notice of such a motion must indicate precisely the particular matter 
on which discussion is sought to be raised and must be restricted to one such 
specific grievance 10 and speeches shall be confined to the discussion as to how 
economy can be effected relating to that matter. 


Conditions of admissibility of Cut Motions. 

The general conditions applicable to all motions (summarised under Art. 118, 
post) arc also applicable to ‘Cut Motions’. 11 In addition to those, thc following 
conditions for thc admissibility of Cut Motions have also been specified in r. 210 
of thc Rules of thc House of thc People: 

(i) It shall relate to one demand only ; 13 

(») It shall be confined to one specific matter which shall be stated in precise 
terms; 

(iii) It shall not make suggestions for thc amendment or repeal of existing 
laws; 

(tv) It shall not relate to expenditure charged on the Consolidated Fund of 
India ; 

(o) It shall not relate to a trifling matter; 

(vi) It shall be for reduction of thc demand 13 and not for increasing it in 
any manner; 

(v»t) It must not alter the destination of a grant (sec under Art. 114 (2)J. 

Thc Speaker may also disallow any cut motion on thc ground that it is an 
abuse of the right of moving cut motions or calculated to obstruct or prejudicially 
affect thc procedure of thc House (r. 230). 


Debate on a motion for reduction of a grant. 


(a) A cut motion must be directed against one specific subject and the dis¬ 
cussion on thc cut motion must be confined to that subject. 1 * Thus, a member 
cannot refer to thc administration of the Defence Services. 14 Similarly, on a 


(II) Thus no cut motion can be moved to 
discuss thc conduct of thc Speaker or thc 
manner of his enforcement of thc Rules of 
the House. This can be done only « n a 
substantive motion against thc Speaker. 


(5) L.A. Deb., 1-3-32, pp. 1321-3. 

(6) L.A. Deb., 13-3-39, p. 1994. 

(7) House of the People Deb, 2-5-53. Pt. 
II, Col. 5644. 

(8) But when a number of cut motions 
have been moved relating to thc same grant, 
thc Speaker may request members to con¬ 
centrate on some of them by some grouping 
arrangement [H.P. Deb., Vol. II, Pt. I, 
24-3-53. Col. 2727]. 

(9) L.A. Deb.. 1-3-32. pp. 1321-3. 


(12) An omnibus motion to reduce ‘all the 
demands by ten Per cent’ is not in order 
[L.A. Deb.,'14-3-22, pp. 3047-8]. 

(13) R. 208 (3), Rules of the House. 

(14) Pari. Deb., 4-3-52, Pt. II. cols. 1892 ; 
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motion to reduce the grant for 'working expend’ of the Railway Administra¬ 
tion, a member cannot raise a discussion of the entire Railway policy of the Gov¬ 
ernment which can properly be raised during the general discussion of the Rail¬ 
way Budget. 15 

(b) Ihe scope of the debate on a cut motion is limited to the administration 
of the existing law by the Departments of the Government of India. The dis¬ 
cussion cannot, therelorc, extend to the merits of the legislation itself or sugges¬ 
tions for amendment or repeal thereof. 15 

(c) In general, the object of a cut motion being to discuss policy, suggest 
retrenchment or draw attention to a specific grievance, it cannot be used as a 
means to ascertain the opinion of the House on a matter, which can be done 
only by a substantive motion. 17 

The ‘guillotine*. 

This is one of the devices for bringing the debate on financial proposals to 
an end within a specified time. In Eng/and, this deuce is now embodied in 
Standing Order 15 (6) of the House of Commons which provides that on the last 
day but one of the days allotted for the considerations of the estimates, the 
Speaker has to put to vote every question relating to the estimates that lie undis¬ 
posed of. The result is that a number of demands have to be voted by the 
House without discussion. This unsatisfactory state of alfairs has been criticised 
by writers on Public Finance. Thus, Hilton young observes— 

"It reduces the whole laborious process ol the control of expenditure by (he House to 
something of a farce."'* 

But notwithstanding this criticism, this device has been adopted in r. 208 (2) 
of the Rules of our House of the People, which has already been reproduced at 
p. 698, ante. The rigours of this provision may, however, be mitigated if a liberal 
number of days are allotted for the discussion and voting of the giants under 
r. 208 (1). Sometimes the Speaker extends the time of the silting, and the time 
for application ot the guillotine.'* Apart from this, when the guillotine becomes 
inevitable, the party whips informally agree to select some of the important cut 
motions for discussion within the time left, leaving the rest to the guillotine. 20 


Clause (3). 


Other Constitutions 


(A) England .—In 1713, the House of Commons adopted a self-imposed limi¬ 
tation, which, as amended, stands thus— 

"This House will receive no petition for any sum relating to public service or proceed 
upon any motion for a grant or charge upon the public revenue, whether payable out of the 
Consolidated Fund or out of money to be provided by Parliament, unless recommended bv 
the Crown."*' 

The principle underlying this Standing Order has already been explained 
(sec p. 692, ante). It applies not only to direct motions for grants, but also to 
any motion which indirectly involves the expenditure of public money. 22 No 
such motion can be moved by a private member without royal recommendation, 
i.e., recommendation of the Government. 


"When the main object of a Bill is the creation of a public charge, a resolution for that 
charge must be passed in Committee of the Whole upon a recommendation from the Crown 


(15) L A. Deb., 26-2-27, p. 1401 ; 9-3-34. 
pp. 1915-17. 

(16) L.A. Deb., 15-3-24, p. 1537 ; cf. r. 229, 
quoted above. 

(17) (1934) L.A. Deb.. Vol. II. 1195. 

(18) Hilton Young. System of National 
Finance, 3rd Ed., p. 53 ; also Morrison. 


Government & Parliament, 1954, p. 213; and. 
in India. (1956) H P. Deb. Vol. Ill, 4539. 

(19) (1953) H P. Deb.. Vol. I, 531. 

(20) (1956) H.P. Deb., Vol. I. 1243. 

(21) (H.C.) S.O. 78. 

(22) Jennings, Parliament, 1948. p 250. 
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before the Bill is introduced. But when the charge is merely subsidiary or incidental, the Bill 
can be brought in previously, the clauses or provisions creating the charge being printed in 
italics. The words so printed are regarded as mere blanks with an indication of the wav they 
are eventually intended to be filed, and they cannot be considered by the House until a 
Committee of the Whole has passed the necessary resolutions on a recommendation from 


The wisdom of this self-imposed limitation is evident when we compare the 
system obtaining in the United States where the Legislature has the power to 
change, increase or decrease appropriations as it thinks fit and to compel the 
Executive to spend money at the instance of individual members of the Legisla¬ 
ture. The results of the American system arc waste and extravagance, improper 
pressure on members of the Legislature by their constituencies and the appropria¬ 
tion of public funds for the benefit of individual constituencies at the cost of the 
general body of tax-payers. The English system, on the other hand, safeguards 
the tax-payer against— 

"the casual benevolence of a House wrought upon by the eloquence of a private member 
against a scramble for public money among unscrupulous politicians bidding against one 
another for the favour of a democracy."*• 

The English principle, thus, makes the Government of the day responsible 
for all taxation and expenditure of the nation, and prevents irresponsible extra¬ 
vagance at the instance of individual members of Parliament. 

(B) Canada. —Sec. 54 of the British North America Act says— 


"It shall not be lawful for the House of Commons to adopt or pass any vote, resolution, 
address or bill for the appropriation of any part of the public revenue, or of any tax or impost, 
to any purpose that has not been first recommended to that House by message of the Governor- 
general in the session in which such vote, resolution, address or bill is proposed." 

(C) Australia. —Sec. 56 of the Commonwealth of Australian Constitution Act 


is— 


"A vote, resolution, or proposed law for the appropriation of revenue or moneys shall not 
be passed unless the purpose of the appropriation has in the same session been recommended 
by message of the Covernor-Ccneral to the House in which the proposal originated." 

(D) Government of India Act, 1935. —Sub-sec. (4) of Sec. 34 provided— 

"No demand for a grant shall be made except on the recommendation of the Governor- 
General." 


India 

Cl. (3): No demand except on recommendation of the President. 

The provision in Cl. (3) of Art. 117 is complementary to the present clause. 
The two together ensure the principle, adopted from the English precedent (p. 703, 
ante), that the Executive shall be solely responsible for the expenditure of the 
public money, whether that takes place through a Money Bill, or, indirectly, 
through some general statute involving expenditure. 

Form of recommendation. 

R. 348 of the House of the People lays down the form in which all recom¬ 
mendation or sanction of the recommendation, required by the Constitution, must 
be communicated by a Minister to the Secretary of the House of the People— 
“The President having been informed of the subject matter of the proposed Bill. 
demand for grant or amendment accords his previous sanction to the introduction of the pin 
or the moving of the amendment or recommends the introduction of the Bill or the moving 
of the motion, demand for grant or amendment in the House or recommends to the Houj 
the consideration of the Bill." 

Analogous Provision. —Similarly, proposals for imposition or increase of taxes 
require recommendation of the President (Art. 117 (1)]._ _ 

(23) Lowell, Government of England, Vol. or not impose a charge for the purpose re- 

I. p. 280 n. quiring recommendation of ,hc _ Cr ?" 

(24) Sec May, 16th Ed., pp. 755-765 as to (25) Anson, Law & Custom of the con 

the case which have been held to impose tution, (1922) Vol. I, p. 272. 
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INDEX TO COMMENTS 

ARTICLE 113. 

Clause (I). 

Other Constitutions : 

(A) England, 702 ; (B) Government of India Act, 1935, 702. 

India : 

Discussion of expenditure charged on the Consolidated Fund. 703. 

Clause (2). 

Other Constitutions : 

(A) England, 703 ; (B) Government of India Act, 1935, 703. 

India : 

Power of the House over demands, 703 ; Scrutiny of the Estimates, 703 ; Committee on 
Estimates, 704 ; Procedure after presentation of the Budget. 705: Opportunities and scope 
for discussion of the financial proposals, 705 ; How the Demands are presented, 706 ; The 
voting of grants. 706 ; Procedure for the voting of grants. 707. 

Conditions relating to motions for reduction of grants, 707 ; Conditions for admissibility 
of Cut Motions, 708 ; Debate on a motion for reduction of a grant, 708 ; The ‘Guillotine, 
709. 

Clause (3). 

Other Constitutions : 



India : 

No demand except on recommendation of the President, 710. 
Analogous Provision, 710. 


114 .( 1 ) As soon as may be after the grants under article 113 have 
. _ . .. ..... been made by the House of the People, there shall 

be introduced a Bill to provide for the appropriation 
out of the Consolidated Fund of India of all moneys required to meet— 

(a) the grants so made by the House of the People ; and 

(b) the expenditure charged on the Consolidated Fund of India 
but not exceeding in any case the amount shown in the statement 
previously laid before Parliament. 

(2) No amendment shall be proposed to any such Bill in either 
House of Parliament which will have the effect of varying the amount 
or altering the destination of any grant so made or of varying the amount 
of any expenditure charged on the Consolidated Fund of India, and the 
decision of the person presiding as to whether an amendment is 
inadmissible under this clause shall be final. 


• niodiuic uiiuu mis clause: snail uc unai. 

(3) Subject to the provisions of articles 115 and 116, no money shall 
De withdrawn from the Consolidated Fund of India except under 
appropriation made by law passed in accordance with the provisions of 
this article. 


Clauses (l)-(2). 

Other Constitutions 

(A) England .—Resolutions of the Committee of Supply, voting the grants, arc 
not sufficient to appropriate money for the purposes for which the grants have 
been made. For that legislation is required. All public revenues, raised by taxa¬ 
tion or otherwise, arc carried into the Consolidated Fund. No money can issue 
a' 1 ° * ?un< * . w hh° ut an Act of Parliament. It is the Annual Appropriation 

Act which authorises in detail the application of the amounts voted to the pur¬ 
poses for which they have been granted, and the issue or ‘appropriation’ of money 
out ot the Consolidated Fund for these purposes. Of course, before the passing of 
the annual Appropriation Act, interim statutes called Consolidated Fund Acts are 
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passed from time to time, giving effect to the resolutions of the Committee of 
Supply, to meet urgent requirements of the Departments. 1 The Appropriation 
Act, passed at the end of the session, confirms the appropriations made by the 
Consolidated Fund Acts and also deals with the grants so far undisposed of. 
Ihc Appropriation Act also limits the expenditure of each Department to the 
sums granted by Parliament, which are set out in a Schedule to the Act. 1 

(B) Government of India Act, 1935 .—There was no provision for an Appro¬ 
priation Act in the Government of India Act, 1935. It was the schedule of autho¬ 
rised expenditure authenticated by the Governor-General under s. 35 of that Act, 
which constituted the sole legal authoiity for any expenditure from the revenues 
of India. After the demand for grants had been voted by the Legislature, they 
were included in this Schedule. 


India 


Cl. (1) : Appropriation Act. 

The objects of an Appropriation Act have been already explained. Cl (3) of 
the present Article and An. 266 (3). post, lay down that no moneys shall be 

appropriated out of the Consolidated Fund ‘except in accordance with law.’ 

I he Appropriation Act 2 provides that law. The voting of the grants by the House 
of the People, under Art. 113, would not ipso facto authorise the issue of money 
out of the Consolidated Fund to meet the grants. It will require a Money Bill 
\Cf. Art. 110 (1) (</), ante], to be passed in conformity with the present Article. 
This Bill, called the Appropriation Bill, will include not only the grants voted 
by the House of the People but also the non-votable items of expenditure ‘charged 
on the Consolidated Fund of India’ [Art. 112 (3)J, as shown in the Budget 
Estimates. 

Cl. (2)s Scope of debate on and amendment of Appropriation Bill. 

Though an Appropriation Bill is in the nature of a formal legislation, to give 
effect to grants already voted by Parliament and expenditure charged by the Cons¬ 
titution, it would offer scope to a general debate on matters of public importance 
and administrative policy and questions affecting cconomv. 

But the scope of the debate has been limited by r. 218 of the Rules of the 
House by providing that matters which have already been discussed during the 
debate on the demands for grants cannot be raised during the debate on the 
Appropriation Bill. CIs. (4)-(6) of the Rule impose the following limitations upon 
the debate on the Appropriation Bill: 

*•(4) The debate on an Appropriation Bill shall be restricted to matters of public importance 
or administrative policy implied in the grants covered by the Bill which have not already 
been raised while the relevant demands for grants were under consideration. 

(5) The Speaker may, in order to above repetition of debate, require members desiring to 
take part in discussion on an Appropriation Bill to give advance intimation of the specific 
points they intend to raise, and he may withhold permission for raising such of the points 
as in his opinion appear to be repetitions of the matters discussed on a demand for grant 
or as may not be of sufficient public importance. 

(6) If an Appropriation Bill is in pursuance of a supplementary grant in respect of an 
existing service the discussions shall be confined to the items constituting the same, and no 
discussion shall be raised on the original grant nor the policy underlying it save in so far 
as it may be necessary to explain or illustrate a particular item under discussion." 

Thus, subjects on which cut motions were moved and negatived during the 
discussion on demands for grants cannot again be discussed on the Appropriation 

(1) Halsbury, 3rd Ed., Vol. 28, p. 451. Appropriation Act, authorising expenditure 

out of the Consolidated Fund. A sc !\ ar j! 

(2) It has been held in our Parliament Appropriation Act is thus being PT scd ,| tn 

[cf. Pari. Deb., Pt. II, 24-3-50, pp. 2064-7], expenditure relating to Railways (s« 

that there may be more than one annual under Art. 112. ante). 
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Bill. The Speaker may require members to give advance intimation of the points 
they intend to raise and may withhold permission if in his opinion they are 
repetitions of the matters already discussed on a demand for grant. 3 In the result, 
a debate on the Appropriation Bill takes place only if something special has 
happened in between the voting of the demands and the discussion on the Appro¬ 
priation Bill. 4 This is contrary to the practice in the House of Commons, where 
the debate on the Appropriation Bill, during its second and third readings, affords 
an opportunity of criticising the entire administrative policy. 9 

There are two limitations to amendments that may be proposed to such a 
Bill. These are—(i) No amendment mav be proposed which will have the effect 
of varying the amount or altering the destination of any grant, (ii) No amend¬ 
ment shall be proposed varving the amount of any expenditure charged on the 
Consolidated Fund. Limitation (i) obviously ensures that the grants already voted 
bv the House should not be disturbed.® 

‘Altering the destination of a grant* would also mean a violation of the rule 
in Art. 113 (3). So, an amendment to alter the destination of a grant as laid in 
the President’s demand, shall be out of order. This is in conformity with the 
English practice— 

"If a financial resolution provides that the monev is to he used for the benefit of certain 
recipients an amendment is out of order which would alter the recipients of the monev so as 
to give it to recipients other than those named under the King’s recommendation.”' 


Clause (3). 

Other CoNSTmmoNs 

(a) England.—See p. 711, ante. 

In this connection should be noted the principle that in order to justify 
payment out of the Public Exchequer, there must be clear authority of Parliament 
for the payment.® 

(B) Ceylon. —Sec. 67 of the Ceylon Constitution Order in Council, 1946, 
provides— 

"(I) Save as otherwise expressly provided in sub section (3) of this section, no sum shall 
be withdrawn from the Consolidated Fund except under the authority of a warrant under the 
hand of the Minister of Finance. 

(2) No such warrant shall be issued unless the sum has by resolution of the House of 
Representatives or by any law been granted for specified public services for the financial vear 
during which the withdrawal is to t3kc place or is otherwise lawfully charged on the Con¬ 
solidated Fund. 

(3) Where the Governor-General dissolves Parliament before the Appropriation Bill for the 
financial year has received the Royal Assent, he may. unless Parliament shall have already 
made provision, authorise the issue from the Consolidated Fund and the expenditure' of such 
sums as he may consider necessary for the public services until the expiry of a period of three 
months from the date on which the new House of Representatives is summoned to meet.” 


India 


No other means of withdrawal. 


The Consolidated Fund (Art. 266) would be a reservoir of all the revenues 
of the Government of India. An Appropriation Act would be the only outlet 
from the reservoir. Art. 266 (3) also reiterates this provision. 


” P - 5 e . b - 8-4-53, P«. n. Col. 392: 
uB (4) n^ rl l 2 eb ‘ fH)- 5*3-52, c. 1999: (I9‘ 
H.P Deb. (II). 2664-7. 

(5) May, 16th Ed., p. 746. 

(6) Pari. Deb. (II), 23-2-51, c. 405. 
C2—90 


(7) 312 H.C. Deb. 5s. 1138. quited in 
Jennings. Parliament, p. 258. 

(8) Auckland Harbour Board v. Kin?, 
(1924) A.C. 318. 
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Scope of Appropriation Act. 

In England, a question has been raised* whether the inclusion of an expendi¬ 
ture in the Appropriation Act is sufficient Parliamentary authority to give the 
Government which it does not already possess under the existing law, or whether 
specific legislation besides the Appropriation Act is necessary to assume those 
powers ; in other words, whether the act of the Executive is legised by Parlia¬ 
ment merely by authorising the expenditure required for it. The controversy 
has not yet been settled. While the Public Accounts Committee has repeatedly 
insisted upon such specific legislation, the Government has justified the practice 
on the ground of emergency or want of time. 

In India, the question appears to be much simpler because of the wording of 
Art. 114 (3). It makes clear [see also Art. 266 (3)J that the appropriation Act 
serves as an authority only for withdrawing money from the Consolidated Fund. 
Whether specific legislation is required to justify the activity for which the expen¬ 
diture is authorised will depend on other considerations. Thus, 

(а) There are certain provisions of the Constitution which provide that a 
‘law’ is required for doing certain acts. This law must be a law other than an 
Appropriation Act, e.g., a law required to restrict a fundamental right 
[Art. 19 (2)-(6)j; or to take away a man’s property [Art. 31 (1)]; or to impose 
a tax [Art. 265]. 

(б) Even apart from these constitutional provisions, if the Executive seeks 
to do an act which would be a civil wrong or an offence under the ordinary law, 
reason of encroachment on existing private rights, specific legislation would be 
required, and the inclusion of expenditure required for the act would be no 
defence. 9 10 

‘Subject to the provisions of Arts. 115-6’.—These words provide that not only 
the annual Appropriation Acts but also similar Acts passed to provide supple¬ 
mentary, excess or exceptional grants, votes on accounts or votes of credit, shall 
be authority for appropriation of money out of the Consolidated Fund. 

Analogous Provision. —Provisions similar to those of the present articles arc 
made in Art. 204, post, as regards the State Legislature. 

INDEX TO COMMENTS 


ARTICLE 114. 

Clauses (l)-(2). 

Other Constitutions : 

(A) England, 711 ; (B) Government of India Act. 1935, 712. 

Cl. (I): Appropriation Act, 712. 

Cl. (2): Scope of debate and amendment on Appropriation Bill, 712; ‘Altering the desti¬ 
nation of a grant’, 713. 

Clause (3). 

Other Constitutions : 

(A) England, 713; (B) Ceylon, 713. 

India : 

No other means of withdrawal, 713; Scope of Appropriation Act, 714; Subject to the 
provisions of Arts. IIS-116, 714. 

Analogous Provision, 714. 


tSZfirSS-vJS? >15. (!) The President shall- 

(a) if the amount authorised by any law made in accordance with 
the provisions of article 114 to be expended for a particular service for 
the current financial year is found to be insufficient for the purposes of 
that year or when a need has arisen during the current financial year for 


(9) May, 16th Ed., p. 749. 

(10) Cf. Ram Jawaya v. State of Punjab, 


(1955) 2 S.C.R. 225 (238). 
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supplementary or additional expenditure upon some new service not con¬ 
templated in the annual financial statement for that year ; or 

(6) if any money has been spent on any service during a financial 
year in excess of the amount granted for that service and for that year, 
cause to be laid before both the Houses of Parliament another statement 
showing the estimated amount of that expenditure or cause to be presented 
to the House of the People a demand for such excess, as the case may be. 

(2) The provisions of articles 112, 113 and 114 shall have effect in 
relation to any such statement and expenditure or demand and also to 
any law to be made authorising the appropriation of moneys out of the 
Consolidated Fund of India to meet such expenditure or the grant in 
respect of such demand as they have effect in relation to the annual 
financial statement and the expenditure mentioned therein or to a demand 
for a grant and the law to be made for the authorisation of appropriation 
of moneys out of the Consolidated Fund of India to meet such expenditure 
or grant. 

Clause (1) (a). 

Other Constitutions 

(A) England .—In England, a supplementary estimate may be presented— 
"either for a further grant to a service already sanctioned by Parliament, in addition to 

the sum already demanded for the current financial year, or for a grant caused by a fresh 
occasion for expenditure that has arisen since the presentation of the sessional estimates, such 
as expenditure newly imposed upon the executive government by statute, or to meet the cost 
created by a unexpected emergency" (such as an immediate addition to an existing service, 
or the purchase of land, or of a work ol art)." 

Supplementary estimates for an existing service become necessary simply due 
to the tact that the annual estimates are prepared some 5 or 6 months before 
the commencement of the financial year for which provision is made in the 
annual estimates. 12 . . r , 

(B) Government of India Act, 1935 .—'There was provision for Supplementary 

Estimates in Sec. 36 of that Act. 


India 

Estimates other than the Annual Estimates. 

The authority of Parliament for expenditure of money out of the Consoli¬ 
dated Fund of India is obtained not only by presenting the ‘annual financial 
statement’ [Art. 112 (I), ante], which contain the Annual Estimates (also 

known as 4 main 1 ' estimates), but also by estimates presented at other times, followed 
by a vote of the House on the grants demanded in such Estimates and an Act 
of Appropriation in the same manner [Arts. 114 (3); 115 (2); 116 (2)]. 

These other estimates, dealt with in Arts. 115-6 are: 

(*) Supplementary Estimates, (it) Votes on account, (tii) Votes of credit. 
(iv) Exceptional grants. 

Supplementary Estimates. 

Supplementary estimates arc looked upon with jealousy by popular legislatures, 
as they tend to diminish control of the legislature over the national expenditure, 
but even in England supplementary estimates arc occasionally necessary owing 
to the exigencies of Government or unforeseen circumstances. Thus, the need 


» 


(11) May, 16th Ed., p. 715. 


(12) Campion Introduction, 1950, p. 264. 
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for supplementary or additional grants may arise when the amount specified in 
the annual estimate for a particular existing service is found insufficient for the 
purposes of the current year, or for some new service, not contemplated in the 
ordinary estimates for that year. 13 In the absence of any such provision, “it would 
be impossible for the Government to carry on without Parliament being called 
from day to day”. 1 * s 

Supplementary estimates must be passed by the House before the end of the 
financial year. Ihe procedure for passing the Supplementary Estimates is, under 
Cl. (2) of the present article, the same as that for the Annual Estimates (Arts. 112-41, 
and the supplementary or additional grants will similarly be embodied in an 
Appropriation Act. 14 


Debate on Supplementary estimates. 

As in England , 10 the debate on a demand for supplementary grant, in our 
House of the People 17 shall be confined to the items constituting the same and 
no discussion may be raised on the original grants nor policy underlying them 
save in so far as it may be necessary to explain or illustrate the particular items 
under discussion. 

It follows that a general discussion on the administration as upon the annual 
estimates is not possible when a demand for a supplementary grant is made. 1 * 
Though a question of economy relating to the particular item can be discussed, 
members cannot ventilate a grievance relating to another item or another 
Department. 1 * 

In general, no question of policy can be raised when the supplementary 
demand relates to a scheme which has been already sanctioned by the House, 
but when the supplementary demand is in respect of a new service for which no 
sanction has previously been obtained from the House, a discussion of the policy 
involved must be permissible, but it must be confined to the item on which the 
vote of the House is sought. 1 * 20 It follows that though a cut motion may be 
moved on a supplementary motion, it must be subject to the above restriction 
regarding policy. 21 


Clause (I) ( b ). 


Other Constitutions 


(A) England .—“The need for an excess grant arises when a department has 
carried expenditure upon a service beyond the amount granted to that service, 
during the financial year for which the grant was made’’.” The Commons 
recorded a permanent disapproval of these departmental excesses by resolving in 
1849 that "when a certain amount of expenditure for a particular service has been 
determined upon by Parliament, it is the bounden duty of tht department which 
has that service under its charge and control, to take care that the expenditure 
docs not exceed the amount placed at its disposal for that purpose”. 22 

Nevertheless, in England, excess grants become necessary because during the 
last weeks of a financial year, it may not be possible to get a supplementary 
estimate voted by Parliament, owing to shortage of time. 

(B) Government of India Act, 1935 .—There was no provision in this Act for 
an excess grant. 


(13) Ilbcrt, Parliament (H. U. Library); 
May, 16th Ed., p. 715. 

(14) I)r. Ambedkar in the Constituent 
Assembly. 

(15) See, for instance. Appropriation Act 
(XIII of 1952). 

(16) May, 16th Ed., p. 738. 

(17) R. 216. Rules of the House of People. 


(18) (1952) H P. Deb. (V), 2129 

(19) (1921) L.A. Deb. (II), 875. 

(20) (1935) L.A. Deb. (Ill), 2589-90; (195/) 
H.P. Deb. (X). 5393-4. 

(21) (1955) H P. Deb. (X) 2206 ; (1953) 

H.P. Deb. (I). 1297-8. „ , 

(22) May. 16th Ed., p. 718; 738; Hals- 
bury. 3rd Ed.. Vol. 28, p. 446. 
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Cl. (1) (b): Excess Grants. 

Sometimes the amount granted for any service is found insufficient for the 
purposes during the financial year and the Department is obliged to spend the 
excess, by drawing it out of the Contingency Fund [Art. 267 (1;J, in advance of 
Parliamentary sanction. In such a case, sanction of Parliament should be obtained 
as soon as possible after the excess expenditure has been ascertained.* 223 A 
demand for the excess shall be presented to the House as if it were a demand for 
a grant under Art. 113. 

An excess demand differs from a supplementary demand in that the former 
is made after the expenditure has been actually incurred, and after the financial 
year to which it relates has expired. Hence, there is no question of presenting 
an ‘estimate' for the ‘excess’. It is presented in the form of a ‘demand’ for the 
excess, as the words 'or cause .... excess’ in cl. (I) indicate. Demands for money 
already spent in excess of voted grant should be made not by way of supplementary 
demand but in the form of an excess demand. 2 * 

Debate on excess grants. 

As in the case of a supplementary grant, the debate on an excess grant is 
restricted to the items which are included in such grant and their application. 22 

Cl. (2): Procedure for Supplementary grants. 

The procedure for the passing of supplementary estimates and excess grants 
shall be the same as that for demands tor the annual grants, subject to such 
adaptations as the Speaker may deem necessary. 23 The Supplementary Demands 
refer to the heads of the original Demands and the sums already voted under 
that head and the sum now required. 

The Minister concerned should give general information to the House as to 
the necessity for the Supplementary Demand. 1 

Token Grant. 

It sometimes happens that diough a supplementary estimate is required for 
sanction of expenditure on a ‘new’ service, additional funds arc not actually 
requited by the Department since the Department might have made some saying 
under a sanctioned head which might be utilised for the new service with the 
sanction of Parliament for such re-appropriation. In England, the sanction of 
Parliament for the expenditure on the new service and the re-appropriation is 
obtained by demanding a ‘token’ sum of £10/- for the new service. This is known 
as the demand for a token (supp lcmcntary) vote. 22 

, R. 217 of the Rules of our House of the People* embodies this procedure thus: 

"When funds to meet the proposed expenditure on a netv service can be made available 
by re-appropriation, a demand for the grant of a token sum may be submitted to the vote 
of the House and, if the House assents to the demand, funds may be so made available.” 


Procedure for excess grants. 

It is a function of the Public Accounts Committee 3 to examine the items 
of excess expenditure, while scrutinising the Appropriation Accounts, with refer¬ 
ence to the circumstances leading to such excess in each case and then to make 
recommendations to the Government. A demand for an excess grant is then 
presented by the Government. 


(23) L.S. Deb. (II), 22-8-56. 

)IV t A - Dcb - 16-3-29, pp. 1989-90. 

(25) R. 215, Rules of the House of the 
People. 

(I) Pari. Dcb. (II), 29-9-51. 3755. 


(2) The constitutionality of this Rule has 
been maintained by the Speaker f(1957) 
H P. Dcb. (X). 5267-721. 

(3) Sec R. 308 (4) of the Rules of the 
House of the People. 
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ARTICLE 115. 

Clause (l)(a). 

Other Constitutions : 

(A) England, 715; (B) Government of India Act, 1935, 715. 

India : 

Estimates other than the Annual Estimates, 715; Supplementary Estimates, 715; Debate 
on Supplementary estimate, 716. 

Clause (l)(b). 

Other Constitutions : 

England, 716; Government of India Act, 1935, 716. 

India : 

Excess Grants, 717 ; Debate on excess grants, 717. 

Clause (2). 

Procedure for Supplementary Estimates, 717; Token Grant, 717; Procedure for excess 
Grants, 718. 


Votes on account, votes , (1) Notwithstanding anything in the 

of credit and exceptional foregoing provisions of this Chapter, the House of 
8 ranls - the People shall have power— 

(a) to make any grant in advance in respect of the estimated expen¬ 
diture for a part of any financial year pending the completion of the 
procedure prescribed in article 113 for the voting of such grant and the 
passing of the law in accordance with the provisions of article 114 in 
relation to that expenditure ; 

(b) to make a grant for meeting an unexpected demand upon the 
resources of India when on account of the magnitude or the indefinite 
character of the service the demand cannot be stated with the details 
ordinarily given in an annual financial statement; 

(c) to make an exceptional grant which forms no part of the current 
service of any financial year ; 

and Parliament shall have power to authorise by law the withdrawal of 
moneys from the Consolidated Fund of India for the purposes for which 
the said grants are made. 

(2) The provisions of articles 113 and 114 shall have effect in relation 
to the making of any grant under clause (1) and to any law to be made 
under that clause as they have effect in relation to the making of a 
grant with regard to any expenditure mentioned in the annual financial 
statement and the law to be made for the authorisation of appropriation 
of moneys out of the Consolidated Fund of India to meet such expenditure. 

Clause (I) (a). 

Other Constitutions 


(A) England .—Owing to the fact that the financial year ends on the 31st 
March, it is obviously impossible for the House of Commons, which usually docs 
not meet until the middle of January or the beginning of February, to grant the 
whole of the annual supplies for the ensuing year before the 1st April. At the 
same time Ministers of the Crown must be supplied with money for the purpose 
of carrying on the government of the country. As a matter of practice, therefore, 
Parliament is obliged every year to grant in advance some of the money whicn 
is demanded by the Crown for the expenses of the various departments before 
the whole of the estimates for the year have been agreed to by the House o 
Commons ( Halsbury ). 
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A vote on account may also be necessary if Parliament is dissolved towards 
the beginning of a year and the annual supplies cannot possibly be voted by the 
new Parliament in time. 4 5 

The votes on account are passed by resolutions of the Committee of Supply. 
The authority granted by a vote on account is to spend a limited amount under 
each vote. The authority is provisional and by a vote on account, neither the 
Committee of Supply nor the House is committed ultimately to recommend or 
to grant the total number asked for under any of the heads. 

When the annual grant for any service is finally voted by Parliament, the 
amount already included in the vote on account is deducted from the total amount 
of the estimate and only the balance is put to the vote of the House. 

(B) Government of India Act, 1935 .—There was no provision for a vote on 
account in that Act (see below). 


India 


Votes on Account. 

Following the English practice, the present sub-clause makes provision for 
grants in advance to be made by the House for enabling the departments to 
carry on until the voting of the Annual Financial Statement followed by the 
passing of the general Appropriation Act is complete. Votes on account may be 
passed on any day subsequent to the presentation of the Budget. The object of 
providing limited amounts* by votes on account is to enable Parliament to debate 
the Budget in detail. 

The Budget is usually presented to Parliament towards the end of February 
or the beginning of March. Under the Government of India Act, 1935, since 
there was no provision for votes on account, debates on the Budget including the 
voting of grants and the passing of the Appropriation and Finance Acts had to 
be hurried through before the end of March (i.e., before the commencement of 
the next financial year). 

But since the commencement of the Constitution, as votes on account arc 
passed in time, the voting of the demands included in the Annual Financial 
Statement is not completed before the 1st of April, and the Annual Appropria¬ 
tion Act is not passed until after the financial year has started. 6 The vote on 
account, followed by the Appropriation (Vote on Account) Act which is passed 
before the commencement of the new financial year, T authorises the expenditure 
on the various services during the period that intervenes the beginning of the 
financial year and the passing of the Annual Appropriation Act. T 

The Vote on Account’ is thus a device for enabling the House to consider 
the demands at leisure. It is passed some time after the presentation of the 
Budget but before the new financial year starts. It is a grant in advance for 
carrying on the estimated departmental expenditure of the year, before complete 
and detailed sanction has been given to that expenditure. 6 


Clause (1) ( b ). 
Other Constitutions 


(A) England .—“Unexpected demands upon the resources of the United 
Kingdom for defence, or for a military undertaking, which on account of the 


(4) May. 16th Ed., p. 713; Halsbury, 3rd 
Ed.. Vol. 28. pp. 445-6. 

(5) Thus, out of the total grant of 
Rs. 2,940 crores included in the Appropria¬ 
tion Act for 1945-55. Rs. 262 crores were 
included in the Vo te on Account for that 
year (see Acts VITT and XVI of 1954). 

(6) Thus, the Annual Appropriation Act 


for 1954-55 fXVI of 1954) received the assent 
of the President on 27-4-1954. 

(7) The Appropriation (Vote on A ccou nt) 
Act for the financial vear 1954-55 (VTTT of 
1954) received the assent of the President on 
18-3-54. It thus covered the expenditure re¬ 
quired for about a month. 

(8) House of Commons Manual, p. 152. 
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magnitude or indefiniteness of the service, cannot be stated with the detail given 
in an ordinary estimate are laid before Parliament by an application, based on an 
estimate of the total sum required, for a vote of credit. Sums obtained upon a 
vote of credit are, like other grants of supply, available solely, during the financial 
year in respect of which the grant is made".* * 

(B) Government of India Act, I93S .—There was no provision for such grant 
under that Act. 


India 

Votes of Credit. 

Owing to an unexpected demand for money caused by some national 
emergency, Government may require funds for which it is not possible to give 
detailed estimates. In such a case the House would grant the money required by 
a vote of credit, passed in the same way as annual grants. 

A vote of credit is demanded in the form of a lump sum without details, for 
in the nature of things, a vote of credit is required where the total sum required 
or the details of expenditure cannot be estimated. 

Under r. 215 of the Rules of the House of the People, the procedure for 
obtaining a vote of credit is the same as that for an original demand, subject to 
such modifications as the Speaker may deem expedient. 

Clause (1) (c). 

Other Constitutions 

(A} England.— An exceptional grant may be required to meet the cost of an 
undertaking which forms no part of the current service of the year and is non¬ 
recurrent in nature, such as ... . loans to foreign countries, fortifications and 
works. Demands for financial aid arc also sometimes made by a message from 
the Crown for a grant necessary for the maintenance of the dignity of the Crown, 
c.g., marriage of the Princess Royal.* . , . . 

(B) Government of India Act, 1935.— There was no provision for such grant 

in that Act. 


India 

Exceptional Grants. 

An exceptional grant or special grant is analogous to a vote of credit in this 
that an exceptional grant is made for a particular and special purpose which docs 
not form part of the ordinary expenditure of the year. In such a case, the House 
would grant money for that particular purpose, separately. The procedure for 
votes of credit and exceptional grant shall be the same as demands for grants, 
subject to such adaptations as the Speaker may deem necessary. [R. 215]. 


Clause (2). 


Procedure for Vote on Account. 

This clause imports the provisions of Arts. 113-4 to the grant of a vote of 
account. This means that it will have to be moved in the form of a demand for 
giant and embodied in an Appropriation Bill [called the Appropriation (Vote 

on Account) Bill]. ' , - , ina 

The House of the People has made r. 214 to explain the procedure relating 

to a vote on account— 


"(1) A motion for vote on account shall state the total sum required, and 
amounts needed for each Ministry Department or item of expend.tt.re »h Mtang molcd 
sum shall be stated in a schedule appended to the mo tion. (2) Ame ndments may ne_ 

(<h Mav, 16th Ed., po. 719-720 ; Halsbury, 

3rd Ed.. Vol. 28, p. 447. 
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for the reduction of the whole grant or for the reduction or omission of the items whereof the 
grant is composed. (3) Discussion of a general character shall be allowed on the motion or 
any amendments moved thereto, but the details of the grant shall not be discussed further 
than is necessary to develop the general points. (4) In other respects, a motion for vote on 
account shall be dealt with in the same way as if it were a demand for grant.” 

But though the procedure relating to a vote on account is, in general, the 
same as that relating to a demand for a grant, the recommendation of the 
President is not separately required for a vote on account inasmuch as these form 
part of the Demands included in the Annual Financial Statement for which the 
recommendation of the President has already been obtained. 

Scope of debate on a vote on account. 

During the debate of a Vote on Account, members may invite attention of 
Government to matters of policy or ventilate their grievances cither through 
general discussion or through cut motions. 10 

But in practice, the demand for a Vote on account is sometimes passed as a 
formal matter, by consent of the House, in view of the urgency of the grant and 
the fact that there would be ample opportunity for discussion when the Budget 
for the entire year was presented." R. 214 (3), reproduced above, clearly lays 
down that details of the grant shall not be discussed, at this stage, further than 
is necessary to develop the general points. 

A cut motion may be moved by way of amendment cither for the reduction 
of the entire demand or for the reduction or omission of any of its items. 12 

Procedure for vole of credit and exceptional grant. 

Under r. 215 of the House, the procedure for obtaining these grants 
is the same as that for the annual grants, subjects to such modifications 
and adaptations as the Speaker may deem expedient, and under tht present 
Clause, they similarly require to be embodied in an Appropriation Act. 

No such demand has so far been presented before our Parliament. 

INDEX TO COMMENTS 

ARTICLE 116. 

Other Constitutions : 

(A) England, 718; (B) Government of India Act, 1935, 719. 

India : 

Votes on Account, 719. 

Clause (l)(b). 

Other Constitutions : 

(A) England, 719; (B) Government of India Act, 1935, 720. 

India : 

Votes of Credit. 720. 

Clause (l)(c). 

Other Constitutions : 

(A) England, 720 ; (B) Government of India Act, 1935, 720. 

India : 

Exceptional Grants, 720. 

Clause (2). 

Procedure for Vote of Account, 720 ; Scope of debate on a vote of account, 720. 

Procedure for vote of credit and exceptional grant. 721. 

117. (1) A Bill or amendment making provision for any of the 
matters specified in sub-clauses (a) to ( f) of clause (\) 
finaSi' Bms V . iSl0nS a * *° articlc 110 shall not be introduced or moved 

except on the recommendation of the President and 
a Bill making such provision shall not be introduced in the Council of 
States: 

(10) Pari. Deb., 26-2-52. Pt. n, cols. 1283-4. (12) (1952) Prov. Pari. Deb. (I). 1283-4. 

(11) Pari. Deb.. 12-3-51, Pt. II, cols. 4351-3. 

C2—91 


722 


The Constitution of India 


[Part V 


Provided that no recommendation shall be required under this clause 
for the moving of an amendment making provision for the reduction or 
abolition of any tax. 

(2) A Bill or amendment shall not be deemed to make provision 
for any of the matters aforesaid by reason only that it provides for the 
imposition of fines or other pecuniary penalties, or for the demand or 
payment of fees for licenses or fees for services rendered, or by reason 
that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 

(3) A Bill which, if enacted and brought into operation, would 
involve expenditure from the Consolidated Fund of India shall not be 
passed by either House of Parliament unless the President has recom¬ 
mended to that House the consideration of the Bill. 


Clause (I). 


Other Constitutions 


(A) England .—The rule that ‘the Crown demands money’ applies not only to 
supply, i.e., the authorisation of expenditure, but also to revenue, i.e., the autho¬ 
risation of taxation. Historically, the authorisation of expenditure required the 
imposition of taxation, 13 and so. Standing Order 78. which was adopted in 1713, 
is limited, in its terms, to the authorisation of expenditure. But since then, 
authorisation of expenditure and imposition of taxation have come to be effected 
by different legislation. Hence S. O. 78, has come to be applied to taxation as 
well. As May'* explains it— 

"The principle that the sanction of the Crown must be given to every grant of money 
drawn from the public revenue, applies equally to the taxation levied to provide that revenue. 

No motion can therefore be made to impose a tax. save by a Minister of the Crown. 

nor can the amount of a tax proposed on behalf of the Crown be augmented, nor any 
alteration made in area of imposition. In like manner, no increase can be considered cither 
of an existing or of a new or temporary tax for the service of the year, except on the initiative 
of a minister, acting on behalf of the Crown ; nor can a member other than a minister move 
for the introduction of a Rill framed to effect a reduction of duties, which would incidentally 
effect the increase of an existing dutv. or the imposition of a new tax. although the aggregate 
amount of imposition would be diminished by the provision of the Bill." 

Hcncc, the exclusive rieht to propose fresh taxation or increase of the rates bf 
existing taxes, belongs to the Government, and no private member may bring 
any motion having cither of these effects. But a private member—(a) can move 
to reduce taxation or can bring in a Bill to rcncal or reduce taxes which the 
Government has not proposed to touch, or can move for a further reduction when 
the Government pronoses to reduce a tax ; (6) if the Bi'l proposes to reduce a tax, 
an amendment which proposes to increase the rate of the tax up to the existing 
level, is in order. 1 * 1 * 


(B) Canada.— Sec. 54 of the British North America Act savs— 

"It shall not be lawful for the House of Commons to adopt or pass any vote, resolution, 
address or bill for the appropriation of anv part of the public revenue or of anv tax or impost 
?o any * purpose, that has no, been first recommended to that House bv message of the Governor- 
General in the session in which such vote, resolution, address, or Bill is proposed. 


(13) Jennings. Parliament. 1948. p. 251. 

(14) May. Parliamentary Practice. 13th 
Ed., but its substance appears a, pp. 690-1, 
ibid ; Campion, 1950. p. 280. 

(15) Campion, 1950, p. 285. 


(16) Previously, a private member con’d 
also move an amendment proposing to sub¬ 
stitute another tax equivalent in amount to 
the tax embodied in the Bill. But. according 
to modern practice, such amendment is out 
of order (May, 16th Ed., p. 793). 
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(C) Australia. —Sec. 56 of the Constitution Act says— 

“A vote, resolution, or proposed law for the appropriation of revenue or moneys shall not 
be passed unless the purpose ot appropriation has in the same session been recommended by 
message of the Governor-General to the House in which the proposal originated.' 1 

(D) Ceylon. —See. 69 of the Constitution Order in Council, 1946, provides— 

"No Bill or motion, authorising the disposal of, or the imposition of charges upon, the 
Consolidated Fund or other funds of the Island, or the imposition of any tax or the repeal, 
augmentation or reduction of any tax for the time being in lorcc shall be introduced in the 
House of Representatives except by a Minister, nor unless such Bill or motion has been approved 
either by the Cabinet or in such manner as the Cabinet may authorise." 

(E) Government of India Act, 1935. —See. 37 (I), as amended in 1947, 
provided— 

"(I) A Bill or amendment making provision— 

(a) for imposing or increasing any tax ; or 

(£») lor regulating the borrowing of money or the giving of any guarantee by the Dominion 
Government, or for amending the law with respect to any financial obligations undertaken 
or to be undertaken by the Dominion Government, or 

(c) for declaring any expenditure to be expenditure charged on the revenues of the 
Dominion, or for increasing the amount of any suen expenditure, 

shall not be introduced or moved except on the recommendation of the Governor-General." 


India 

No financial Bill to be introduced except on recommendation of 
President. 

This provision is a counterpart of that in Art. 113 (3). Not only demands 
for grants but also any Bill or amendment relating to taxation, borrowing and 
the other matters enumerated in Art. 110 (1) shall require the recommendation 
of the President for its introduction, whether such Bill deals exclusively with the 
money matter so as to be a "Money Bill" within the meaning of Art. 110 (I), or 
not. The only exceptions arc (*) Bills or motions for reduction or abolition of 
any tax ; (ii) imposition of fines, fees and licenses, taxes by local authority. [Sec 
also p. 673, ante ]; (Hi) providing for, exclusively, with an ‘incidental matter' within 
the meaning of Cl. (g) of Art. 110 (I), e.g., a Bill which merely seeks to clarify 
the meaning of a provision in a Money Bill, without itself imposing a tax or the 
like even though it is a Money Bill as defined in Art. 110). 

A private member is not debarred from bringing a Bill or Amendment as 
comes under Art. 117 (1); but he must annex a copy of the President's assent to 
the notice of his motion in order that the notice may be valid. 

The question of absence of recommendation cannot, however, be raised in 
the Council of States, after the Bill has been passed by the House of the People, 
or in the Courts |Art. 122 (1), post), once the Act has been made [Art. 255, post]. 

Though a bill referred to in the present clause must deal with any of the 
matters specified in els. ( a)-(f) of Art. 110 (I), there is a difference between the 
scope of the two provisions. If the bill deals exclusively with such matters and 
contains no provisions relating to any other matter, it is a ‘Money Bill’ within the 
meaning of Art. 110 (I) and the procedure provided in Art. 109 must be followed. 
If, however, the Bill contains provisions relating to different matters of which 
some fall within any of the sub-clauses ( a)-(f ) of Art. 110 (I), it is nevertheless a 
‘financial Bill’ within the meaning of Art. 117 (1). But whether it is a ‘Money 
Bill' or not, any financial Bill would be governed by Art. 117 (1). 

‘Money Bills’ and ‘other financial Bills’. 

‘Finance’ refers to revenue and expenditure. Our Constitution divides Bills 
containing financial provisions into several classes with different incidents, which 


(16a) (1956) H.P. Deb. (VII), 2725-6. 
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should be carefully noted, particularly because the division is not exactly identical, 
in ail respects, with the corresponding division made in England. 

The main division is into ‘Money Bills’ and ‘other financial Bills’. 

(A) Money Bills .—No financial Bill is a Money Bill unless it comes within 
the purview of Art. 110. The following are the special features of a Money Bill: 

(i) It must deal exclusively with any of the matters specified in any of the 
sub-clauses of Art. 110 (1). 

(it) Subject to the above, the Speaker's decision as to whether a particular 
Bill is a Money Bill or not is final and even if the Speaker certifies a Bill which 
docs not apparently come within the scope of Art. 110 (1), there is none to question 
it. Shortly speaking, therefore, a financial Bill which is certified by the Speaker 
to be a Money Bill under Art. U0 (4), is a Money Bill. 

(Hi) A Money Bill shall be introduced only in the House of the People 
[Art. 109 (1)J. 

(iu) It cannot be introduced except on the recommendation of the President 
[Art. 117 (1)J. 

But as stated above, there is one exception to this rule, namely, 
a Money Bill which deals exclusively with an ‘incidental matter’, as referred to 
in sub-cl. (g) of Art. 110 (1). 

(v) The power of the Council of States over a Money Bill is laid down in 
els. (2)-(5) of Art. 109. As has been already explained, when a Bill certified by 
the Speaker to be a Money Bill is received by the Council of States, the only 
courses open to the Council arc— (a) to return*' the Bill without amendments or 
(b) to return* 7 it with suggestions for amendments or (c) to withhold the Bill for 
a period of 14 days. 

(B) Other Financial Bills .—All financial Bills, other than Money Bills as 
explained above, arc included in Art. 117 (1). These fall under several categories: 

(«) Bills which provide for any of the matters enumerated in Art. 110 (/) but 
do not consist solely of those matters (e.g., a Bill which contains a taxing clause 
but does not deal solely with taxation). 

These have two features in common with Money Bills, viz., that— 

(i) They shall not be introduced in the Council of States. 

(»t) They shall not be introduced except on the recommendation of the 
President. 

But, not being Money Bills, the provisions of els. (2)-(5) of Art. 109 do not 
apply to such Bills, so that the Council of States has full power to reject or 
amend '* such Bills as it has in the case of non-financial Bills. Such Bills have 
to be passed in the Council of States through three readings like ordinary Bills 
and in case of a final disagreement between the two Houses over such a Bill, the 
provision for joint sitting in Art 108 is attracted. 

(6) Bills involving expenditure .—Any ordinary Bill may contain provisions 
which, if passed, would involve expenditure from the Consolidated Fund of India. 
Such a Bill shall have all the incidents of an ordinary Bill, viz., that— 

(j) It may be intiated in cither House._ 


(17) As has already been seen, the proce¬ 
dure in England differs in this respect, for. 
a Money Bill goes through the formality of 
a passage in the House of Lords and the 
Lords can amend such Bill. They arc not 
required to 'suggest amendments'. Whether 
such amendments would be effective or not 
however, depends upon the Commons, under 
s . j (1) of the Parliament Act. 1911 ; 
Campion, Introduction, 1950, p. 288: May. 
15th Ed., p. 794). 

(18) In this respect, the powers of our 
Council of States arc wider than those of the 
House of Lords for, in England, the Com¬ 


mon- claim the sole right of initiation or 
amendment of any Bill dealing with public 
expenditure or revenue (excepting those 
relating to fines and fees (S.O. 55) or local 
rates in Private Bills (S.O. 191)], and if the 
Lords exercise any such powers with respect 
to such financial Bills (though they arc not 
'Moncv Bills'), it would be a breach of privi¬ 
lege of the House of Commons. In practice, 
the Commons waive their privilege where 
the amendments made by the Lords arc 
verbal or consequential in nature or do not 
relate to anv charge on the public revenues 
[Maw 15th Ed. pp. 781-792]. 

(18) L.A. Deb., 5-3-35, p. 3/44. 
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(it) The Council of States has full power to reject or amend it; 
but it has one special incident in view of the financial provision (i.e., provision 
involving expenditure) contained in it, viz., that— 

It must not be passed in either House unless the President has recommended 
the consideration of the Bill lArt. 117 (3)]. 

(C) Bills providing for certain specified matters, e.g .— 

(a) the imposition of fines or other pecuniary liabilities; 

( b) the demand or payment of fees or licences or fees for services rendered ; 

(c) the imposition, abolition, remission, alteration or regulation of any tax 
by any local authority or body for local purposes. 

Though, prima facie, such Bills contain provisions which arc financial in 
nature, for the purposes of the Constitution, they are neither Money Bills 
[Art. 110 (2)] nor ‘financial Bills’, so that they have no special incidents with res¬ 
pect to their introduction or passage. Like ordinary Bills, they may be intro¬ 
duced in either House, require no recommendation from the President and may 
be rejected or amended by the Council of States in the ordinary manner. 


Amendments requiring recommendation under Art. 117 (1). 

Sanction of the President is required not only for a Bill but also for an 
amendment (before it is moved) if it makes provision relating to any of the 
matters specified in sub-clauses (*)-(/) of cl (I) of Art. 110 (1). 1 hus, it has been 

held that the following amendments require such sanction— 

(a) When a Bill proposes a tax for a particular period, an amendmtnt to 
extend the operation of the tax indefinitely.'* ... ..... 

lb) An amendment that the proceeds from the duty proposed m the Bill 
shall not be carried to the Consolidated Fund but shall be appropriated for other 

purpos ^ amcn( | mcnl f or transferring one item from one part of the Schedule 
to a Finance Bill to another, which has the effect of increasing the duty. 30 

(d) An amendment seeking to impose a new tax. 31 


Amendments not requiring sanction. 

The Proviso says that no recommendation of the President shall be required 
for any amendment which seeks to reduce or to abolish a tax, as proposed in a 

Bill or amendment. . . . , 

An amendment seeking to increase the rate of duty in one particular but 
to reduce it in another, the total effect of the amendment being to reduce the 
tax, docs not require the President’s sanction. 

Another exception hds been engrafted by the Rules of the House of the 
People, 33 33 following the English practice, that— 

"No previous sanction or recommendation of the President is required if the amendment 
seeks to increase the tax (proposed in the Bill) upto the limits of an existing tax. 

It would follow from this exception that any amendment which seeks to 
maintain the status quo would not require recommendation. 3 * Thus, where a 
Finance Bill proposes to remove an existing duty, an amendment for the deletion 
of that clause which seeks to abolish the duty can be moved without the Presi¬ 
dent’s recommendation, though the apparent effect of the amendment would be 


to increase taxation. 


24 


(19) L.A. Deb., 21-2-27, p. 1095. 

(20) L.A. Deb., 19-2-23, pp. 3718-9. 

(21) L.S. Deb. (II) 21-4-56. 

(22) Proviso to r. 81 of the Rules of the 
House of the People. 

(23) Thus, if a Bill seeks to amend a tax¬ 
ing Act by lowering the rate of tax, an 
amendment may be moved to the Amending 
Bill to increase the rate up to the limit of 


the rate provided by the original Act, and 
for such an amendment no sanction of the 
President would be required. The reason 
behind this exception is that it docs not 
really seek to increase the burden on the 
tax-payer inasmuch as the amendment docs 
not seek to go higher than the existing tax 
[Cf. L.A. Deb., 6-4-39. pp. 345-55). 

(24) L.A. Deb., 22-2-34, p. 2583. 
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Otherwise, an amendment which seeks to increase the rate of an existing 
tax requires recommendation. 25 If, however, an amendment seeks to increase 
the rate of duty in one particular but reduces it in another so that the total effect 
of the amendment would be to reduce the tax, no sanction of the President would 
be required. 1 

Proviso. 

Abolition or reduction of a tax is included in sub-cl. (a) of Art. 110. In the 
result, if a Bill solely provides for abolition or reduction of a tax, it is a ‘Money 
Bill’; if it contains other provisions which do not come within any of the sub- 
clauses of Art. 110 (1), it is a ‘financial Bill’ within the meaning of Art. 117 (I). 
In either case, such a Bill cannot be introduced or moved except on the recom¬ 
mendation of the President (Art. 117 (1)J. 

If, however, an amendment seeks to abolish or reduce a tax, no recommenda¬ 
tion of the President would be required for moving it. 

While the enacting portion of cl. (I) includes both Bills and amendments, the 
Proviso makes an exception m the case of amendments only, relating to reduction 
or abolition of a tax. 


Clause (2). 

Scope of Cl. (2). 

Cl. (2) is an exception to cl. (I) relating both to bills and amendments having 
any of the specified objects, viz., 

(а) imposition of fines or other pecuniary penalties; 

(б) demand or payment of fees lor licences, fees for services rendered ; 

(c) taxation by any local authority or body for local purposes. 

This clause corresponds to cl. (2) of Art. 110 and the two together provide 
that such bills or amendments arc not subject to the special provisions relating 
to money or financial Bills. 

Hcncc, no previous sanction of the President is required for introducing such 
Bill. But if such Bill involves expenditure, recommendation of the President must 
be obtained (cl. (3)], before the motion for consideration of the Bill is made. 

‘Fine or other pecuniary penalty.' 

The word fine has got several meanings but in this context it has to be under¬ 
stood with reference to the words ‘other pecuniary penalty’. Hcncc, it would 
mean a ‘pecuniary punishment for an offence’ ( Litteton ). The Indian Penal 
Code, for instance, prescribes fine as a punishment for certain offences in addition 
to or as an alternative to imprisonment. Usually, the statute prescribes a maxi¬ 
mum amount subject to which the amount of fine to be awarded in a case is 
determined by the Court. 

The word ‘pecuniary’ distinguishes the penalty referred to in this clause from 
forfeiture of property. ‘Pecuniary penalty’ thus means any sum of money 
recoverable in a summary manner. An instance to the point is s. 35 of the Stamp 
Act, 1S99 which provides that an unstamped document may in certain circum¬ 
stances he received in evidence on payment of the usual duty together with the 
penalty prescribed therein. There are other statutes which declare an act to be 
unlawful and provide that anybody doing such act must pay a certain penalty 
per diem. 

Clause (3). 


Other Constitutions 
EneW.-Thouph an ordinary Bill which contains a financial clause or 
loses a charge on the revenues is not a ‘Money Bill’ within the meanmg of 


imposes a charge 
(25) L.A. Deb.. 19-3-23, pp. 3718-9. 


meaning 

(I) Cf. L.A. Deb., 22-3-33. pp. 2381-3. 
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the Parliament Act, 1911, still the exclusive right of the House of Commons to 
initiate financial legislations is maintained even in regard to such Bill. If such 
a Bill is introduced in the House of Lords, the financial clauses arc omitted when 
the Bill is read a third time in the House of Lords; but when the Bill is sent to 
the House of Commons, the financial clauses are printed in the Bill in special 
type. The House of Commons re-inserts the financial clauses and then passes 
the Bill. 

Alternatively, the financial clauses arc allowed to remain in the Bill in the 
House of Lords, with a clause just following, to negative the charge; and when 
the Bill is received in the Commons, they omit the formal negative clause and 
then pass the Bill. 22 


India 

Bill involving expenditure. 

This clause deals with a Bill which does not relate solely to a proposal for 
expenditure, and is, therefore, not a 'Money Bill’. An ordinary Bill, which 
involves expenditure, may be introduced in cither House (though not a Biil 
imposing taxation) and without the previous recommendation of the President. 
But it shall not be passed by either House except on the recommendation of the 
President. 

So, if either House introduces a Bill having such a consequence, the consi¬ 
deration 23 of the Bill shall be suspended until the President’s recommendation is 
received. Once the President’s recommendation is obtained, the Bill will then be 
passed as an ordinary Bill, so that the upper House (the Council of States) shall 
have co-ordinate powers even though the Bill has a financial consequence. 

The difference between cl. (I) and cl. (3) is that the President’s recommen¬ 
dation is a condition precedent to the introduction of a Bill which comes under 
cl. (1); but a Bill which comes under cl. (3) may be introduced without the 
recommendation, and it would be in order if the recommendation is obtained 
before moving the motion for consideration of the Bill. In other words, in the 
case of a Bill coming exclusively under cl. (3) no motion up to the stage of the 
motion for consideration can be rejected on the ground that the President’s 
sanction has not so far been obtained. 

Another point of difference between els. (1) and (3) is that while cl. (1) includes 
both a ‘Bill or amendment’, cl. (3) relates only to a Bill. Hence, no recommenda¬ 
tion of the President is required for moving an amendment involving or increasing 
expenditure. If, however, an amendment involving expenditure is carried on a 
Bill which did not previously receive the President’s recommendation, such recom¬ 
mendation will be required before the Bill, as amended, is passed by the House. 

A Bill involving ‘appropriation’ and a Bill involving ‘expenditure*. 

The distinction between ‘appropriation’ and ‘expenditure’ has already been 
explained under Art. 110 (I) (d), p. 673, ante. If the Bill involves appropriation, 
cl. (1) of Art. 117 applies. But if it does not seek to effect ‘appropriation’ in the 
technical sense, but merely imposes liability on the Government, it may be 
introduced without the President’s recommendation and it may be passed provided 
the recommendation is obtained before consideration. 24 

‘Involving expenditure '.—In England, questions have sometimes arisen as to 
what constitutes a ‘charge’ on the public revenues. 25 But the expression ‘expendi¬ 
ture from the Consolidated Fund of India’ in the present clause makes it clear 
that the clause is confined only to monetary charges and not any other burden 
on the national revenue or finance. 

(22) May, 16th Ed., p. 776. consideration of the bill is made [Pari. Deb., 

.... 12-4-SI. Pt. n. cols. 6727-81. 

(23) Toe President’s recommendation (24) Pari. Deb.. 12-4-51, Pt. IT. cols. 6727-8. 

should be obtained before the motion for (25) Cf. Mav, 16th Ed., pp. 755 el seq. 
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Of course, the word ‘involving’ is wide enough to include cases where the 
Bill docs not immediately cause an expenditure out of the Consolidated Fund, 
but authorises or imposes some additional duties for which money will have to 
be provided. 

On the other hand, the present clause would be attracted only if the expendi¬ 
ture from the Consolidated Fund would be caused by the enactment of the Bill in 
question. If the expenditure is already authorised by an existing law, and a Bill 
simply enables such expenditure being made for the purpose and within the 
amount authorised by the existing law, it seems that such a Bill would not come 
within the purview of the present clause. Thus, where there is already an Act 
which authorises the making of advances for certain purposes up to a certain 
amount and subsequently a Bill is brought for sanctioning the advance for a 
particular purpose within the scope of the existing enactment, the Bill cannot be 
said as involving expenditure, for the expenditure is already authorised by Parlia¬ 
ment. If, however, the money is sought to be diverted to a new purpose, cl. (3) 
would be attracted. # 

Again, if a Bill seeks to extend the life of an Act involving expenditure from 
the Consolidated Fund, the recommendation of the President shall be necessary 
for consideration of the Bill. 


Special provision for financial memorandum and printing. 

For the purpose of application of cl. (3) of the present Article it is necessary 
that a Bill containing clauses involving expenditure should be differentiated from 
other Bills. For this purpose, the Rules of our Parliament 1 provide— 

•*(l) A Bill involving expenditure shall be accompanied by a financial memorandum which 
shall invite particular attention to the clauses involving expenditure and shall RIVC “a 

estimate of the recurring and non-recurring expenditure involved in case the Bill is passea 

(2) Clauses or provisions in Bills involving expenditure from public funds shall be printed 
in thick type or in italics.” 

As an instance of a financial memorandum referred to in the foregoing rule, 
the memorandum attached to the Taxation Laws (Extension to Jammu and 
Kashmir) Bill, 1954 may be reproduced: 

"The taking over of the staff now employed by the Government of Jammu and 
on work relating to Customs. Central Excise and Income-tax, as a result of the extension oi 
Central taxation laws to that State will involve expenditure to the Government °* lnd ‘ a ' . . . 
anticipated expenditure on the staff to be stationed within the State would be about Ks. t'S ia*»* 
annually. No other expenditure is at present contemplated.” 


Limitations on the power of Parliament in financial matters. 

We may now summarise the limitations imposed by the Constitution upon 
the powers of either House of our Parliament in financial matters. While similar 
restrictions are self-imposed in England (resting on the Standing Orders ot 
House of Commons), in India, these are embodied in the Constitution: 

(i) No demand for a grant shall be made except on the recommendation oi 

the President [Art. 113 (3)]. Jntrnduced 

(ii) No Bill or amendment relating to a financial matter shall be introduce 

except on the recommendation of the President [Art. 117 (1)1. . 

(itf) Any Bill which would involve expenditure shall not be passed unless 
President has recommended it (Art. 117 (3)]. . . , m 

(tv) No amendment shall be proposed to an Appropriation Bill which 
have the effect of (a) varying the amount or altering the destinanon ot any & 
or ( b ) varying the amount charged on the Consolidated Fund [Art .■ U* WJ- ^ 
(i) No Bill or amendment which imposes or varies any tax or dutyr l Jn 
the States are interested or which imposes any such surcharge as is m _ -— 

(1) R. 64 of the Rules of the Council; 
r. 69 of the Rules of the House. 
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Art. 271 shall be introduced or moved in either House of Parliament except on 
the recommendation of the President [Art. 274 (1)]. 

Procedure relating to the Finance Act. 

As has been mentioned at the outset (p. 698, ante), while the expenditure 
proposals of the Budget as voted by the Legislature arc embodied in the Annual 
Appropriation Act, taxation proposals are embodied in the Annual Finance Act. 2 

The procedure for the passing of an Appropriation Act having been already 
explained (pp. 714-6, ante), we are now to sec the special features relating to the 
enactment of a Finance Act. 

The Finance Act is the Parliamentary authority for— 

(a) New taxes, to be imposed for the first time; 

(b) Taxes which are to be increased ; 

(c) Taxes to be renewed or revised annually, under the terms of the Act by 
which they were imposed. 

In short, it 2 purports “to give effect to the financial proposals of the Govern¬ 
ment” for the ensuing financial year. 

The Finance Bill' is a ‘Money Bill’ [provided it does not deal with any matter 
not included in Art. 110 (I) (a)]. It cannot be introduced in the Council of States 
(Art. 109 (1)], nor can it be introduced without the recommendation of the 
President (Art. 117 (1)). If it affects any tax in which the States arc interested, 
the President’s recommendation must be obtained under Art. 274 (1), apart from 
that under Art. 117 (l). 3 „ , , , . 

Subject to the special provisions made in R. 219, the procedure relating to a 
Finance Bill is governed bv the general rules relating to Bills contained in 
Chapter X of the Rules of the House of the People. The special features of the 
procedure relating to such Bills are— 

(i) The rule of ‘guillotine’ applies [Art. 219 (2)-(3)1. 

(ii) No amendment to such Bill can be proposed which will have the effect 
of varying or altering the destination of any grant made or of varying the amount 
of anv expenditure charged on the Consolidated Fund of India [Art. 114 (2)]. 

(ui) No amendment can be moved to increase a tax 4 or to add' a new 
category of taxes can be introduced, whether bv a Minister or by a private 
member, without the prior recommendation of the President. But no such recom¬ 
mendation would be required if the amendment seeks to increase the rate in one 
aspect and to decrease it in another in such manner that the total effect of the 
amendment would be to reduce the tax. 4 

(iv) Amendments flowing 2 out of the Bill are admissible, but not an amend¬ 
ment which seeks to amend a taxing Act which is not touched by the Finance 
Bilk*_ 

(2) Though the usual practice in India, 
as in England, is to pass one Finance Act 
for a financial year, sometimes more than 
one Acts arc passed. Thus, in 1956, three 
Finance Acts were passed— 

(i) The Finance Act (18 of 1956). made 
on 27-4-56, was the usual annual Act. relat¬ 
ing to income-tax, excise and customs 
duties: 

(ii) The Finance (No. 2) Act (76 of 1956), 
made on 21-12-56. provided for the increase 
or modification of certain imnort and excise 
duties, with effect from 1-2-57 : 

(Hi) The Finance (No. 3) Act (77 of 1956), 
made on 21-12-56. made further amend¬ 
ments in the Income-tax Act. 1956. by wav 
of imposing a tax on capital gains, with 
effect from 1-4-57. (This last Act. thus 
properly, belonged to the next financial 
year). 

c2—92 


The possibility for supplementary Finance 
Bills is referred to in R. 219 (I) of the 
Rules of the House of the People which 

my — 

"In this rule "Finance Bill* means the 
Bill ordinarily introduced in each year to 
give effect to* the financial proposals of the 
Government of India for the next following 
financial year and includes a Bill to give 
effect to supplementary financial proposals 
for any period.” 

(3) Cf. (1957) H P. Deb. (X), 5617-21. 

(4) (1957) H.P. Deb. (VIT) 10002-3. 

(5) (1956) H.P. Deb. (TV). 6009. 

(6) (1933) L.A. Deb. (VITI) 2381-3. 

(7) (1957) H.P. Deb. (VI). 10338-40. 

(8) (1923) L.A. Deb. (II) 3717-21. 
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Debate on a Finance Bill. 

Great latitude of discussion is allowed during debate on the Finance Bill. 
A criticism of the entire financial policy of the Government as well as of the 
general administration is in order. Besides, any grievance relating to matters 
within the responsibility of the Government concerned can be ventilated, the 
principle being that the citizen should not be called upon to pay, unless he is 
given, through Parliament, the fullest latitude of representing his views and 
conveying his grievances.* 

R. 219 (5) of the Rules of the House of the People thus provides— 

"On a motion that the Finance Bill be taken into consideration, a member may discuss 
matters relating to general administration, local grievances within the sphere of the responsibility 
of the Central Government or monetary or financial policy of Government.” 

The reason for this wide latitude in the case of a Finance Bill in contrast to 
the practice relating to an Appropriation Bill is that in the case of an Appropria¬ 
tion Bill, there are two earlier opportunities for debate, namely, at the stage of the 
general discussion and again at the stage of granting the demands, so that as a 
matter of convention, the House passes the Appropriation Bill without further 
discussion 10 unless there is any point absolutely new and important; but the 
taxation proposals contained in the Finance Bill cannot be discussed at any earlier 
stage 11 and they must be discussed on the Finance Bill and the members must 
have an opportunity of ventilating all their grievances and to have their say on 
each of the taxes the Government proposes to impose, for,—“no taxation without 
representation’'. 12 This docs not, however, mean that it is permissible— 

(a) to repeat arguments advanced during the general discussion on the 
Budget ; ,a or to reopen questions discussed previously ; 14 or 

( b) to criticise matters for which the Government of India is not responsible, 
c.g., a matter relating to the Provincial administration. ,s 


Provisional Collection of Taxes. 

Since the enactment of the Finance Bill, though introduced immediately 
after the Budget speech of the Finance Minister, is not completed before the 
commencement of the next financial year, provision has to be made for the 
immediate collection of revenue, according to its terms, for the intervening period 
of time. This purpose is served by giving effect to the proposals contained in the 
Finance Bill relating to the imposition or increase of the duties of customs and 
excise, from the expiry of the day on which the Finance Bill is introduced. This 
is a statutory exception to the principle that a Bill cannot take effect unless it is 
made into an Act, and this exception has been made by the Provisional Collection 
of Taxes Act, 1931, the relevant provisions of which are— 

"3. Where a Bill to be introduced in Parliament on behalf of Government provides for 
the imposition or increase of a duty of customs or excise, the Central Government mav cause 
to be inserted in the Bill a declaration that it is expedient in the public interest that any 
provision of the Bill relating to such imposition or increase shall have immediate effect under 
this Act. 

4. (/) A declared provision shall have the force of law immediately on the expiry of the 
day on which the Bill containing it is introduced. 

(2) A declared provision shall cease to have the force of law under the provisions of this 
Act- 

fa) when it comes into operation as an enactment, with or without amendment, or 
(6) when the Central Government, in pursuance of a motion passed by Parliament, 
directs, by notification in the official Gazette, that it shall cease to have the force 
of law. or 


(9) Pari. Deb.. 24-3-50. pp. 2061-3. 

(10) (1957) H.P. Deb. (IT). 2664-7. 

(11) (1950) Prov. Pari. Deb. (ITI) 2061-3. 

(12) (1952) H.P. Deb. (II) 3131*3- 


(13) (1944) L A. Deb. (II). 1414-5. 

(14) (1957) H.P. Deb. (VI). 10094-7. 
M 5) (1944) L.A. Deb. (II). 1580. 
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( c) if it has not already ceased to have the force of law under clause (a) or clause thx 
h wV int^uc^ ° f ,hC SiXtiCfH da >' af ‘ Cr ,hc ** the U contSjft 
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